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The  great  St.  Jolin  tire  of  the  20th  June,  1S77,  having  destroyed  the 
whole  edition  of  Hannay's  Reports,  including  everi'  copy,  with  three 
or  four  exceptions,  in  the  possession  of  the  Bar  of  St.  John,  I  nmd(^ 
application  to  the  Provincial  Government  for  a  grant  to  aid  in  their 
republication.  This  application  was  indoi-sed  by  His  Honor  Chief 
Justice  Allen  and  was  handsomely  responde<l  to  by  the  Government. 
The  result  is  these  volumes  which  an?  now  reprinted,  with  some 
corrections.  The  new  edition  is  commended  to  the  Profession  as 
a  consideral:)le  improvement  on  its  pi*edecessor. 

JAMES  HANNAY. 
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OP 


NEW  BRUNSWICK, 

IN    filLARY  TERM, 

IN  THE  THIRTIETH  YEAR  OF  THE  REIGN   OF  QUEEN  VICTORIA. 


White  v.  Barton. 

February  5th. 

Sennce  of  a  rule  to  discontinue,  without  payment  of  tlie  oneta,  will  not  prevent  the 
defendant  from  obtaining  judgment  as  in  case  of  a  nonsuit. 

Curry  moved  for  judgment  as  in  case  of  a  nonsuit,  on  the  gi'ound 
that  the  plaintiff  had  not  proceeded  to  trial  according  to  the  piuctice 
of  the  Court. 

H.  B.  Rainsford  opposed  the  motion  on  an  affidavit  of  the  plain- 
titty's  attorney,  stating  that  he  had  obtained  a  nile  to  discontinue  on 
payment  of  costs;  which  rule  had  been  servetl  on  the  defendant's 
iitiovnm  before  notice  given  of  this  motion.  He  contended  that 
aft<?r  ser\'ice  of  the  rule  to  discontinue,  the  defendant  was  not  in  a 
position  to  move  for  judgment. 

Per  Cariam.  (Wilmot  and  Allen,  JJ.) — The  suit  is  not  discon- 
tinued until  the  costs  are  taxed  and  paid,  and  there  is  nothing  to 
show.tliat  this  has  been  done.  The  mere  sci-vice  of  a  rule  to  dis- 
continue amounts  to  nothing.     The  motion  must  be  gmnted. 

Rule  accordingly. 


CASES   IX   THE   SUPREME   COURT. 


Harris  v.  Mitchell. 

February  Gth. 

Dcfeinlrait  being  al>out  to  leave  the  Province,  gave  a  jwwer  of  attorney  to  an  agent, 
autliorisine  him  to  appear  to  and  defend  any  action  that  might  be  l>rought  against 
the  defi)n(lant  during,  his  al)se:ice.  A  suit  was  commencetl,  and  a  copy  of  the  writ 
Bent  to  the  a^ent,  wlio  declined  to  appear.  Held,  that  the  agent  was  not  bound  to 
appear,  and  that  interlocutory  judgment  signed  for  want  of  appearance  was  irregidar. 

Tliis  was  an  application  to  set  aside  interlocutor}' judgment  signed 
for  v/ant  of  appearance,  made  before  Allen,  J.  at  Chambei-s,  and 
was  by  him  referred  to  the  Court.  The  defendant  left  the  Province 
for  England  in  July  last,  and  previous  to  his  departure  executed  a 
power  of  attorney  to  his  brother,  James  Mitchell,  Sheriff  of  Nor- 
thumberland, containing  among  other  things  the  following  clause: 
"and  for  me,  and  in  my  name  to  appear  to  and  defend  any  action, 
"suit  or  other  pi'oceedings  that  may  be  sued  out  or  proceeded  with 
"against  me,  during  my  absence."  During  the  defendant's  absence, 
the  plaintifi's  attorney  sued  out  a  writ  against  him,  and  enclosed  a 
copy  of  it  to  James  Mitchell,  the  agent,  who  af*knowledged  that  he 
had  received  it,  and  said  he  would  consult  his  legal  adviser  about  it. 
No  appearance  having  been  entered,  interloeutoiy  judgment  was 
signed. 

Htvdion  now  moved  to  set  aside  the  judgment,  on  the  gi-ound  that 
there  had  been  no  service  of  process  on  the  defendant. 

G.  Boh^fordj  contra.  The  authority  given  by  the  defendant  to  his 
brother,  places  the  lattrr  in  the  same  position  as  the  defendant  him- 
self,  and  service  on  tlie  agent  is  as  good  as  service  on  the  defendant 
himself.  The  agent  wa^  bound  to  act  mider  the  authoiity.  [Ritchik, 
C.  J.:  Is  this  any  stron<<er  tha.n  a  bond  and  warrant  of  attorney 
would  be;  suppose  the  attorney  refused  to  act,  could  you  compel 
him  ?]  There  is  a  distinction  between  such  a  case  and  the  prest-nt. 
[Allen,  J.:  It  was  only  an  authority  to  James  Mitchell,  umler 
which  he  could  appear  or  not,  just  as  he  pleased.]  The  intention  of 
the  defendant  was  to  provide  for  the  defence  of  suits  that  might  be 
comenced  against  him  in  his  absence ;  and  the  agent  was  bound  to 
appear.  [\\  ilmot,  J.  There  are  only  two  ways  of  serving  a  \^rit — 
personal  service,  and  service  at  the  defendant's  dwelling-house.  If 
you  have  not  complied  with  either  requisite,  you  cannot  make  it 
good  sei'vice.]  Here  is  an  authoiity  distinctly  given,  under  which 
the  agent  was  bound  to  act.  [Ritchie,  C  J.:  Suppose  defendant 
had  given  his  brother  autliority  to  accept  all  bills  of  exchange 
drawn  on  him  during  his  absence ;  could  that  be  construed  into 
an  actual  acceptence  ?  The  plaintiff  here  is  attempting  to  avail 
himself  of  a  power  to  which  he  was  no  pai-ty.]     This  was  not  a  mere 
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- 
The  Queen  r.  C«)mmis8ioiiers  of  Sewerage,  kc. 

>wer ;  it  was  a  substitution  of  tho  agent  in  the  defendant's  place, 
for  the  purpose  of  defending  suits. 

Per  Curiam.  To  enable  a  paity  to  obtain  interlocutory  judgment 
he  must  show  that  he  has  made  such  a  service  of  process  as  the  law 
requires.  The  plaintiff  cannot  avail  himself  of  any  power  as  between 
the  defendant  and  another  paity.  The  power  of  attorney  does  not 
authorise  the  sen'ice  of  writs  upon  the  agent;  if  it  had,  the  case 
might  have  been  different. 

The  judgment  must  be  set  aside,  but  under  the  circumstances, 
without  costs. 

Rule  accordingly. 


The  Queen  v.  The  Commissioners  of  Sewerage,  fcc,  of  the 

City  of  St.  John. 

February  8th. 

The  Act  2  Wm.  4,  c.  26.  incorporating  the  St.  John  Water  Company,  authorized  them 
to  tlraw  water  from,  erect  reservoirs  on,  and  carry  pipes  through  private  proi>erty, 
provitlod  that  no  such  water  should  be  drawn,  &c.,  without  compensation  being 
paid  for  the  use  of  the  same,  and  for  any  damage  sustained  by  the  operations  of  the 
company,  and  in  case  of  disagreement  between  the  company  and  the  c^vners  of  the 
laniC  the  compensation  to  be  determined  by  ar})iti*ation ;  and  if  the  owner  of  the 
l)roperty  should  decline  to  apjx)int  an  arbitrator,  the  Supreme  Court,  on  appli- 
cation of  the  company,  should  issuo  a  warrant  to  tlie  Sheriff  to  summon  a  jury  to 
assess  the  amount  to  be  paid. 

By  Act  12  Vict.,  c.  51,  further  powers  were  given  to  the  company  to  enter  on  private 
property,  erect  dams,  and  draw  water  from  any  stream,  on  paying  compensation 
to  tne  owners — the  amount  t<^  be  determined  as  by  the  Act  2  Wm.  4,  c.  2G.  After 
the  passing  of  this  Act,  the  Water  Compariy  erected  a  dam  upon  a  stream  flowing 
through  private  property,  laid  dovni  pipes  and  diverted  the  water  from  its  naturiu 
channel,  without  the  consent  of  the  owners. 

By  Act  18  Vict.,  c.  38,  all  the  proi>erty,  rights,  powers  and  privileges  of  the  Water 
Compai\y  were  vested  in  Commissioners  appointed  under  this  Act,  saving  to  aU  i>ar- 
ties  aU  rights,  remedies  and  actions  for  any  act  done,  or  for  any  contract  theretofore 
made,  and  giving  the  Commissioners  power  to  lay  down  pipes,  &c.,  for  extending 
the  supply  of  water ;  and  pro\'idin^  that  in  case  of  damage  d(me  in  the  execution 
of  the  works,  the  Commissionei-s  should  pay  the  party  sustaining  the  same,  such 
oompeoBatioa  as  should  be  agreed  upon,  and  in  case  they  could  not  agree,  the  Com- 
missioners should,  on  request  of  such  party,  apply  to  a  Justice  of  the  Peace  for  a 
warrant  to  the  Sheriiff  to  summon  a  jury  to  assess  the  damages.  The  Commis- 
sioners continaed  the  obstruction  placed  on  the  stream  by  the  W  ater  Company,  and 
laid  down  additional  pipes,  drawing  off  a  much  larger  quantity  of  water. 

A,  claiming  aa  one  of  the  heirs  of  the  former  owner,  then  gave  notice  to  the  Commis- 
noneri  uiat  he  claimed  damages  under  the  Act  2  Wm.  4,  c.  26,  and  the  several 
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ft 

Acts  iu  amcRdicent  and  incident  thereto,  for  abstraction  of  the  water  by  tlie  Com- 
missioners, and  requested  them  to  take  the  necessary  steps  for  summoning  a  jury 
to  assess  such  damau;e3.  The  Commissioners  declined  to  take  any  steps,  and  A  gave 
them  a  further  notice,  stating  that  they  had  refused  to  agree  upon  the  amount  of 
compensation  for  obstructing  the  stream  and  diverting  the  water,  and  requinng  them 
to  take  the  necessary  and  legal  stops  pointed  out  by  the  Acts  2  Wm.  4,  c.  2G,  12 
Vict.,  c.  51,  and  18  Vict.,  c.  38,  or  any  of  them,  for  determining  the  amount  of  com- 
pensation to  be  paid  for  all  or  any  damage  which  ho  was  entitJe<^l  to  receive  iu  his 
own  ri^ht,  or  in  nelialf  of  the  other  heirs,  as  well  for  the  acts  of  the  St.  John  Water 
Company  as  of  the  said  Commissioners.  The  Commissioners  declined  to  take  any 
pHKiccdings  on  this  aj)plication,  stating  that  they  were  not  awaie  that  any  damage 
hrA  licen  done  to  A  by  their  operations.     Held,  on  application  by  A  for  a  man- 


damus— 


1. — Tliat  the  Commissioners  were  ri^^lit  in  refusing  to  act  on  the  first  notice — the  mode 
of  proceeding  under  the  Acts  2  Wm.  4,  c.  2G,  and  12  Vict.,  c.  51,  being  by  arbitra- 
tion, and  not  by  a  jvLvy. 

2. — That  tlic  Commissioners  had  no  power  to  act  under  the  2  Wm.  4,  c.  2G,  even  if 
they  had  been  re  lucstod  t)  t;ikc  tho  proceedings  pointed  out  by  tJiat  Act. 

3. — T^jat  (13  aU  lights  and  rcmedic«?  r-f^niust  the  Water  C-ompany  were  precorved  by  the 
18  Vict.,  c.  3H,  tlie  CominisKioiici-s  were  not  bound  to  apply  for  a  jury  to  assess 
damages  for  tho  acts  of  the  Water  Company,  as  re^juircd.  by  the  second  notice. 

4. — That  Vvitlumt  shewing  wh')  tli<^  other  o\^Tier8  of  the  proiKJrty  were,  ami  how  A  was 
(?ntitlcd  to  ohum  on  their  bclj.iif,  a  mandamus  could  not  be  issued  to  assess  the 
diunage^  due  to  thcin,  Init  niu-t  lie  conlined  to  A*s  interest  in  the  himl. 

5.  — Thr.t  it  wr:^  su'!i<'iont  '*)r  A  to  show  by  his  affidavits  tn.  prima  facie  ca.'je  of  title  to 
the  land,  and  that  he  need  not  j  nwluce  his  deeds. 

6. — That  the  allegation  of  the  v.ithdrawal  from  its  natural  course  of  a  large  quantity 
of  water  from  a  stream  i!f>\viiig  tlirough  A's  land,  showed  a  prima  facie  case  of  dam- 
age to  him. 

7. — That  a  <l'jmand  in  tljo  Jiltc motive,  to  do  one  of  two  things,  and  a  general  refusal, 
was  Bufllcient  to  fouml  an  MJpliu.ition  for  a  man^lamus,  if  the  applicant  was  entitled 
t.)  part  of  Vrhat  lio  cLii'M'.'!!. 

8. — That  a  request  to  a  pu"i»]!<'  o.'/.c'.r,  to  take  the  nooo;?sivry  and  legal  steps  pointed  out 
by  an  Act  of  Af<.3e!i!l»'y,  I'*  ;  npt^ss  damages  for  an  injury  done  to  the  applicants  prop- 
erty under  tho  aut!5'»rity  of  the  Act,  was  suliicientJy  Gpecifie. 

9. — That  ?M  objectio:i  t'lat  th'.re  h.ad  been  no  sufficient  demand  could  not  be  taken 
after  tlie  ri;crit.>  of  t'l^;  ;-.;:^]ic.ili()U  had  l)een  discussed. 

10. — Thit  v/h'jj-j  ;ii  n.;>  »li(;\I.":  )i  f  >r  a  mandamus  fail^j,  hocau.-ie  tiiere  was  no  demand 
ami  refi:;-'al,  it  can.iot,  .':•  .a  ^.-I'lural  rule,  be  i*enewe«l  after  a  demand  ;  though  there 
may  l;o  oircu'.ii3t;iir.*:>ni  v/.i'  ra:iti'i^  a  departure  from  thij  rule. 

This  was  an  api)licnl.io!i  for  a  mandamus,  to  the  Commissioners  of 
Sewerage  iviul  Wat'ir  Siip{)ly  of  the  City  of  St.  John,  to  compel  them 
to  proceed  ini;ler  th<3  Act  18  Vict.,  c.  38,  to  assess  the  damages  claimed 
by  the  applicant,  Amos  E.  Botsford,  in  C(msequence  of  the  works  of 
the  Co'.-iMii.'siuiit'ir^  in  carrying  out  the  iDi'Ovisions  of  the  Act.  The 
facts  arj  fully  sUitvl  in  the  judgment  of  the  Court. 

A  rule  dli'i  having  been  gi-anted  in  Ea;>ter  Teim  last, 
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Wattera,  Q.  C,  shewed  cause  in  Triaifcy  Term  last,  aad  A.  R,  Wet- 
more,  Q.  C.,  was  heard  in  support  of  the  nile. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Tlie  aflSdavits  on  which  the  rule  was  moved,  set  forth  that  Sarah 
L.  Botsfoi-d,  the  mother  of  Amos  E.  Botsford,  was  owner  in  fee  of  a 
lot  of  land  in  the  Parish  of  Simonds,  containing  a  mill  site,  &c. 
That  in  the  year  1824,  Sarah  L.  Botsfoixi  and  her  then  husband,  the 
late  Honorable  William  Botsford,  entered  into  the  actual  possession 
of  the  aforesaid  land  and  premises  and  all  the  rents  and  profits 
thereof;  that  a  natural  stream  of  water,  called  Little  River,  ran 
through  and  across  the  said  lot,  having  within  its  boundaries,  naturd^l 
falls  of  water  about  one  hundred  feet  in  height,  of  great  value  for 
mill  and  manufacturing  purposes,  near  the  City  of  St.  John,  and 
over  which  falls  the  water  of  said  river  and  all  its  tributaries  had, 
from  time  immemorial,  been  accustomed  to  flow  and  pass  over  with- 
out diversion  or  obstruction;  that  Sarah  L.  Botsford  died  on  the 
4th  of  May,  1850,  leaving  the  said  William  Botsford  her  surviving, 
and  a  number  of  heirs,  as  tenants  in  common,  of  whom  the  appli- 
cant, Amos  E.  Botsford,  is  one.  That  on  the  8th  December,  1837, 
by  indenture  between  William  Botsford  and  Sarah  L.  Botsford  of 
the  one  part,  and  John  Duncan  of  the  other  part,  the  said  premises 
were  leased  for  the  term  of  fourteen  yeara  from  3rd  May,  1838 ;  and 
that  on  the  6th  June,  1853,  William  Botsford  by  deed  poll  renewed 
the  said  lease  to  the  assignees  thereof  for  fourteen  yeai-s.  That  in 
the  year  1850  or  1851,  the  St.  John  Water  Company,  without  the 
consent  of  the  said  William  Botsford,  the  tenant  by  the  courtesy,  or 
of  the  said  Amos  E.  Botsford  or  of  any  of  the  heirs  of  the  said 
Sarah  L.  Botsford,  for  the  purpose  of  diverting  the  waters  of  Little 
River  from  its  natural  channel,  caused  certain  obstructions  to  be 
made  in  and  upon  Little  River,  about  one  mile  and  a  half  above  the 
mill  and  erections  which  had  been  put  up  for  the  purpose  of  manu- 
facturing; that' on  the  2Cth  March,  1851,  William  Botsford  forbid 
the  said  Water  Company  from  diverting,  by  any  way  or  means,  the 
water  from  Little  River,  or  preventing  its  flowing  in  the  natural 
channel  through  the  said  lot,  holding  them  responsible  for  all 
damages  and  losses  already  incurred,  or  that  might  thereafter  be 
incurred ;  that  after  service  of  such  notice,  and  in  disregard  thereof, 
the  said  company  proceeded  to  put  a  dam  across  the  river,  and  a 
twelve-inch  main  into  said  dam,  and  did  divert  a  large  quantity  of 
water  from  its  natural  channel.  That  some  time  in  the  year  1853, 
n&  the  said  Amos  E.  Botsford  was  informed  and  believed,  the  Water 
Company  leased  a  lot  of  land  below  the  said  dam  to  Thomas  A, 
Phillips,  for  twenty-rone  years  from  1st  July,  1851,  at  a  yearly  rent 
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of  £40,  together  with  the  right  of  active  power  to  be  obtained  from 
a  shiice-way  opening  into  the  said  dam,  which  sluice-way  was  built 
by,  and  under  the  control  of  the  J^aid  Phillips ;  that  some  time  in 
the  year  lH^-i\  the  dam  and  mills  so  erected  by  the  said  company 
were  damaged  and  partially  earned  away,  and  from  that  time  to 
the  present  have  been  repaired,  kept  up,  and  R.dded  to  by  the  Com- 
missioners of  Sewerage  and  Watt*r  Supply,  kc.  That  during  the 
year  1857  the  said  Commissioners,  without  the  consent  of  William 
Botsford,  or  Amos  E.  Botsford,  laid  down  a  twenty-four  inch  main 
into  or  from  the  said  dam  or  reservoir,  by  means  of  which,  together 
wkh  the  twelve-inch  main,  they  have  a  present  capability  of  with- 
drawing from  the  waters  of  said  Little  River  5,o00,000  Imperial 
gallons  of  water  every  twenty-four  houi-s,  as  stated  in  their  printed 
repoit  for  ISo?.  That  the  said  5,o00,000  gallons  of  water,  if  allowed 
to  flow  down  the  vsaid  river  to  the  said  falls,  might  be  made  ecjuiva- 
lent,  as  estimated  by  C.  Walker,  an  eminent  civil  engineer,  to  about 
one  hundred  and  sixty  hoi*se-power  at  the  mills,  at  the  foot  of  the 
falls.  Tliat  at  the  time  of  laying  doA\Ti  the  twenty-four  inch  main 
in  1857,  the  level  of  the  twelve-inch  main  was  changed  by  the  (Com- 
missioners at  one  place,  by  which  a  gix*ater  and  more  rapid  flow 
through  it  ^\*as  caused,  etjual  deponent  believed,  to  about  double 
the  quantity  drawn  oft*  before  such  alteration.  That  on  the  2(Sth 
February  last,  the  said  Amos  E.  Botsford  caused  a  copy  of  a  paper 
(A)  to  be  sei'ved  on  the  Commissionoi*s.  This  paper  was  signed  by 
Amos  E.  Botsford,  and  after  stating  that  the  Commissioners  and  he 
had  failed  to  agree  upon  the  amount  of  compensation  to  which  he 
claimed  to  be  entitletl  for  damages  sustained  for  water  t^ken  from 
Little  River,  requested  the  Oonnnissioners  to  take  the  necessary 
steps  for  summoning  a  jury  to  assess  the  damages  he  claimed,  add- 
ing :  "  I  claim  to  have  my  damages  assessed  under  each  of  the  fol- 
**  lowing  named  Acts  of  Assembly:  Act  2  Wm.  4,  c.  20,  entitled  'An 
*'  Act  to  incorporate  sundry  persons  by  the  name  of  the  St.  John 
**  Water  Company,*  and  the  several  Acts^u  amenchnent  and  incident 
**  thereto:  the  damage  I  claim  is,  for  abstraction  of  the  water  by  the 
*'  Commissioners,  which  water,  but  for  such  abstraction,  would  have 
*'  flowed  down  Little  River  through  and  along  my  property,  which 
**  property  is  situated  on  Little  River."  To  which  a  reply  (B) 
declining  to  take  steps  for  summoning  a  juiy  in  accordance  with 
his  request,  was  received  from  the  Commissioners  on  the  17th  March 
last.  That  on  the  I7th  Maixjh,  Amos  E.  Botsfoi*d  caused  a  copy  of 
a  paper  (C)  to  be  served  on  the  Comuiissioners.  To  which  the 
Commissionei-s,  by  their  solicitor,  replied  by  letter  (D).  "  That  the 
"  Comuiissioners  are  not  aware  that  any  damage  whatever  has  been 
"  done  to  Mr.  Botsford  by  any  of  the  operations  of  the  said  Com- 
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**  missioners,  and  they  therefore  decline  to  take  any  steps  as  required 
**by  his  letter  of  the  l7th  Ma^ch."  That  by  a  deed  of  partition 
between  the  heirs  of  the  said  Sarah  L.  Botsford,  dated  prior  to  the 
24th  of  February,  and  some  time  during  the  summer  of  18G5,  all 
the  other  heirs  I'emitted  and  acquitted  unto  Amos  E.  Botsford  all 
right  and  title  to  the  said  lot  of  land,  except  their  right  to  damages 
occasioned  by  the  said  obstruction  on  the  said  Little  River,  which 
wci'e  expressly  reserved,  and  when  recovered,  to  be  divvied  amongst 
the  said  heirs,  in  proportion  to  their  several  claims  in  the  said  estate 
of  the  said  Sarah  L.  Botsford.  That  William  Botsford  died  8th 
May,  18G4,  after  which  Amos  E.  Botsford  became  the  owner  of 
the  unexpired  tenn  of  the  said  lease,  by  virtue  of  an  arbiti'ation 
between  him  and  the  said  Commissioners,  who  had  purchased 
the  same  fi-om  the  holders  of  the  said  lease,  some  time  previous 
to  the  death  of  the  said  William  Botsford,  for  the  purpose,  as  he, 
the  said  A.  E.  Botsford  believed,  of  preventing  any  legal  steps 
being  taken  by  the  holders  of  said  lease  against  the  unlav/ful  acts 
of  said  Commissioners  in  diverting  the  waters  of  said  stream. 

On  the  part  of  the  Commissioners,  the  affidavit  of  the  chairman, 
E.  E.  Lockhart  was  produced,  setting  forth  that  in  Michaelmas  Term, 
28th  Victoria,  an  application  was  made  foi-  a  mandamus,  to  compel 
the  defendants  to  take  necessaiy  steps  to  ascertain  the  amount  of 
compensation  which  should  be  paid  to  the  ownei^s  in  fee  of  a  certain 
lot  of  land  in  the  Parish  of  Simonds,  situated  on  the  north  side  of 
the  new  Loch  Lomond  road,  so  called,  known  and  distinguished  as 
lot  No.  3,  Class  E,  on  the  Schedule  annexed  to  a  cei^in  deed  of 
partition  dated  12th  November,  1824,  and  made  between  the  heirs 
of  the  late  Hon.  William  Hazen,  for  damages  caused  thereto  by  the 
operations  of  the  St.  John  Water  Company,  and  by  the  said  defend- 
ants. That  the  application  was  made  on  behalf  of  Frances  E. 
Murray,  Ellen  Muiray,  Amos  E.  Botsford,  Chipman  Botsford,  Le 
Baron  Botsford,  Sarah  Ann  Hazen,  and  Blair  Botsfoiti,  then  alleging 
themselves  to  be  the  owners  in  fee  simple,  as  heire,  or  grantees  oi 
the  heirs,  of  the  late  Samh  L.  Botsford.  That  a  rule  nisi  was 
granted,  returnable  on  the  second  Saturday  in  said  tenn,  and  a 
copy  served  on  the  deponent,  by  which  the  Commissioners  were 
ordered  to  show  cause  why  a  mandamus  should  not  issue,  to  compel 
them  to  take  the  necessary  steps  under  the  provisions  of  the  several 
Acts  of  Assembly  respectively,  viz: — 2  Wm.  4,  c.  2G;  12  Vict.  c.  51; 
18  Vict.,  c  38;  some  or  one  of  thorn,  and  all  Acts  in  amendment 
thei"eof,  to  ascertain  the  amount  of  compensation  which  should  be 
paid  to  the  o^^Tiers  in  fee  of  a  certain  lot  of  land,  for  the  use  and 
convenience  of  the  said  lot  of  land,  and  the  damage  caused  thereto 
by  the  operations  of  the  said  St.  John  Water  Company,  in  laying 
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down  a  certain  main  or  conductor,  in  and  through  the  same,  in  the 
year  1851;  also  for  the  use  and  convenience  of  the  same  lot,  and 
damage  caused  thereto,  by  the  operations  of  the  Commiasioners  of 
Sewerage  and  Water  Supply,  &c.,  for  the  time  being,  in  laying  do^ii 
a  certain  other  main  or  conductor  in  1857,  in  and  througli  the  said 
lot  of  land.  That  cause  was  shown  on  behalf  of  the  said  defend- 
ants against  the  said  rule,  and  the  same  was  discharged  in  Easter 
Tenn  1865,  on  the  ground  that  there  had  been  no  request  to  the 
said  defendants  to  apply  to  a  Justice  of  the  Peace  for  a  warrant  to 
summon  a  jury,  and  no  absolute  refusal  on  the  part  of  the  said 
defendants. 

The  St.  John  Water  Company  was  originally  incorporated  under 
the  2nd  Wm.  4,  c.  26;  and  by  the  15th  Sect,  full  power  and  authority 
was  given  to  the  company  to  draw  water  from,  erect  reservoirs  on, 
and  to  carry  pipes  or  conductors  through  (when  such  should  be 
deemed  absolutely  necessary  for  the  conveyance  of  v/ater  to  the 
City  of  St.  John  by  the  said  Coi^poration),  the  private  property  of 
individuals,  whose  lands  might  lie  at  the  source,  or  in  the  line  the 
said  Corporation  should  think  it  expedient  to  convey  the  water 
from,  or  through  which  it  might  be  necessary  to  carry  such  pipes  or 
conductoi's,  or  erect  such  reservoirs;  provided  always,  that  no  such 
water  be  di-awTi,  reservoirs  erected,  &c.,  without  a  reasonable  and 
proper  compensation  being  allowed  and  paid,  for  the  use  and  con- 
venience of  the  same,  and  for  any  damage  sustained  by  the  opera- 
tions of  the  company,  ta  be  agreed  upon  by  the  Corporation  and 
the  respective  owners  of  such  private  property;  and  in  case  of  dis- 
agreement, compensation  to  be  determined  by  three  arbitrator^,  one 
to  be  chosen  by  the  Coi'poration,  and  one  by  the  owners  of  the  land, 
which  two  arbitratoi-s  should  choose  a  third;  and  in  case  of  their  not 
agreeing  in  such  choice  within  ten  days  after  their  appointment, 
then  the  Lieutenant  Governor,  upon  application  of  the  Coi-poration, 
to  appoint  the  third  arbitrator:  the  award  of  such  arbitrators,  or 
any  two  of  them,  to  be  final  and  conclusive.  In  case  the  owners  of 
such  private  property  should  decline  making  such  agreement,  or 
appointing  such  arbitrator,  then  the  tJoiporation  might  apply  to  the 
Supreme  Court,  and  such  Court  was  empowered  to  issue  a  writ  or 
wairant  to  the  sheriff  of  the  City  and  County  of  St.  John,  requir- 
ing him  to  empanel  twelve  disinterested  freeholders,  which  jurj', 
upon  their  oaths,  should  "inquire  of,  assess,  and  ascertain  the  dis- 
"  tinct  sum  or  sums  of  money,  or  annual  rent  to  be  paid  for  the  use 
"  and  convenience  of  such  private  property,  or  the  indemnification 
"  to  be  made  for  the  damage  that  may  or  shall  be  sustained."  The 
inquisition  to  be  returned  and  filed  in  the  office  of  the  Clerk  of  the 
Pleas,  and  to  be  final  and  conclusive  between  the  parties;  the  costs 


/ 


HILARY  TERM,  THIRTIETH  VICTORIA.  9 

The  Qneen  v.  Commisaioners  of  Sewerage,  &o. 

and  expenses  to  be  taxed  by  the  Supreme  Court,  and  to  be  borne 
by  the  Corporation. 

The  next  Act  is  the  12th  Vic,  c.  51,  entitled  "An  Act  to  increase 
"  the  Capital  Stock  of  the  St.  John  Water  Company,  and  to  provide  a 
"more  efficient  supply  of  water  in  the  City  of  St  John."  By  the 
6th  Section  of  this  Act,  the  company  are  authorized,  for  the  purpose 
of  enabling  them  to  procure  a  more  efficient  supply  of  water,  to  enter 
upon  private  property  for  the  purpose  of  procuring  such  supply,  and 
there  build  dams  or  embankments  on  any  brook,  stream,  &c.,  for  the 
purpose  of  creating  artificial  ponds  or  reservoirs,  and  thereby  to 
cause  the  flowage  of  such  private  property,  and  continue  such  flow- 
age  so  long  as  they  shall  see  fit ;  with  full  power  to  diaw  water 
from  such  artificial  ponds  or  reservoirs  exclusively,  and  to  carrj" 
pipes  or  conductors  through  the  private  property  of  individuals,  as 
may  be  necessary  for  the  conveyance  of  said  water  to  the  city  of  St. 
John ;  provided  that  no  such  clam,  &c.,  be  built,  ponds  or  resei-voire 
made,  flowage  created,  or  pipes,  &c.,  laid  down  through  private  prop- 
erty, without  a  reasonable  and  proper  compensation  being  allowed 
and  paid  for  th3  use  and  convenience  of  the  same,  and  for  all  damage 
sustained  by  the  operations  or  works  of  the  company,  to  be  agreed 
on  by  the  said  company  and  the  respective  ownera  of  such  private 
property ;  and  in  case  of  disagreement,  then  such  compensation  to 
be  settled  in  the  manner  prescribed  by  the  Act  2  Wm.  4,  c.  2G,  or,  as 
may  be  prescribed  by  any  future  Act  to  be  passed ;  and  for  all 
damage  the  owner  or  o\vners  of  any  milh,  or  other  manufacturing 
establishments  may  sustain,  for  or  by  reason  of  any  of  the  opera- 
tions of  such  company,  the  direct  and  indirect  dauiage,  as  well  pre- 
sent as  future,  shall  be  fully  considered,  and  on  any  investigation 
under  the  Act  for  ascertaining  the  same,  any  such  owner  or  owners 
may  be  examined  under  oath  touching  or  concerning  such  injury  or 
d&ma^.  This  Act  was  amended  by  13th  Vict,  c.  7,  (Local) ;  by  the 
15th  Vict,  c.  71,  and  by  the  16th  Vict,  c.  53 ;  but  such  amendments 
had  no  reference  to  interfering  with  private  property  or  compen- 
sation. 

The  18th  Vict,  c,  38,  provides  for  an  improved  system  of  sewerage 
and  water  supply  of  part  of  the  City  of  St  John  and  Parish  of 
Portland.  Three  Conmiissioners  were  appointed  under  this  Act; 
and  by  Sect  G  the  entire  property,  works,  revenues,  rights  and 
credits  of  the  St  John  Water  Company  became  vested  in  the  Com- 
missioners, with  all  the  powers  and  privileges  held  and  enjoyed  by 
the  company ;  saving  however  to  all  and  every  person  or  persons, 
company  or  corporation,  all  legal  rights  and  remedies  in  law  or 
equity,  and  all  actions  or  suits  then  pending  or  thereafter  to  be 
brought  against  the  said  company,  for  or  by  reason  of  any  malfeas- 
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ance  or  misfeasance,  or  any  act  or  thing  theretofore  done  or  com- 
mitted, for  and  by  reason  of  any  covenant,  contract  or  agi-eement 
theretofore  made;  which  rights  and  remedies  shall  continue,  and 
the  actions  and  suits  be  brought,  prosecuted  and  ended  as  if  this  Act 
had  not  been  passed ;  and  tlie  stockholdei's  in  said  company  shall 
be  liable  in  law  and  equity  for  the  liquidation  and  payment  of  all 
such  clanns  and  damages  I'ecovered,  or  to  be  thereafter  recovered 
therefor,  provided  that  such  claims  and  damages  shall  not  be  levied 
on  any  stockholder's  on  account  of  any  preference  stock,  unless  the 
value  received  by  the  holders  of  the  original  stock  on  account  of 
such  original  stock  shall  be  insufficient  to  pay  the  same.  And  by 
Sect.  15,  in  the  event  of  any  damage  being  done  in  the  execution  of 
the  works  contemplated  by  the  Act,  the  Commissioners  shall  pay  to 
the  party  sustaining  the  same,  such  compensation  as  may  be  mutually 
agi'eed  on,  and  in  case  the  parties  and  Oommissionei-s  shall  not  agree, 
it  shall  l>e  the  duty  of  the  (yonnnissioners  at  the  request  of  such 
party,  to  apply  to  some  one  of  the  Justices  of  the  Peace  for  tlie  City 
and  County  of  St.  John  for  a  wairant,  which  warrant  such  Justice 
is  authoi-ized  and  required  to  issue,  commanding  the  sheriff*  or  any 
constable  to  summon  a  jury  of  five  disinterested  freeliolders  or 
occupiei*s  of  land  in  said  City  and  (Jounty,  to  assess  the  damages  to 
be  paid  to  the  party  complaining.  The  jury  shall  be  sworn,  and  the 
sheriff  or  his  deputy  shall  pi'eside  at  such  inquest,  and  the  verdict 
shall  be  binding  as  well  on  the  party  complaining  as  on  the  Com- 
missioners, who  shall  within  ten  days  thereafter  pay  to  such  party 
the  amount  assessed :  the  costs  to  be  taxed  hy  tlie  sheriff  or  his 
deputy  as  on  ordinary  inquests  held  by  the  sherilf,  and  be  equally 
borne  by  the  Commissioners  and  party  complaining,  v^'hose  moiety 
shall  be  deducted  and  retained  out  of  the  amount  of  damages  assessed. 
It  is  not,  and  cannot  be  questioned,  that  this  Court  has  tlie  power 
to  interfere  by  mandamus,  and  compel  companies  empowered  by 
Act  to  take  (and  who  do  take)  land  or  otherwise  interfere  with  the 
rights  of  private  property,  to  make  compensation  in  such  way  as  the 
Act  directs.  What  the  Legislature  has  empoweretl  these  Commls- 
sionei-s  to  do,  and  compelled  them  to  do  and  submit  to,  as  well  with 
reference  to  the  interests  of  the  public  as  with  reference  to  the 
interests  of  individuals,  is  not  left  in  doubt.  If  individuals  are 
damnified  by  their  acts,  and  they  refase  to  proceed  in  the  coui-se 
prescribed  by  law,  the  writ  of  mandamus,  in  the  absence  of  any 
other  efficient  remedy,  is  a  suitable  and  proper  proces-;  by  Vv'hich 
they  may  be  compelled ;  for  it  is  unquestionable  tliat  when  an  Act 
of  Parliament  gives  power  to  do  some  particular  act  or  duty,  and 
provides  no  specific  legal  remedy  on  non-perfonnance,  the  Court  of 
Queen  s  Bench  in  England,  and  the  Supreme  Court  in  tliis  Province, 
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will,  in  order  to  prevent  a  failure  of  justice,  grant  ex  dehito  jusficce, 
a  mandamus  to  command  the  doing  of  such  act  or  duty ;  and  in  the 
language  of  Lord  Denman  in  Reg.  v.  the  Exeter  Railway  Company 
— "  there  is  no  higher  duty  cast  upon  this  Court,  than  to  exercise  a 
"  vigilant  control  over  persons  entrusted  with  large  and  extensive 
"powers  for  public  pui-poses,  and  to  enforce,  within  i-easonable 
'*  bounds,  the  exercise  of  such  powers,  in  compliance  with  such  pur- 
'*  poses."  The  applicant  in  this  case  claims  for  damage  done  by  the 
Water  Company,  and  for  damage  done  by  the  Commissioners,  and 
his  claim  is  on  his  own  behalf,  and  on  behalf  of  certain  other  heirs 
of  the  late  William  Botsford.  The  first  request  shown  by  the  affi- 
davits, is  dated  the  24th  Feb.,  18GC,  and  is  in  these  words,  after 
avening  a  failure  to  agree,  *'  I  have  to  request  you  will  take  the 
"necessary  steps  for  summoning  a  juiy  to  assess  the  damages  I 
"  claim.  You  will  understand,  I  claim  to  have  my  damages  assessed 
*'  under  each  of  the  following  named  Acts  of  Assembly : — Fii-st,  the 
^*  Act  2  Wm.  4,  c.  2G,  entitled,  'An  Act  to  incorporate  sundry  pei-sons 
"  by  the  name  of  the  St.  John  Water  Company,  and  the  several  Acts 
"  in  amendment  and  incident  thereto.  The  damage  I  claim  is  for 
"  abstraction  of  the  water  by  the  Commissionei's,  which  water,  but 
"  for  such  abstraction,  would  have  flowed  down  Little  River,  so  called, 
"  situate  in  the  Parish  of  Simonds,  in  the  County  of  St.  John,  through 
"  and  alon^  my  property,  which  property  is  situate  on  Little  River, 
■"  so  called.  *  The  Commissioners  declined  to  take  steps  for  sumnnm- 
ing  a  juiy  in  accordance  with  this  request,  and,  we  think,  rightly  so. 
In  the  first  place,  the  mode  of  proceeding  under  the  Act  named,  and 
the  Acts  in  amendment  thereof,  was  not  by  summoning  a  jury,  but 
by  proceeding  to  arbitration ;  and  failing  that,  by  application  to  the 
Supreme  Court  to  issue  a  writ.  But,  supposing  they  had  been 
requested  to  adopt  the  course  pointed  out,  they  had  no  power  to  act 
under  the  2  Wm.  4,  c.  2G,  and  consequently  had  no  power  to  arbi- 
trate in  the  manner  specified,  or  to  apply  to  the  Supreme  Court. 
This  claim,  it  will  be  obsei'ved,  is  confined  to  the  damage  occasioned 
by  the  abstraction  of  water  by  the  Commissioners,  and  to  the  injury 
sustained  by  himself. 

The  second  request,  dated  IGth  March,  18G6,  goes  much  fuither. 
After  referring  to  the  same  proposal  "  to  enter  into  an  arrangement 
as  to  the  amount  of  compensation  for  damages  sustained  for  water 
taken  from  Little  River  by  the  Commissioners  " — which  it  alleges 
the  Commissioners  would  not  entertain — it  claims  compensation  for 
certain  works  and  obstructions  made  and  erected  in  and  upon  Little 
River,  so  called,  in  the  Parish  of  Simonds,  thei'eby  diverting  its 
water  by  the  St  John  Water  Company,  under,  as  they  allege,  the 
provisions  of  the  Acts  of  Assembly  2  Wm.  4,  c.  2G,  and  12  Vict, 
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c  51 ;  also,  compensation  for  certain  other  works  and  obstructions 
made  and  erected  in  and  upon  the  said  Little  River,  and  diversion  of 
the  water  thereby,  by  the  Commissioners  for  the  time  being  appointed 
under  the  provisions  of  18  Vict.,  c.  38  ;  and  then  proceeds  to  require 
the  Commissioners  to  take  the  necessaiy  and  legal  steps  pointed  out 
in  the  said  Acts  of  2  Wm.  4,  c,  20,  12  Vict.,  c.  51,  and  18  Vict.,  c.  38, 
one  or  all  of  them,  or  of  any  other  Act  or  Acts  in  amendment  thereof, 
or  addition  thereto,  for  detennining  the  amount  of  compensation  to 
be  paid  for  all,  or  either,  or  any  damage  which,  as  the  owner  of  cer- 
tain property  situate  on  the  said  Little  Kiver,  below  the  said  obstruc- 
tions in  the  Parish  of  Simonds,  comprising  a  mill  privilege  and  other 
riparian  rights  and  privileges,  I  am  entitled  to  receive,  in  my  own 
right,  or  on  behalf  of  the  other  heirs  of  the  late  Sarah  L.  Botsford, 
as  well  for  the  acts  and  doings  of  the  said  St.  John  Water  Company, 
as  for  the  said  Commissioners,  in  the  premises." 

To  this  application,  the  Commissioners,  through  their  attoiTiey, 
state  that  "they  are  not  aware  that  any  damage  -whatever  has  been 
done  to  Mr.  Botsford,  by  any  of  the  operations  of  the  said  Commis- 
sioners, and  they  therefore  decline  taking  any  steps  as  required  by 
his  letter."  The  Commissioners  pass  over  unnoticed  the  claim  for 
damages  occasioned  by  the  Water  Company,  and  also  that  on  behalf 
of  the  "other  heirs."  As  to  the  first  of  these  it  is  quite  clear  that  if 
Mr.  Botsford  had  any  claims,  legal  or  equitable,  for  the  acts  of  the 
Water  Company,  they  are  preserved  to  him  against  the  company 
by  the  18th  Vict.,  c.  38,  by  which  also  provision  is  made  for  realizing 
the  same  against  the  stockholders,  to  the  extent  of  the  debentures 
handed  to  tnem  on  the  vesting  of  the  company's  propeity  in  tlie 
Commissioner,  and  which  the  legislature  doubtless  considered  amply 
sufiicient.  At  any  rate,  we  can  find  nothing  in  the  Act,  whereby  the 
Commissioners  are  made  liable  for  the  acts  or  doings  of  the  com- 
pany, and  certainly  nothing  to  waiTant  the  issuing  of  a  mandamus 
to  take  steps  for  summoning  a  juiy  under  the  18th  Vict.  c.  38,  to 
assess  damages  done  by  the  Water  Company  under  2  Wm.  4,  c.  26, 
and  12  Vict.,  c.  51.  As  to  the  other  claims  on  behalf  of  the  other 
heirs,  we  will  deal  with  that  in  considering  the  defendant's  objections 
to  the  application  ;  but  as  regards  Mr.  Botsford's  individual  claim  for 
the  acts  of  the  Commissioners,  we  think  the  Commissioners  did  not 
assign  a  good  and  sufficient  reason  for  their  refusal.  Their  not  being 
aware  of  any  damage,  might  be  a  very  good  reason  for  not  agreeing 
to  an  amount  of  compensation,  and  was  therefore,  in  our  opinion, 
just  the  i*eason  why  thev  should  take  steps  in  summoning  a  tf ury  to 
assess  the  damages,  it  was  obviously  not  the  intention  of  the 
Legislature,  that  the  Commissioners  should  be  the  sole  judges  as  to 
whether  dainage  or  no  damage  had  been  done ;  and  they  do  not  say 
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that  no  damage  has  been  done,  but  simply,  that  they  are  "not  aware" 
of  any.  This  may  be  strictly  true,  and  yet  Mr.  Botsford's  property 
may  have  been  seriously  damnified  by  operations  done  by  them  in 
the  execution  of  the  work. 

This  would  seem  to  be  just  the  case  for  a  Jury.  The  owner  claims 
damages; — the  Commissioners  are  not  aware  of  any  damages;  they 
consequently  cannot  agree  on  any  amount  to  be  paid;  and  a  Jury  is 
summoned,  who  have  power  to  inquire  and  assess  the  damages;  but 
only  in  case  they  are  satisfied  the  claimant  has  sustained  damage;  the 
burthen  of  showing  which,  is  of  coui-se,  on  the  claimant.  This  appli- 
cation is  not  met  in  the  present  instance  by  any  facts  touching  the 
merits  of  the  case,  but  rather  on  the  insufiiciency  or  defective  state- 
ment of  the  plaintifl^s  case. 

Six  objections  were  taken  in  shei?\'ing  cause — 

1.  That  the  subject  matter  of  the  present  application  had  been 
substantially  adjudicated  on  and  disposed  of,  in  Easter  Term  18G5. 

2.  That  no  specific  demand  was  shewn  to  have  been  made  to  the 
Commissioners,  to  apply  to  the  Justices  of  the  Peace  for  a  warrant. 

•>.  That  the  applicant  showed  title  out  of  himself  of  the  property 
in  question,  by  a  lease  and  renewal  thereof  unexpired;  and  did  not 
show  how  he  was  entitled,  or  that  he  was  in  possession  at  the  time 
of  making  the  application;  and  that  he  should  have  8he^vn  his  title 
by  actual  documents. 

4.  That  he  had  not  shewn  any  damage. 

5.  That  the  claim  being  .on  behalf  of  the  applicant  and  of  the 
other  heirs,  and  the  rule  being  to  pay  to  the  owners  in  fee,  the  title 
must  be  clearly  set  forth. 

G.  That  the  applicant  did  not  state  that  he  was  authorized  to  apply 
on  behalf  of  the  other  heirs. 

As  to  first  point — looking  at  the  copy  of  the  rule  which  was  dis- 
chai-ged  in  Elaster  Term,  18G5,  it  is  dlflicult  to  say  that  this  is  not 
substantially  the  same  application.  The  practice  which  govei-ns  the 
Queens  Bench  seems  very  clearly  establiscd;  viz:  "that  paities  must 
"come  prepared  with  the  proper  materials  in  the  first  instance." 
Reg.  V.  FicKles,  (8  Q.  B.  GOl.)  and  that  a  party  once  failing  in  con- 
sequence of  a  defect  in  the  way  in  which  he  brings  his  ca^e  forward, 
Ls  not  entitled  to  renew  the  same  application ;  and  Lord  Denman  in 
Reg.  V,  the  Manchester  and  Leeds  Kailway,  (8  A.  &  E.  427,)  says, 
"The  rule  of  practice,  if  not  altogether  univei-sal  and  infiexible,  is 
"as  nearly  so  as  possible,  that  the  Court  will  not  allow  a  party  to 
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"succeed  on  a  second  application,  who  has  previously  applied  for  the 
"very  same  thing  without  coming  properly  prepared."  *  ♦  ♦ 
Adding — '*!  think  that  eveiy  party  is  to  come  at  fii*st  fully  prepared 
"w^th  a  proper  case,  and  if  he  fail  to  do  so,  must  not  aftenvards 
"renew  the  application  with  an  amended  case."  The  principle  laid 
down  in  this  case  was  affirmed  in  Reg.  v.  The  Great  Western  Railway 
Company  (5  Q.  B.  GOl)  the  exception  being  where  "the  alteration 
"would  be  simply  in  the  form  of  a  title  or  jurat,  and  reswearing  the 
"affidavit  would  clearly  leave  parties  in  the  same  situation  in  which 
"they  were  before."  The  case  of  ex  parte  Thompson  (G  Q.  B.  721) 
is  still  more  directly  in  point.  That  was  an  application  for  a  man- 
damus: a  foiinerioile  had  been  discharged,  on  the  ground  that  it  did 
not  appear  that  there  had  been  a  demand  and  refusal;  since  which, 
a  demand  had  been  made  which  had  been  virtually  refused.  It  was 
contended  that  a  fresh  right  had  accrued  which  (iid  not  exist  when 
the  former  rule  was  discharged;  but,  per  Lord  Denman,  **Wc  have 
"often  refused  rules  on  this  ground:  we  camiot  have  the  same  appli- 
"  cation  repeated  from  time  to  time."  But  for  this  case,  w'e  sliould 
have  thought  that  the  want  of  a  demand  and  refusal,  if  there  had 
been  none  at  the  time  of  the  application,  would  have  occasioned  a 
failure  by  reason  of  the  want  of  an  essential  ingredient,  not  because 
materials  actually  existing  had  not  been  been  brought  foi-ward,  sub- 
jecting the  party  to  the  dismissal  of  his  application  with  costs  for 
Eren^aturely  applying,  but  that  when  he  had  materials  which  gave 
im  a  case  and  which  did  not  exist,  at  the  time  of  the  former  appli- 
cation, he  would  have  a  right  to  an  adjudication  on  such  new  ca:^e. 

In  Bodfield  i\  Podmore,  (5  A.  «^  E.  78.>,)  Lord  Denman  says,  "If 
"a  party  have  proper  materials  at  the  time  of  his  first  application, 
"and  be  not  in  a  state  of  ignorance,  he  is  not  to  make  a  new  appli- 
"cation  because  he  did  not  brirnj;  them  fonvard  at  tii-st.  Nothinof 
"could  be  more  dan^rous."  But  if  the  materials  did  not  exist,  and 
therefore  could  not  be  brought  forward,  the  inference  would  be,  tliat 
when  they  did  exist  he  might  bring  them  foi-ward,  unless  indeed  in 
the  case  of  a  demand  and  refusal.  The  materials  were  necessaiy 
rather  to  the  application  to  the  Coui-t  than  to  the  establishment  of 
the  right,  and  he  might  have  had  them,  and  therefore  ought  to  have 
had  them.  We  are  not  aware  that  this  Coui-t  has  hei-etofore  so  strin- 
gently adopted  the  rule  thus  rigidly  laid  dow^n.  In  the  case  before 
us,  the  injury  complained  of  is  continuous;  the  public  are  daily 
deriving  benefit  from  the  absti-action  of  the  water.  If  this  benefit 
is  obtained  in  detriment  of  the  applicant's  property,  and  he  is  pecu- 
niarily damnified  thereby,  he  certainly  ought  to  be  compensated. 
However  great  the  convenience  and  benfit  to  the  public  may  be,  they 
have  no  right  to  the  enjoyment  of  it  at  the  expense  of  an  individual. 
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in  opposition  not  only  to  a  common  principle  of  justice,  but  contraiy 
to  the  declared  intentions  of  the  Legislature.  To  deprive  the  appli- 
cant of  a  just  compensation  by  an  arbitrary  technical  rule  of  prac- 
tice, unless  unquestionably  and  inflexibly  established,' would  be  a 
hareh  application  of  a  rule  of  practice,  no  doubt  generally  whole- 
some in  its  operation.  That  there  maybe  circumstances  warranting 
a  departure  from  its  arbitmiy  enforcement,  we  find  intimated  in  Reg. 
f.  The  Great  Western  Railway  Company,  before  cited,  wheix*  Lord 
Denman  questicming  the  case  of  Sheriy  v.  Oke,  (3  Dowl.  341),)  says, 
'*In  that  case,  however,  there  were  particular  circumstances,  such 
"as  might  induce  the  Coui-t  to  exercise  a  power,  which  we  do  not 
"mean  wholly  to  i*epudiate."  This  pr>wer,  under  the  peculiar  cir- 
cumstances, and  considering  that  applications  for  writs  of  mandamus 
liave  been  heretofore  of  rare  occuiTer.  t  o,  and  as  it  may  be  inferred 
from  the  judgment  of  the  Court  in  the  fonner  application,  in  the 
expression  of  the  hope  that  the  opinion  then  expressed  might  lead 
if)  an  arrangement,  by  which  the  claims  of  the  heirs  of  Judge  Bots- 
ford  might  be  satisfied  without  the  intei'V'ention  of  the  Coui*t,  that  the 
Court,  as  then  constituted,  did  not  consider  that  application  as  final 
and  bearing  in  mind  what  was  truly  said  by  the  same  learned  Judge 
in  Reg.  v.  The  Eastern  Counties  Railway  Company  (10  A.  {c  E.  oGo,) 
that  '*we  have  no  more  right  to  refuse  to  any  of  the  Queens  subjects 
"  the  redress  which  we  are  empov/ered  to  administer,  than  to  enforce 
"against  them  such  powei-s  as  the  constitution  has  not  confided  to 
"us,"  in  order  to  prevent  a  failure  of  justice,  we  feel  disposed  to 
exercise  the  power  in  this,  as  an  exceptional  case,  though  not  without 
gi-eat  hesitancy,  and  with  the  distinct  intimaticm  that  we  accjuiesce 
in  the  propriety  of  the  application  in  general,  by  this  Court,  of  the 
nile  which  the  Queen's  Bench  in  England  have,  by  experience,  found 
to  be  convenient  and  sound. 

A>s  to  the  second  point — it  is  no  doubt  an  imperative  loile  of  the 
law  of  mandamus,  that  previous  to  the  making  of  the  application 
to  the  Court  for  a  writ  to  command  the  performance  of  any  partic- 
ular act,  an  express  or  distinct  demand  or  request  to  perform  it,  must 
have  been  made  by  the  piusecutor  to  the  defendant,  who  must  have 
refused  to  comply  with  such  demand,  either  in  direct  terms,  or  by 
conduct  from  which  a  refusal  can  be  conclusively  implied,  and  both 
the  demand  and  refusal  miLst  also  be  shown  in  the  aflidavits  made 
ase  of  in  support  of  the  application  for  the  male.  This  objection 
however  must  be  taken  in  the  fii-st  instance,  at  the  outset  of  the 
argument  in  showing  cause,  and  cannot  be  made  after  the  merits 
have  been  discussed.  The  want  of  this  indispensable  preliminary 
compelled  the  court  to  refsue  the  application  originally  made.  Mr. 
Botsford's  letter  of  the  ICth  March  1866,  appears  to  us  to  contain  a 
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distinct  specific  demand  for  compensation,  and  a  request  to  the  Com- 
missionei's  to  take  the  necessaiy  and  legal  steps  pointed  out  for 
determining  the  amount  of  such  compensation;  and  though  it  is  true, 
the  Cc^mmissionera  were  asked  to  do  what  they  had  no  power  to  do, 
viz:  to  proceed  under  the  Acts  2  Wm.  4,  c.  2G,  and  12  Vict.,  c.  51, 
and  to  do  so  under  th^se  Acts  and  under  the  18th  Vict.,  c.  3vS,  "on 
"behalf  of  the  other  heirs  of  Mi-s.  Botsford,"  \v4thout  naming  them, 
or  showing  any  authority  for  making  such  a  demand  on  their  behalf, 
so  far  as  these  damages  were  concei-ned,  we  think  there  was  no  such 
demand  as  the  Commissioners  were  bound  to  notice  or  act  on.  Still 
as  we  have  independent  of  this,  a  demand  of  Mr.  BoUford  in  his 
own  right  under  the  18  Vict.,  c.  38,  so  tliat  there  was  no  difficulty  in 
the  Commissionei's  refusing  compliance  with  the  former  and  acceding 
to  the  latter,  and  as  that  Statute  points  out  only  one  course  for  the 
(.onnnissionei's  to  adopt,  by  appljang  to  a  Justice  of  the  Peace  for  a 
wan-ant,  a  request  to  them  to  proceed  under  the  18  Vict,  amounted 
to  a  specific  request  to  adopt  tliat  coui-se,  as  was  said  by  Patteson, 
J.  in  Ilex.  V,  The  Nottingham  old  Water  Works  Company,  ((]  A.  &  E. 
3(>9.)  "  It  is  clear  we  are  not  bound  to  refuse  the  mandanms  altogether, 
"if  we  shall  be  of  opinion  that  a  pait  of  the  application  may  be 
"gi-anted."  We  think  a  demand  in  the  alternative  to  do  one  of  two, 
three  or  more  things,  will  if  the  duty  enjoined  form  om^  of  them, 
and  there  should  have  been  a  general  refusal  to  comply  with  such 
demand,  be  sufticient. 

As  to  the  thiixi  point — by  the  affidavit,  the  lom-e  from  Judge  Bots- 
ford  and  Mi's.  Botsford  would  expire  on  the  3rcl  May,  1852.  This 
lea.se  the  gmntoi-s  had  full  power  to  make,  but  as  it  does  not  apjx^ar 
to  have  contained  any  covenant  or  agieement  for  renewal,  no  right 
is  shown  in  Judge  Botsford  to  i*enew  it,  or  to  lease  again  for  any 
period  beyond  his  own  life;  but  if  he  had,  the  perioil  for  which  it 
was  ivnewed  would  expire  on  3rd  May,  180(),  and  in  paragraph  17 
is  alleged,  that  after  May  1804  the  applicant  became  the  ON\Tier  of 
the  unexpired  tenii  in  said  lea.se,  by  viitue  of  an  arbiti-ation  with 
defendants  themselves,  who,  it  is  alleged,  had  purchased  the  same 
from  thi'  bowel's,  some  time  prev-ious  to  the  death  of  Judg^e  Botsford; 
so  that  if  there  was  a  valid  lease,  binding  on  the  heii*s  or  Mi-s.  Bots- 
foixl  after  the  death  of  Judge  Botsford.  tlie  interest  in  it  is  alleged 
to  be*  in  the  applicant  thi-ough  defendants,  and  this  they  have  n(^t 
attempted  to  conti-overt.  The  applicant  also  shows  that  lie  is  an  heir 
of  Mi-s.  Ifetsfonl,  and  so  would  be  entitled,  as  tenant  in  fee,  to  an 
undivided  intei^e^t.  No  doubt  a  part}'  applying  should  show,  on  the 
face  of  his  affidavits,  sufficient  facts  from  which  the  Couit  may  Ixi 
enabled  to  judge  whether,  on  the  statements  disclasi  d,  he  has  a  right 
to  the  remedy  sought — ^see  Rex.  i'.  Bishop  of  Oxford  (7  East  345.) 
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We  do  not  find  in  any  of  the  cases,  that  the  title  deeds  of  the  party 
ai*e  required  U)  be  produced.  We  think  it  sufficient  if  the  applicant 
makes  out  ti  'pvinid  fad<*.  case,  by  laying  such  facts  before  the  Court 
as  vrfll  warrant  them  in- presuming  that  the  rights  he  claims,  are  in 
him.  See  Rex.  i\  Jotham  (3  T.  R.  577.)  Here,  the  title  of  Mi-s. 
Botsford  LS  stated  as  derived  from  her  father,  as  one  of  his  heii^s,  and 
to  which  she  became  exclusively  entitled  by  a  deed  of  pai-tition 
between  the  heirs  in  the  year  1824,  at  which  time  she  and  Judge 
Botsford  entered  into  the  actual  possession  of  the  lands,  in  which 
possession,  by  themselves  or  their  tenants,  they  continued  and  died; 
thus  establishing  a  clear  presumptive  case  of  seizin  in  fee,  which  the 
flefendants  have  not  attempted  to  impugn,  either  when  applied  to 
themselves,  or  in  answer  to  the  present  application.  Had  Mr.  Bots- 
ford applied  as  sole  heir,  no  possible  objection  could,  in  our  opinion, 
have  been  raised  to  the  mandamus  going.  It  would  only  be  in  the 
alternative,  either  to  execute  the  command  of  the  writ,  or  to  si^ify 
to  the  Court  some  reason  to  the  contrary.  If  want  of  title  or 
intei'est  in  Mr.  Botsford  Is  returned  as  a  reason  for  not  complying 
with  the  mandamus,  the  question  will  then  be  legitimately  raised, 
and  can,  if  necessary,  be  properiy  tried.  Reg.  r.  Frost  (8  A.  &  E.  825). 
Thei^e  may  be  very  considerable  inconvenience  in  directing  the  assess- 
ment of  the  damages  of  an  undivided  interest,  without  specifying 
what  the  undivided  interest  is ;  leaving  it  to  the  juiy  to  inquii-e 
into  the  extent  of  the  applicant's  title,  which,  if  ascertained  l)efore 
the  issuinof  of  the  writ,  would  leave  to  the  jury  the  simple  duty  of 
assessing  the  damages  that  the  claimant  had  sustained  as  tenant  in 
fee,  for  life,  or  yeai-s,  either  of  the  whole,  or  of  a  specific  imdivided 
part,  as  the  case  might  be,  the  writ  guiding  the  juiy  as  to  the  extent 
of  the  interest.  Indeed,  it  would  be  more  convenient  perhaps,  that 
all  parties  interested  should  apply  at  the  same  time,  so  that  the  Jury 
might  establish  the  amount  each  would  be  entitled  to  receive ;  rather 
than  have  subsequent  inquiries,  resulting  probably  in  difil'rent  esti- 
mates, when  all  ought  to  be  the  same,  though  this  inconvenience  is 
no  greater  than  if  several  persons  should  at  law  bring  separate 
actions  for  damage  to  them  growing  out  of  one  and  the  same  tres- 
pass. The  case  of  Rex.  v.  the  Nottingham  Old  Water  Works  Com- 
pany— (6  A.  &;  E.  355) — shews  that  if  the  amount  of  damages  is  to 
he  limited  by  the  interest  of  the  party  in  the  property  injured,  that 
Is  a  matter  properly  to  be  pointed  out  to  the  jur}^  Patteson,  J., 
says,  "  Here  the  party  has  sustained  a  damage  in  respect  of  her  land, 
"and  if,  in  fact,  it  were  one  in  respect  of  which  the  jury  ought  to 
"  have  limited  her  compensation,  that  should  have  been  pointed  out 
to  them  at  the  time  of  the  inquiry :  and  no  complaint  is  made  of 
•*  the  chairman's  summing  up."    We  can  discover  nothing  in  the  Act 
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requiring  a  joint  application.  Sect.  15  declares  that,  "In  the  event 
"  of  any  damage  being  done  in  the  execution  of  the  works  contem- 
"  plated  by  this  Act,  the  Commissioners  shall  pay  to  the  party  sus- 
"  taining  the  same,  such  compensation  as  may  be  mutually  agreed  on; 
"  and  in  case  the  said  parties  and  Commissionei*s  should  not  agree, 
"  it  shall  be  the  duty  of  the  Cominissionei's,  at  the  request  of  such 
'*  party,  to  apply,  i:c."  So  that  when  any  individual  feels  himself 
agrieved,  he  has  a  right  to  call  on  the  Commissionei's,  and  if  they 
decline,  he  has  a  right  to  compel,  a  fulfilment  of  their  duty,  without 
reference  to  the  claims  of  otlier  parties,  with  whom  they  may  or 
may  not  have  agi\xd,  and  whose  claims  may  be  identical  in  charac- 
ter, though  sepai"ate  and  distinct  in  interest. 

As  to  the  fourth  point,  we  think  the  applicant's  affidavits  show  a 
sufficient  pviTtia  facie  case  of  damage  to  his  land,  unanswered  in  any 
way  by  the  defendants.  The  owner  of  land  has,  by  virtue  of  such 
ownership,  a  right  to  the  use  of  the  water  flowing  over  it  in  its 
natural  coui-se,  without  diminution  or  obstruction:  not,  strictly 
speaking,  a  property  in  the  water,  but  a  simple  use  of  it  while  it 
passes  along — there  being  a  perfect  equality  of  rights  among  all  the 
proprietoi*s  of  that  which  is  common  to  all,  viz :  a  reasonable  use,  no 
proprietor  having  a  right  to  use  the  water  to  the  prejudice  of  another. 

The  allegation  of  damages  in  this  case  is  set  out  certainly  in  genei^l 
and  somewhat  vague  tenus ;  but  still  sufficient  intert'erence  with  his 
property,  from  which  damage  will  be  infen*ed,  is  set  forth  to  justify 
the  owner  in  asking  to  have  his  claim  for  compensation  considered. 
He  sets  out  a  priviia  facie  case  of  damage,  viz. :  a  withdrawal  from  a 
stream  flowing  through  his  land,  of  a  large  quantity  of  water  fi'om 
its  natural  course.  This  may  be  a  very  trifling  injuiy,  if  any,  to  the 
applicant's  property,  or  it  may  be  a  veiy  substantial  injury,  materially 
affecting  its  value,  whicli  may  be  in  a  great  measure  dependent  on 
the  v.^ater  privilege  in  its  natui*al  state.  But  with  the  question  of 
damage  we  have  notliing  to  do.  In  the  case  of  Reg.  i\  North  !Mid- 
land  Railway  Company,  (2  Railway  cases  1),  where  an  owner  applied 
for  a  mandamus  to  asceitain  and  compensate  him  for  injury  done  to 
his  works,  by  diverting  a  brook,  under  powers  given  by  the  Rail- 
way Acts,  and  which  was  opposed  by  the  company  on  the  ground 
that  on  the  claimant's  remonstrance  they  had  restored  the  brook  to 
its  former  level,  and  *hat  no  damage  had  been  done  by  the  alteration, 
the  stoppage  complained  of  having  been  frequently  caused  by  floods 
before ;  it  was  held  that  it  was  a  question  for  a  jury  to  ascertain 
whether  any  damage  had  been  done  to  the  claimants ;  and  that  his 
alleging  that  he  was  injured  by  the  diverting  (i.  e.  altering  the  level) 
of  the  brook,  was  sufficient  to  induce  the  Court  to  grant  a  mandamus. 

The  fifth  and  sixth  points  may  be  considered  together,  and  are 
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easily  disposed  of.  We  cannot  understand  how  a  mandamus  could 
be  avarded  to  assess  the  amount  Mr.  Botsford  is  entitled  to  receive 
on  behalf  of  the  other  heii^s  of  Mrs.  Botsford  without  it  clearly 
appearing  who  those  heii-s  are,  and  how  he  is  entitled  to  make,  in 
his  own  name,  this  application  on  their  behalf,  and  to  receive  their 
shares.  This  certainly  cannot  be  ascertained  from  the  only  allegations 
wc  have,  and  which  are  contained  in  the  IGth  paragraph  of  the 
applicant's  affidavit  as  follows :  "  Tliat  in  and  by  a  cei-tain  deed  of 
"  partition  between  the  heirs  of  the  said  Samh  L.  Botsford,  dated 
"  prior  to  the  24th  day  of  February,  aforesaid,  and  sometime  during 
"the  summer  of  1865,  all  the  other  heirs  remitted  and  acquitted 
"  unto  this  deponent  all  right  and  title  to  the  said  lot  of  land,  except 
"  their  right  to  damages  occasioned  by  the  obstruction  on  the  said 
"  Little  River,  which  were  expressly  reserved,  and  when  recovered 
"  to  be  divided  amongst  the  said  heii's  in  proportion  to  their  several 
"  claims  in  the  said  estate  of  the  said  Sarah  L.  Botsford."  From  this 
it  would  seem  that  "the  other  heirs"  remitted  and  acquitted  to  Mr. 
Botsford  all  right  and  title  .to  said  lot,  except  their  right  to  the 
damages  Mi\  Botsford  now  claims,  which  he  says  were  expressly 
reserved,  and  when  recovered  (he  does  not  say  by  whom)  to  be 
divided,  &c. 

It  is  not  necessaiy  for  us  to  determine  how  far  such  a  claim  could 
at  law  be  transferred,  because  there  is  nothing  here  professing  even  to 
be  a  traiisfer  of  the  claim  to  Mr.  Botsford,  but  an  express  exception 
to  the  contrary,  expressly  reserving  it,  so  far  as  they  could,  to  them- 
selves ;  nor  need  we  inquire  how  far  the  other  heira,  by  parting  with 
their  interest  in  the  land,  have  interfered  ^wnth  their  right  to  claim 
damages  at  all. 

On  the  whole,  therefore,  we  are  of  opinion  that  a  mandamus  should 
issue  to  the  Commissioners,  commanding  them  to  make  the  necessaiy 
application,  to  some  one  of  the  Justices  of  the  Peace  of  the  City  and 
County  of  St.  John,  for  a  waiTant  to  the  sheriff,  or  any  constable  in 
the  said  City  and  County,  to  summon  a  jury,  under  the  18th  Vict., 
c  38,  to  assess  the  damages  which  A.  E.  Botsford  has  sustained  in 
respect  of  his  interest  in  the  lands  in  question,  by  reason  of  any 
damage  done  by  the  Commissioners  in  the  execution  of  the  works 
contemplated  by  that  Act ;  or  to  show  cause  to  the  contrary. 

Rule  accordingly,  (a) 

(a)    Allex,  J.,  being  connected  'W'ith  the  applicant,  took  no  part  in  this  case. 
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» 

Defendant  gave  bis  note  payable  at  a  fnture  day,  to  the  plaintiff,  for  &  debt  due  from 
A.  to  the  plaintiff,  A.  agreeing,  in  ccntidei-ation  thereof,  to  convey  land  to  the 
defendant.  A.  aftorwants  refuccd  to  convey  the  land.  Held,  that  the  pving  time 
for  the  payment  of  A*8  debt  was  a  good  consideration  for  the  defendnit's  promise, 
and  that  the  plaintiffs  knowled^'C  at  the  time  the  note  was  given,  of  the  agreement 
between  the  defendant  and  A.,  respecting  the  land,  did  not  affect  the  plaintiffs 
right  to  recover  on  the  note,  he  not  being  a  party  to  such  agreement. 

Assumpsit  on  four  promissory  notes  made  by  the  defendant  in 
favor  of  tae  plaintiii',  tiied  before  Weld(jn,  J.,  at  tlie  last  York 
Sittings,  when  r*  verdict  was  given  for  the  piaintifi*. 

It  appeared  that  the  defendant  and  his  brother  were  j^^evcrally 
indebted  to  the  plaintift' — the  d^'fcndant's  indebtedness  })eing  about 
•SOO,  and  the  brother's  about  i?420.  They  met  at  the  plaintiffs 
liou.se;  he  adde<l  the  amounts  of  their  indebtedness  togetlier,  and 
the  defendant  ar.sumed  th.e  payment  of  the  whole,  and  gave  the 
four  notes  in  c]uestion,  payable  six  months  after  date.  The  con- 
sideration on  wivlch  tluj  defendant  assumed  the  paj^ment  of  his 
brother's  debt  v/as,  the  agreement  of  the  brother  to  convey  to  him 
his  interest  in  a  lot  of  lau'l.  This  was  spoken  of  by  the  brothers 
at  the  settlement  made  vrith  the  plaintiff,  but  he  was  no  party  to  it. 
Tlie  defendant's  bi'otlier  afterwards  refused  to  convey  the  land. 

On  a  former  day  in  this  tenn,  Fraser  moved  to  set  aside  the 
verdict.,  contending  that  there  was  a  partial  failure  of  consideration, 
that  the  plaintiff  hncw  the  condition  on  which  the  defendant  gave 
the  note^,  and  lie  accepted  them  on  the  faith  that  it  would  be  com- 
plied with.  The  condiiion  not  having  been  performed,  the  plaintiff 
could  not  recover.  [Alli'N,  J. :  The  plaintifi[*  was  no  paity  to  the 
agrt-eincnt  a'hout  tlie  land.]  There  was  no  consideration  for  the 
defendant's  prfHiiise  to  pav  his  brothers  debt,  Croft  v.  Beule,  (5  L.  & 
E.  40cS;  11  (1  B.  172.)  [RiTcniE,  C.  J. :  The  plaintiff  gave  time  for 
payxiieut  of  the  d^-bt.] 

Car.  adv.  vidt. 

Rit<:hii:,  C  J.,  nov;  delivered  the  judgment  of  the  Court.  A  rule 
v^£ui  laoved  for  in  tiiis  case  on  the  ground  of  partial  failure  of  con- 
sideration. The  defendant's  motive  for  giving  the  notes  was  an 
agi-eeuient  made  with  his  brother,  by  whom  he  was  to  be  indemni- 
fied by  a  conve}'ance  of  lands;  but  the  evidence  does  not  show  that 
the  plaintiff  v/as  any  j)arty  to  this  agreement.  If  the  defendant's 
brother  has  deceived  him,  it  is  his  misfortune;  but  the  plaintiff 
should  not  be  made  to  suffer  for  it.  Giving  time  for  the  payment 
of  the  debt  was  a  good  consideration  for  the  defendant's  promise; 
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and  as  said  by  Jervis,  C.  J.,  in  the  case  of  Croft  v.  Beales,  there  is 
no  reason  why  a  party  may  not  bind  himself  to  pay  the  debt  of 
another. 

Rule  refused. 


Leary  v.  Armstro:cg. 


Feeruahy  13tli. 


The  owner  of  land  lai;I  out  and  opened  an  alley-way  leading  from  a  street  through 
hia  ^^nd,  and  leased  the  lota  on  each  side  of  the  alley.  After  the  aUey  had  been 
used  by  the  public  an<l  lli3  tenant?  occupying  the  loti,  for  nioro  than  twenty  years, 
O.,  the  aduunistrator  of  one  of  the  tenants,  assigned  to  t\\j  defendant,  and  by  the 
description  of  the  l:\nd  in  the  deed,  conveyed  to  him  the  alley  as  a  part  of  the 
property  leased.  HoM,  that  this  conveyanco  could  not  afiect  the  right  of  the  pul)- 
lic  to  uoe  the  alley,  and  that  the  <lefendant  was  liable  for  obstnicting  it,  though  the 
plaintiff  wp^  the  tenant  of  a  house  fronting  on  the  alley,  and  also  claimed  under 
Cr.  as  rcjiresenting  another  lessee  of  the  property. 

This  vras  an  action  on  the  case  for  obstructing  an  alley- way  in 
Wcod.stock. 

At  the  trial  before  Wilmot,  J.,  at  the  last  Carleton  circuit,  it 
appeared  tliat  the  plaintiff  was  tenant  of  a  house  in  Woodstock. 
under  a  lease  from  John  Hunter,  Hugh  M'Lean  and  James  Grover, 
administrators  of  one  Phillips.  The  land  had  been  previously  leased 
to  Phillips  for  a  term  of  twenty-one  years  by  the  executoi*s  and 
trustees  of  the  late  Jeremiah  Connell.  by  lease  dated  25th  July, 
1849.  In  several  of  the  leases  of  propeity  adjoining  that  of  Phil-  . 
lips,  made  by  the  executors  and  trustees  of  Connell,  the  alley-way 
in  cjuestion  was  expressly  referred  to,  and  in  some  of  them  shown 
by  plans.  The  alley  was  a  cal  de  sue  running  from  the  public 
street  to  the  rear  of  plaintiff's  house,  and  was  shown  to  have  been 
used  as  such  by  the  tenants  of  the  several  houses  in  front  of  it,  and 
by  the  public,  for  more  than  twenty-five  years  previous  to  the 
obsti-uction  by  the  defendant  for  which  the  action  was  brouglit.  In 
June,  18G4,  defendant  shut  up  the  alley- way  by  erecting  upon  it  a 
wooden  bam,  or  slied,  which  was  tlie  injury  complained  of  bj'. 
plaintiff. 

For  the  defendant,  a  lease  dated  2oth  Feb.,  18G3,  made  between 
James  H.  Doyle,  administrator  of  one  John  Doyle  and  the  said  James 
Grover,  and  one  John  McCoy,  administratoi*s  of  one  Alice  Kerrigan 
and  John  Reardon,  to  one  Isaiah  McCoy,  was  put  in.  By  this  lease 
the  lessors  demised  to  Isaiah  McCoy,  for  a  period  of  twenty  one 
years,  a  certain  lot  of  land  lying  to  the  northward  of  the  alley  and 
fronting  on  Wellington  street,  the  description  of  which  apparently 
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included  the  alley- way.  This  lease  was,  on  the  20th  May,  18G4, 
assigned  by  McCoy  to  defendant.  The  title  of  Alice  Kerri^n  was 
by  lease  from  the  Connell  estate,  but  the  original  lease  to  her  was 
not  put  in  evidence.  The  defendant  contended  that  under  the  Ker- 
rigan lease  so  assigned  to  him,  he  had  a  right  to  do  as  he  did,  and 
that,  as  James  Grover  wa.s  one  of  the  parties  conveying  to  McCoy 
through  whom  the  defendant  claimed,  the  plaintiff*  wlio  also  claimed 
under  James  Grover,  was  estopped  from  denying  his  right.  The 
learned  Judge  reserved  this  point,  and  upon  the  other  questions 
raised  in  the  case  the  Jury  found  for  the  plaintiff*. 

G,  Botsford  in  Michaelmas  Term  last  obtained  a  rule  niVi  for  a  new 
trial  on  tne  above  crround. 

S,  R.  Thomson,  Q.  C,  now  showed  cause.  The  plaintiff*  proved  a 
right  of  way  existing  for  more  than  twenty-five  years,  and  that 
during  that  time  it  was  used  for  going  into  that  particular  tenement. 
It  is  immaterial  whether  it  is  a  public  way  or  a  private  way. 

(r.  Botfiford,  contra.  The  case  rests  on  the  position  Grover  has 
put  himself  into  with  reference  to  defendant.  [Ritchie,  C.  J. :  No, 
the  user  of  more  than  twenty  ycai-s  settles  it.]  Grover  leased  this 
specific  right  to  defendant ;  he  would  be  estopped  from  disputing 
tne  defendant  s  right,  and  the  plaintiff*,  claiming  under  Grover,  can 
have  no  better  title.  [Ritchie,  C.  J. :  If  there  was  a  dedication  of 
it  to  the  public,  Grover  could  not  take  it  away.]  As  against  the 
public  he  might  not ; — but  it  would  be  diff*erent  between  these  par- 
ties. [  WiLMOT,  J. :  The  lease  was  not  given  until  the  way  had  been 
open  twenty-five  years.]  Grover  having  given  the  defendant  a  lease 
of  the  land  in  question,  he  has  the  right  as  against  any  one  subse- 
quently claiming  under  Grover,  and  if  the  plaintiff^  has  suff*ered 
injury,  his  remedy  umst  be  against  Gi-over.  [Ritchie,  C.  J.:  This 
is  claimed  as  a  public  way ;  and  if  so,  nothing  Grover  could  do  can 
aflTect  it.]  Tlie  special  user  of  it  as  an  entrance  to  the  tenement 
does  not  make  it  a  public  way. 

Ritchie,  C.  J.  There  is  no  doubt  about  this  case.  Grover  rents 
to  the  plaintiflT  two  i-ooms  in  a  house,  by  a  verbal  lease,  saying  nothing 
about  the  right  of  way,  the  plaintiff*  only  receiving  from  Grover  the 
right  of  occupation,  He  finds  that  the  original  proprietor  of  the 
freehold  laid  out  the  alley  which  leads  to  his  tenement,  as  a  public 
way  twenty-five  years  ago,  by  opening  it  and  showing  it  on  a  plan. 
Plaintiff*,  as  one  of  the  public,  says,  "  I  wish  to  use  this  alley- way." 
I  think  he  had  a  perfect  right  to  do  so,  and  should  be  protected  in 
the  exercise  of  his  rights.  He  stands  in  a  very  diff*erent  position 
from  Grover. 
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WiLMOT,  J.  I  am  of  the  same  opinion.  The  way  was  opened 
twenty-eight  years  ago  by  the  original  owner  of  the  property ;  and 
in  leases  of  the  adjoining  lots  the  alley  is  refeired  to  and  shewn  by 

!)lans,  as  a  public  way.  Grover  had,  therefore,  no  right  to  give  a 
ease  of  the  way,  and  the  defendant  no  right  to  obstruct  it.  The 
lease  to  the  defendant  cannot  affect  the  right  of  the  public  to  use 
the  way. 

Weldon,  J.     I  am  of  the  same  opinion. 

Rule  discharged,  (a) 

(a)    Allen,  J.,  having  been  oounsel  in  the  cause,  took  no  part  in  the  case. 


McDonald  v.  Watt. 

February  16th. 

Where  Justices  make  an  order  for  support  under  the  Insolvent  Debtors  Act — 1  Rev. 
Stat.,  c.  124,) — and  it  appears  by  the  examination  of  the  debtor  that  he  has  given  an 
undue  preference  to  one  of  his  creditors — this  Court  has  power  to  quash  the  order. 

if.  B.  Rainsfard  showed  cause  against  a  i-ule  nisi  obtained  to 
quash  an  order  made  for  the  support  of  the  defendant  under  the 
Insolvent  Debtora  Act,  on  the  ground  that  he  had  given  an  undue 
preference  by  conveying  land  to  his  son  after  the  commencement  of 
this  action.  He  contended  that  as  the  Justices  had  decided  that  there 
was  no  undue  preference,  the  Court  could  not  interfere,  because  the 
Justices  were  the  proper  tribunal  to  decide  the  facts — 1  Rev.  Stat., 
c.  124.  [Allen,  J. :  If  there  was  conflicting  evidence  on  the  point 
you  may  be  right ;  but  here  the  defendant  admitted  the  undue  pre- 
ference.] The  Act  gives  no  appeal  from  the  decision  of  the  Justices. 
[Ritchie,  C.  J. :  This  Court  has  a  supervising  and  controlling  power 
over  all  inferior  tribunals,  statutory  or  otherwise.] 

Curry,  contra,  cited  Wyer  i\  Goss  (1  Kerr,  193). 

Per  Curicim.  The  conveyance  of  the  land  by  the  defendant  to 
his  son  after  the  commencement  of  the  action,  was  an  undue  prefer- 
ence, even  admitting  that  the  son  was  a  hoyia  fide  creditor,  and 
therefore  the  Justice  had  no  authority  to  make  the  order  for  support. 
If  a  debtor  makes  an  undue  preference  of  one  of  his  creditoi-s,  he 
does  it  at  the  risk  of  imprisonment  and  must  take  the  consequences 
of  his  own  act.  The  rule  nuist  be  made  absolute  to  quash  the  order 
of  the  Justices. 

Rule  absolute. 
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Yanbuskiiik  v.  Green. 

Feeeuary  IDtli. 

The  defendant  for  valne  received  promised  to  deliver  the  plaintiff  thirty  chaldrons  of 
coal  on  demand.  Tlie  only  demand  on  the  defentlant  tmd  the  only  refusal  l>y  Iiim 
to  deliver  the  cf»al,  wao  a  refusal  to  allow  the  jilaintifF  to  put  the  coal  on  l>oard  a 
certain  vessel  of  whicls  defcntlant  claimed  to  Ixi  the  owner,  though  he  offeretl  to 
deliver  the  coal  to  the  plaintilf  who  refused  to  receive  it,  unless  he  was  iillowed  to 
jmt  it  on  board  the  vessel. 

Held,  that  as  there  was  no  contract  ahout  the  vessel,  the  defendant's  refusal  was  no 
breach  of  the  agreement  to  deliver  the  coal. 

Qua-rc  whether  such  an  agreement  is  within  1  Rev.  Stat.,  c.  IIG. 

Til  is  was  an  action  of  assumpsit  brought  on  the  following  agree- 
ment .signed  by  the  defendant,  "  For  value  received,  I  ])r()niise  to 
"deliver  Wallace  Vanbuskii-k  thirty  chaldrons  of  good  coal  on 
"  demand,  foui-tecn  barrels  and  one  bushel  to  be  considered  a  chal- 
dron." 

Tiie  declaration  contained  three  special  counts  and  th.e  common 
count:^  to  which  the  defendants  plea<led  non-assumpsit.  At  the  tiial 
before  Allen,  J.,  at  the  last  Queen's  Circuit,  the  defendant's  counsel 
moved  for  a  nonsuit  on  the  gi'ounds : 

1.  Tliat  the  declaration  did  not  shovr  any  consideration  lor  the 
defendant's  promise. 

2.  That  the  agreement  was  not  a  note  in  wnting  payable  in  speciiic 
articles,  as  cont<?mplated  by  1  Rev.  Stat.,  c.  110. 

3.  That  no  tlemand  and  refusal  to  deliver  the  coal  had  been  proved. 

Leave  was  reseiTed  to  the  defendant  to  move  to  enter  a  nonsuit, 
and  the  case  went  to  the  juiy  who  found  a  verdict  for  the  plaintiff. 
A  rule  7?  m  havino;  been  <n'anted  to  enter  a  nonsuit. 

A.  L.  Pidmer  showed  cause  in  Michaelmas  Tenn  last,  and  J(tcJx\ 
Q.  C,  was  heard  in  support  of  the  rule.  The  argument  was  princi- 
pally upon  the  meaning  of  the  Act,  (1  Rev.  Stat.,  c.  ll(i,)  but  it  is 
omitted  in  consequence  of  the  judgment  of  the  Couit  being  on 
another  ground. 

Car,  adv.  vidt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Tlie  declaration  in  this  case  contained  three  special  counts.  The 
first  count  stated  that  the  defendant,  on  the  23rd  Feb.,  1864,  by  his 
certain  writing  or  agreement,  signed  by  him  bearing  date,  tc,  agreed 
with  the  plaintiff  for  value  received,  and  promised  to  deliver  to  the 
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said  plaintiff  thirty  chaldrons  of  good  coal  on  demand,  fourteen  bar- 
rels and  one  bushel  of  coal  to  be  considered  a  chaldi-on,  and  then  and 
there  delivered  the  said  wiiting  or  agreement  to  the  plaintiff*,  whereby, 
and  by  means  whereof,  the  said  defendant  then  and  there  became 
•  liable  to  deliver  to^the  said  plaintiff*  the  said  thirty  chaldrons  of  coal, 
in  the  said  writing  and  agreement  specified,  and  being  so  liable,  the 
said  defendant  in  consideration  thereof,  afterwards  to-wit  on  the  day 
and  year  aforesaid,  at,  &c.,  undertook  and  faithfully  promised  the 
plaintiff*  to  deliver  him  the  said  thirty  chaldrons  of  coal  on  dema.nd. 
2nd  Count.  That  whereas  heretofore  to-wit  on,  kc,  at,  tc,  the 
plaintiff",  at  the  si>ecial  instance  and  request  of  the  defendant,  pur- 
chased from  the  defendant  thii-ty  chaldrons  of  good  coal  and  paid 
the  defendant  for  the  same,  and  the  defendant,  by  his  certain  agi'ce- 
ment  in  wiitin^,  bearing  date  the  day  and  year  aforesaid  for  such 
payment  and  value  by  said  defendant  received,  promised  to  deliver 
to  the  said  plaintiff*  thirty  chaldrons  of  good  coal  on  demand,  and 
also,  in  said  agreement  in  writing,  agreed  that  fourteen  barrels  and 
one  bushel  of  coal  should  be  considered  a  chaldron,  and  then  and 
there  delivered  the  said  agreement  to  the  plaintiff*,  whereby  said 
defendant  became  liable  to  deliver  to  the  plaintiff*  thirty  chpJ( Irons 
of  coal,  according  to  the  tenns  of  the  said  agreement,  and  promised 
so  to  do,  yet  the  said  defendant,  although  often  requested,  has  not 
delivered  the  said  thirty  chaldrons  of  coal,  or  any  part  thereof,  to 
the  plaintiff*. 

3rd  Count.  That  whereas  the  defendant,  heretofore  to-vvit  on, 
Arc.,  at,  fcc,  made  his  certain  promissoiy  note  in  writing,  bearing  date 
the  day  and  year  aforesaid,  and  thereby  then  and  there,  for  value 
received,  promised  to  deliver  to  the  plaintiff'  thirty  chaldrons  of  good 
coal  on  demand,  fouHeen  baireLs  and  one  busliel  to  bo  considered  a 
chaldron,  and  then  and  there  delivered  the  said  promissory  note  to 
the  plaintiff",  by  means  whereof  and  by  force  of  the  Statute,  iic,  the 
defendant  then  and  there  became  liable  to  deliver  to  the  plaintiff 
the  said  thirty  chaldrons  of  coal,  in  the  said  promissory  note  speci- 
fied, when  he,  the  said  defendant,  should  be  thereunto  aftai-wards 
requested,  and  being  so  liable,  the  said  defendant,  in  consideration 
thereof,  afterwards  to-wit,  ire,  undertook  and  promised  the  plaintiff 
to  deliver  to  him  the  said  thirty  chaldrons  of  coal,  in  the  said  prom- 
issory" note  specified,  w^lien  he,  the  said  defendant,  should  be  there- 
unto afterwards  requested. 

The  Common  Counts  then  followed,  and  a  breach  alleging  that 
I  the  defendant,  not  regarding  his  said  several  promises  and  under- 
1  takings,  has  not  as  yet  delivered  the  said  thirty  chaldrons  of  coal, 
k  or  any  part  of  the  same,  or  paid  the  several  sums  of  money,  or  any 
B     part  of  the  same,  to  the  plaintiff",  (though  often  requested  so  to  do) ; 


28  CASES   IN  THE  SUPREME  COURT. 


Rideout  r.  Stevens. 


but  to  deliver  or  pay  the  same  has  wholly  neglected  and  refused,  &c. 

The  defendant  pleaded  the  general  issue. 

It  appeared  at  the  trial  that  the  plaintiff  had  sold  a  horse  and 
sleigh  to  the  defendant,  who  agreed  to  pay  for  them  in  coal,  and 
gave  the  plaintiff  the  following  writing : 

Newcastle,  28tli  February,  1864. 

"For  value  received,  I  promise  to  deliver  Wallace  Vanbuakirk  thirty  chaldrons  of 
"good  coal  on  demand,  fourteen  barrels  and  one  bushel  to  be  considered  a  chaldron." 

"SAMUEL  GREEN." 

There  was  no  evidence  of  any  demand  upon  the  defendant  or  any 
refusal  by  him  to  deliver  the  coal,  (an  essential  ingredient  to  the 
maintenance  of  the  action),  with  the  exception  of  his  refusal  to 
allow  the  plaintiff  to  load  it  on  board  a  woodboat,  which  the  defend- 
ant then  claimed  the  right  to;  but  he  expressly  offered  at  the  time 
to  measure  out  the  coal  to  the  plaintiff,  who  refused  to  take  it, 
unleas  he  was  also  allowed  to  put  it  on  board  the  boat.  This  he 
had  no  right  to  require  by  the  contract.  There  was,  therefore,  no 
breach  by  the  defendant,  and  the  plaintiff  should  have  been  non- 
suited. In  this  view  of  the  case  it  is  not  necessary  to  consider  the 
effect  of  that  Section  of  the  Rev.  Stat.  (1  Rev.  Stat.,  c.  IIG)  under 
which  the  action  is  brought,  the  meaning  of  which  is  by  no  means 
clear. 

Rule  absolute  for  nonsuit. 


Rideout  v.  Stevens. 

February  19th. 

The  Rev.  Stat.,  c.  137,  §  43,  depriving  a  plaintiff  of  costs  where  he  does  not  recover 
more  than  £5,  only  applies  to  cases  in  which  Justices  of  the  Peace  have  jurisdiction ; 
therefore,  in  an  action  for  non-performance  of  a  contract  to  deliver  goods,  the  plain- 
tiff is  entitled  to  costs  without  a  Judge's  order,  though  ho  recovers  less  than  that 
amount. 

This  was  a  summary  action  of  assumpsit  for  non-performance  of 
a  contract  to  deliver  goods,  tried  before  Weldon,  J.,  at  the  last 
York  Sittings,  in  which  the  jury  found  a  verdict  for  the  plaintiff 
for  87.25. 

The  Clerk  taxed  summary  costs  on  the  suit. 

J.  L.  Marsh,  on  the  first  day  in  this  term,  applied  to  review  the 
taxation  of  costs,  contending  that  under  1  Rev.  Stat.,  p.  369,  §  43, 
the  Clerk  had  no  right  to  tax  costs  without  a  Judge's  oixler. 
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(7.  H.  B.  FisJter,  contra,  contended  that  the  43rd  Sect,  of  the  Act 
only  referred  to  actions  that  might  have  been  brought  before  a 
Justice  of  the  Peace,  and  that  a  Judge^s  certificate  was  not  necessary. 

Cur,  adv.  wit 

WiLMOT,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  summary  action  on  a  special  agreement,  in  which  a 
verdict  was  given  for  plaintiff  for  $7.25,  and  full  costs  were  taxed 
by  the  clerk.  Application  was  made  for  a  review  of  the  taxation 
on  the  ground  that  the  clerk  had  no  authority  to  tax  costs  without 
a  Judge's  order,  and  1  Rev.  Stat.,  c  137,  §  43,  was  cited  in  support 
of  the  application.  The  Section  is  as  follows:  "If  any  action  be 
brought  in  any  other  than  the  Justice's  Court,  and  the  plaintiff  do 
not  recover  more  than  five  pounds,  he  shall  not  have  costs,  unless 
the  Judge  who  tried  the  cause,  or  the  Court,  order  that  he  shall, 
upon  the  ground  of  the  demand  having  been  reduced  by  set  off, 
"  or  other  reasonable  cause."  The  former  Justice's  Act,  4  Wm.  4,  c 
45,  §  77,  enacted  "  that  in  any  action  or  suit  brought  in  any  other 
"  Court  than  the  said  Justice's  Court  for  any  debt,  if  the  plaintiff 
"  do  not  recover  more  than  five  pounds,  he  shall  not  be  entitled  to 
•*  any  costs  whatever  unless  he  obtain  an  order  of  the  Court,  or  of 
"  the  Judge  before  whom  the  cause  was  tried,  for  entering  up  judg- 
"ment  for  costs,  upon  the  ground  of  the  demand  ha\dng  been 
"  reduced  by  set  off,  or  upon  reasonable  caase  shewn  to  such  Court 
"  or  Judge  for  bringing  the  action  in  such  other  Court." 

The  words  "  for  any  debt "  in  this  Act  have  been  left  out  of  the 
Rev.  Stat.;  but  we  think  the  Section  relied  on  should  be  read  and 
construed  with  the  whole  Act,  and  that  it  would  thus  i-ead:  "If  any 
action  authorized  to  be  brought  by  and  under  this  Act,  be  brought 
in  any  other  than  the  Justice's  Court,"  &c.  Now,  as  the  plaintiff 
could  not  have  brought  his  action  on  the  special  agreement  in  a 
Magistrate's  Court,  he  was  entitled  to  bring  his  action  in  this  Court; 
the  Clerk,  therefore,  was  justified  in  taxing  the  costs,  and  the  motion 
must  be  dismissed. 

Rule  accordingly. 

Rankine  v,  Letson. 

February  llHh. 

Tlie  venae  in  s  caiue  was  laid  in  Northumberland,  but  the  presiding  Judge  at  the 
Circuit  being  connected  with  the  plaintiff,  declined  to  try  it.  The  plaiutiff  then 
applied  to  change  the  venue  to  Kent,  and  obtained  an  order  to  do  bo,  with  leave 
retervofl  to  the  defendant  to  apply  to  bring  it  back  to  Northumberland.  Defendant 
then  obtained  an  order  on  the  common  affidavit  to  restore  the  venue  to  Northum> 
berland.  Held,  tiiat  as  this  was  the  first  opportunity  defendant  had  of  applying 
to  change  the  venue,  the  order  was  properly  made. 


30  CASES  IN  TJIE  SUPREME  COURT. 


Haukinc  v.  Letson. 


This  cause  was  entered  for  trial  at  the  last  Northumberland 
Circuit,  but  the  Chief  Justice  declined  to  tiy  it  in  consequence  of 
his  being  connected  with  one  of  the  plaintiffs.  The  plaintiffs  sul)- 
sequcritly  applied  to  Mr.  Justice  Ai.len,  on  affidavit  of  these  facts, 
to  change  the  venue  from  Northumberland  to  Kent;  and  His  Honor, 
after  hearing  the  attorneys,  made  an  order  "that  the  plaintifTs  be  at 
"  liberty  to  amend  their  declaration  in  this  cause  by  changing  the 
•'  venue  from  the  County  of  Northumberland  to  the  County  of  Kent, 
"  the  defendant  having  leave  to  apply,  if  he  thinks  proper,  to  bring 
"  back  the  venue  to  Northumberland." 

Subsequently  to  this,  the  defendant  applied  on  the  common  affi- 
davit to  change  the  venue,  when  His  Honor  made  the  common  order 
for  bringing  tlie  venue  back  to  Northumberland. 

Fi'(!8cr\  on  a  former  day,  moved  to  rescind  the  last-mentioned 
order  on  the  ground  that  after  the  venue  was  changed  to  Kent,  as 
there  was  no  leave  given  to  plead  (h^  novo,  the  cause  was  at  issue; 
and  there  was  nothing  to  take  the  application  out  of  the  ordinaiy 
rule,  that,  after  issue  joined,  an  application  to  change  the  venue 
could  only  be  made  on  special  grounds. 

Stnifony  contra,  contended  that  the  plaintiff,  liaving  taken  the 
first  order  with  the  right  reserved  to  the  defendant,  had  no  cause  to 
complain. 

Car.  adv.  vidt. 

WiLMOT,  J.,  now  delivered  the  judgment  of  the  Court. 

Tliis  was  a  motion  to  set  aside  a  common  order  for  chanr^dnc:  the 
venue  from  Kent  to  Northumberland.  The  venue  was  originally 
laid  in  the  last-mentioned  Countv,  where  the  cause  Avas  entered  for 
trial,  but  the  Chief  Justice  refused  to  trj"  it  in  consequence  of  hi.^ 
being  a  connexion  of  one  of  the  plaintiffs.  On  a  special  application 
before  Mr.  Jastice  Allen,  made  by  tlie  plaintiffs,  the  declaration  was 
amended  by  changing  the  venue  to  Kent,  with  leave  to  the  defend- 
ant to  apply  to  have  it  brouglit  back  to  Northumberland.  The 
defendant  applied  to  have  the  change  made,  and  on  the  common 
affidavit  the  common  order  for  change  was  given.  We  think  the 
order  must  stand.  The  plaintiffs  took  out  the  order  vrith  full  notice 
that  the  venue  might  be  brought  back  to  Northumberland,  and  they 
cannot  be  damnified  thereby,  for  the  venue  now  stands  preciselj' 
where  they  fii'st  laid  it,  and  it  is  the  first  opportunity  t!ie  defendant 
has  had  to  have  the  venue  changed. 

Motion  dismissed,  (a) 

(a)  RiTcniE,  C.  J.,  took  no  part  in  the  case. 
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Ex  Parte  Travis. 

February  10  th. 

To  entitle  a  Student  at  Law  to  the  benefit  of  the  reduction  of  the  term  of  study 
allowed  to  graduates  by  the  Act  2G  Vict.,  c.  23,  he  must  be  a  gratluate  at  the  time 
of  commencing  his  study. 

This  was  an  application  for  a  rule  calling  on  the  Banistei-s' 
Society  to  show  cause,  why  a  mandamus  should  not  issue  to  compel 
them  to  examine  Mr.  Jeremiah  Ti*avis,  a  Student  at  Law,  with  a 
view  to  his  being  admitted  an  attorney.  It  appeared  that  Mr. 
Travis  entered  the  oiiice  of  C.  Duff,  Esq.,  a  hamster  of  this 
Court,  in  Febiniary,  18G4,  he  not  being  at  that  time  a  graduate  of 
any  University.  He  continued  in  the  office  until  April,  18G5,  when, 
with  the  pennission  of  Mr.  Duff,  he  entered  Harvard  Univei'sity  and 
attended  the  law  classes  there  until  July,  18G6,  where  he  gi-aduated 
and  received  the  degree  of  L.  L.  B.  He  then  returned  to  Mr.  Dufi*  s 
office  and  continued  his  studies  until  the  present  tei-m. 

A.  L.  Pahiier,  Q.  C,  for  the  motion.  This  application  is  made 
under  the  Act  2G  Vict.,  c.  2.*),  which  enacts  "that  tnc  tcnn  of  study 
for  a  Student  at  Law  be  four  yeai-s;  and  where  the  student  is  a 
graduate  of  any  legally  authorized  University,  or  College,  the  term 
be  reduced  to  three  years."  The  Act  follows  the  words  of  the  Rule 
of  Court  of  Hilary  Term,  4  Geo.  4,  (Allen's  Rules,  p.  11,)  under 
which  graduates  who  did  not  become  such  until  after  they  entered 
as  students,  were  admitted.  [Ritchie,  C.  J.:  That  was  in  cases 
where  they  had  actually  finished  their  studies  at  the  College  before 
entering  upon  the  study  of  the  law,  but  had  certain  nominal  terms 
to  keep  before  they  were  entitled  to  a  degree.]  In  England,  stu- 
dents were  allowed  to  keep  their  term  at  the  University  and  the 
Inns  of  Court  concurrently.  Lord  Erskine  took  a  degree  after  he 
commenced  to  study  law.  The  fair  construction  of  the  Statute  is^ 
that  if  the  student  is  a  graduate  when  he  comes  to  be  admitted,  he 
is  entitled  to  the  benefit  which  the  Act  gives  to  gi'aduatcs. 

Z>.  S.  Kerr,  Q.  C,  contra.  This  Act  must  be  construed  by  the 
same  rules  as  other  Acts.  The  Common  Law  maxim — ''Cessante 
mtione  legis,  cesaat  ipsa  lex** — applies  here.  The  reason  of  the  Act 
was  to  encourage  students  to  pui-sue  a  libeml  course  of  education  at 
College,  before  entering  as  students,  and  so  to  render  them  more  tit 
to  pursue  their  studies  to  advantage.  That  which  is  clearly  implied 
by  Statute  is  not  made  stronger  by  being  expi-essed.  The  case  of 
Lord  Erskine  has  no  bearing  on  the  present  one,  for  the  English  regu- 
lations in  reference  to  students  are  entirely  different  from  our  own. 

Cur,  adv.  vult. 
Ritchie,  C.  J.,  "xow  delivered  the  judgment  of  the  Court. 
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We  have  heard  nothing  to  lead  us  to  think  that  the  construction 
we  placed  on  the  Act — 2G  Vict.,  c.  23 — in  the  case  of  Mr.  Jack,  is 
incorrect.  We  adhere  to  the  opinion  then  expresse<l,  that  no  student 
can  claim  to  have  his  time  of  study  reduced,  unless  during  the 
whole  time  of  his  study  he  was  a  graduate  of  some  legally  author- 
ized University  or  College.  This  Mr.  Travis  does  not  claim  to  have 
been,  and  therefore  his  application  for  admission  is  premature. 

Mandamus  refused,  (a) 

(a)  By  the  Act — G  and  7  Vict.,  c.  73,  §  5 — which  makes  a  person  who  has  taken 
the  degree  of  Bachelor  of  Arts  or  of  Bachelor  of  I^ws  in  one  of  tlie  Univeraitiea, 
after  a  service  under  articles  for  three  years,  capable  of  bein^  admitted  as  an  attorney, 
he  must  have  taken  such  degree  before  the  date  of  his  articles.  Ex  parte  Bradford, 
6  Jur.,  N.  S.,  64S. 


The  Queen  v,  Simpson. 

February  19th. 

An  order  of  affiliation  may  be  quasheil  in  part  and  confirmed  as  to  the  rest,  if  the 
defective  part  can  be  separated  from  the  other. 

The  General  Sessions  of  Queen  s  County  had  made  an  order  of 
affiliation  adjudging  the  defendant  to  be  the  putative  father  of  a 
bastard  child,  of  which  one  Mai-tha  Appleby  had  been  delivered ; 
and  ordered  him  to  pay  £5  for  the  lying-in  expenses  of  the  mother, 
and  the  further  sum  oi  £5  2s.  Gd.  for  the  expenses  of  his  apprehen- 
sion and  conviction,  and  the  sum  of  3s.  6d.  per  week  for  the  future 
support  of  the  child. 

The  mother  was  a  resident  in  Queen's  County,  but  for  a  shoi-t 
time  before,  and  at  the  bii*th  of  the  child,  she  was  living  in  the 
County  of  York.  She  returned  to  Queen's  County  a  few  days  after 
the  birth  of  the  Child,  and  made  application  for  suppoit  to  the 
overseei's  of  the  Poor  of  Gagetown,  at  whose  instance  the  proceed- 
ings were  taken  against  the  defendant;  but  they  had  not  paid  or 
become  liable  for  any  paii  of  the  lying-in  expenses. 

The  order  of  Sessions  having  been  brought  up  by  eertioiari.  and 
a  rule  nisi  obtained  to  quash  it  on  that  gi'ound. 

Xeedluiin  showed  cause  on  a  fonner  day  in  this  tcnn,  and  con- 
tended that  the  order  was  good  as  to  the  expenses  of  npi^'ohtjndinLr 
and  the  future  suppoit;  as  the  child  became  charg(\al»le  to  any 
Parish  where  application  was  made  for  its  support.  That  an  order 
was  not  like  a  conviction,  but  might  be  good  in  part. 
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JT.  B,  Rainsfordy  contra,  contended  that  the  child  was  chargeable 
where  it  was  bom.  At  all  events,  it  was  not  chargeable  to  the  rarish 
of  Gagetown  till  the  overseers  of  that  Parish  had  paid  something 
for  its  support.  If  the  order  was  bad  in  part,  it  could  not  stand. 
[Allen,  J.:  There  is  a  distinction  between  orders  and  convictions. 
What  is  the  objection  to  that  part  of  the  order  which  requires  the 
defendant  to  pay  the  expenses  of  his  apprehension,  and  for  the  future 
support  of  the  child  ?] 

Ciir  adv,  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  only  question  in  this  case  is  vrhether  an  order  of  affiliation 
made  under  the  revised  Statutes,  cap.  57,  can  be  sustained  in  pait. 
It  is  clear  that  the  Sessions  had  no  right  to  require  the  defendant  to 
pay  for  the  lying-in  expenses,  which  were  not  a  charge  upon  the 
overseers  of  Gagetown ;  but  with  regard  to  the  other  sums,  there  can 
be  no  objection,  the  Sessions  having  adjudged  the  defendant  to  be 
the  father  of  the  child. 

If  an  order  be  defective  in  one  part,  it  may  be  quashed  as  to  that 
and  confirmed  as  to  the  rest,  if  the  different  parts  may  be  separated, 
as  they  can  in  this  case.  Rex.  v.  Sweet  (9  East  25,)  Rex.  v,  Maulder 
(8  b.  &  C.  78,)  Rex.  v.  St  Nicholas  (3  A.  &  E.  79). 

This  order  must  therefore  be  quashed  as  to  the  £5  for  the  lying-in 
expenses,  and  affirmed  as  to  the  remainder. 

Rule  accordinriv. 


The  Queen  v,  Hammond,  and  another. 

February  19th. 

One  of  the  conditions  of  a  Bond  given  to  the  Crown  by  a  Deputy  Postmaster,  required 
him  to  give  three  months  notice  to  the  Postmxistcr  General  of  his  intention  to  resign 
hia  office,  and  to  pay  all  siuna  of  money  chargeable  against  him  as  Postmaster.  At 
the  time  of  his  resignation,  a  Postmaster  was  a  defaulter,  and  tiled  insolvent,  about 
twenty-one  months  after.  No  procec<linfjp  were  taken  against  him  to  enforce  pay- 
ment, thoueh  he  was  applied  to  several  times,  and  promised  payment,  and  no  notice 
of  his  iudeDtednesB  was  given  to  liis  sureties  till  after  his  death.  Held,  that  his 
sureties  were  not  entitled  to  be  relieved  from  the  Bond  under  the  33  Hen.  8, 
c.  39,  §  79. 

In  Easter  Term,  1805,  G.  Botsf(n\l  obtained  a  mle  nisi  for  the 
Attorney  Greneral  to  show  cause  why  certain  proceedings  taken 
against  the  defendants,  as  sureties  on  a  bond  executed  by  them  with 
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the  Deputy  Postmaster  at  Gmncl  falls,  should  not  be  stayed,  and 
the  defendants  relieved  under  the  Act  33  Hen.  (S,  c.  39,  §  70.  The 
grounds  of  the  application  were  set  forth  in  an  affidavit  made  by 
them,  which  stated  that  on  the  20th  May,  1857;  they  became  bound 
in  a  bond  to  the  Queen  as  sureties  for  D.  B.  Raymond  as  Deputy 
Postmaster  at  Grand  Falls.  That  on  the  31st  January,  1801,  Ray- 
mond resigned  the  said  office,  and  died  insolvent  on  the  22nd  Novem- 
ber, 1802.  That  on  the  27th  March,  1803,  the  sureties  were  notified 
by  the  Post  Office  Department  that  Raymond  was  indebted  to  it  in 
the  sum  of  800.00  for  the  quarter  ending  31st  January,  1801,  and 
requiring  them  to  pay  the  same,  this  being  the  first  intimation  they 
had  of  Raymcmds  indebtedness.  In  May,  1803,  they  received  a 
further  notification  from  the  department  to  the  same  effect.  On 
applying  to  the  Postmaster  General  to  know  why  they  had  not  been 
notified  of  the  indebtedness  of  Raymond  in  his  lifetime,  they  were 
told  by  him  that  Raymond  had  pi-omised  from  time  to  time  to  pay 
the  Imlance,  and  he  always  expected  he  would  ha,ve  done  so :  that 
after  Raymond  i*esigned  the  office,  he  was  elected  a  member  of  the 
House  of  Assembly,  and  they  verily  believed  that  if  they  had  been 
notified  of  his  indebtedness  during  his  lifetime,  they  could  have 
compelled  him  to  pay  the  amount,  or  secured  themselves,  as  he  had, 
at  the  time  of  his  resignation,  sufficient  property.  Proceedings  by 
f^cire  facials  were  afterwards  taken  against  them  on  the  bond,  to 
which  they  pleaded,  and  their  plea  being  demurred  to,  judgment 
was  given  against  them  on  the  demurrer.  One  of  the  provisions  of 
the  bond  required  Raymond,  in  case  of  his  resigning  the  office  of 
Deputy  Postmaster,  to  give  three  month's  notice  to  the  department 
of  his  intention  to  resign,  and  at  the  time  of  his  resignation,  to  pay 
"  to  the  Postmaster  General,  his  successor  or  successoi-s,  or  the  prin- 
"  cipal  superintending  officer  of  the  Post  Office  Department  of  the 
*'  Province  for  the  time  being,  all  such  sum,  or  sums  of  money,  as 
"may  have  been  chargeable  against  the  said  D.  B.  Raymond  by 
"  reason  of  his  said  office." 

WatterSy  Q.  C,  shewed  cause  in  Michaelmas  Term  last. 

G.  Botsford,  in  reply  cited  Reg.  i\  Appleby  (Berton's  Rep.,  307), 
West  on  Extents  (201),  Sir  Tliomas  Cecil's  case  (7  Rep.,  10),  Trollop's 
Lane,  (51),  contending  that  as  the  application  was  to  the  equitable 
jurisdiction  of  the  Court,  under  the  terms  of  the  Act  33  Hen.  8,  the 
parties  were  entitled  to  relief  on  account  of  the  neglect  of  the  Post- 
master General  to  enforce  payment  of  the  deficiency  in  Raymond's 
lifetime.  The  intention  of  the  provision  in  the  bond,  requiring  pay- 
ment of  all  balances  due  the  department  on  resignation  of  the  office, 
was  expressly  to  relievo  the  sureties,  if  the  Postmaster  General 
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accepted  the  resignation,  without  enforcing  payment  of  the  balances 
du^  by  Raymond.  The  Postmaster  General  had  a  right  at  any  time 
to  dismiss  his  subordinate  for  misconduct  and  hold  his  surety  liable 
for  any  deficiency ;  but  if  he  accepted  the  resignation  of  a  defaulter, 
and  took  no  proceedings  against  him,  he  misled  the  sureties ;  and  in 
this  case  the  delay  had  prevented  the  sureties  from  securing  them- 
selves. This  clause  was  inserted  in  the  bond  for  the  benefit  of  the 
surety  and  not  of  the  Crown. 

Car.  adv.  vidt 

WiLMOT,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  for  relief  from  a  bond  executed  by  the 
defendants  as  sureties  for  one  D.  B.  Raymond  as  Deputy  Postmaster 
at  Grand  Falls.  We  have  carefully  examined  the  affidavits  upon 
which  the  application  is  made,  and  we  have  failed  to  see  any  such 
equities  disclosed  as  will  justify  us  in  relieving  the  defendants  from 
their  liability.  The  neglect  of  the  Postmaster  General  in  enforcing 
the  claim  against  Raymond  for  the  balance  in  his  hands, — which  is 
really  the  only  equity  relied  on  by  the  defendants — fli  not  of  itself 
sufficient  to  entitle  them  to  the  relief  sought  for.  Raymond  resigned 
the  office  on  the  31st  January,  1861,  and  died  insolvent  in  Novem- 
ber, 1862;  and  during  that  time  promised  the  Postmaster  General 
to  pay,  and  the  Postmaster  General  was  expecting  the  amount  to  be . 
so  paid  by  him,  and  for  this  reason  only  did  not  press  the  sureties. 

In  Heath  v.  Key  (1  Y.  &  Jcr.  434)  it  was  resolved  that  "a  Court 
of  Equity  will  not  relieve  a  surety  by  bond,  upon  the  ground  of  the 
creditor  having  given  time  to  the  principal  debtor,  unless  there  has 
been  an  express  and  positive  contract  between  them  for  that  pur- 
pose."    No  such  contract  appears,  or  can  be  presumed  in  this  case. 

In  Madden  v.  McMullin  (13  Jr.  Com.  L.  Rep.  305)  it  was  held  that 
mere  negligence,  even  if  gross,  on  the  pai-t  of  the  creditor,  unaccom- 
panied by  positive  acts  of  concurrence  in  the  defalcation  of  a  debtor, 
will  not  discharge  the  surety  and  Is  no  ground  of  equitable  defence. 

In  Bell  V,  Banks  (3  Scott  N.  R.  497,  S.  C.  5  Jur.  486)  it  is  decided 

that  giving  time  to  the  principal  means,  giving  such  time  without 

the  knowledge  and  consent  of  the  surety,  as  prevents  the  creditor 

from  resorting  to  the  principal  on  the  day  appointed,  and  thus  puts 

the  surety,  who  expects  that  this  resort  will  be  made  in  the  first 

instance,  in  a  worse  situation  than  he  was  before.     But  an  arrange- 

i        ment  between  the  creditor  and  principal,  of  such  a  nature  as  may 

L       induce  the  creditor  to  give  time,  but  does  not  by  its  tenns  lead  him 

L      to  do  so,  is  not  such  giving  time  as  renders  the  sureties'  situation 

K     worse  than  it  was  before.     A  mere  voluntary  abstaining  to  proceed 

L 
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to  judgment  is  not  giving  time.  With  these  cases,  as  applied  to  the 
facts  disclosed  by  the  defendants'  affidavits,  we  are  of  opinion  they 
are  not  entitled  to  relief,  and  the  iiile  will  be  discharged 

Rule  discharged,  (a) 

{(t.)     Allun,  J.,  hiiving  been  counsel  iu  this  cause,  took  no  part  in  the  judgment. 


The  Queen  v.  Cregan. 


Febrcary  10  til. 


• 


On  an  indictment  for  murder,  the  jury  found  the  prisoner  guilty  of  an  assault  only, 
and  that  such  apsault  di<l  not  conduce  to  the  deatn  of  the  deceased.  Held,  tliat  the 
prisoner,  I'.nder  Mich  finding,  could  not  be  convicted  of  the  assault  under  the  Rev. 
Stat.,  c.  149,  §  20. 

The  prisoner  was  tried  before  Allen,  J.,  at  the  St.  John  Circuit  in 
Aiif^iist  last,  on  an  indictment  charging,  that  on  the  25th  May  last, 
he  feloniou.sly  did  nipcke  an  assault  upon  William  Francis  Humbei-t, 
an<l  liim  the  said  W.  F.  H.,  then  and  there,  feloniously,  tc,  did  kill 
and  murder. 

It  was  proved  that  Humbert,  the  piisoner,  and  seveml  other  per- 
;T.ons,  were  standing  in  tlie  street  in  St.  John,  on  the  night  of  the 
'2oth  May — the  prisoner  and  deceased  facing  each  other  and  al^out 
four  feet  apart — talking,  but  not  appearing  to  be  quarrelling.  The 
prisoner  struck  the  deceased  v/ho  lell  immediately  into  the  gutter 
with  his  head  outside  the  curb  stone.  He  did  not  fall  backwards 
at  full  length,  but  .-oemed  to  settle  down  on  his  haunches  and  then 
fall  over.  It  did  not  ai)pcar  that  the  prisoner  had  anything  iu  his 
hand  when  he  stnick  tlie  blov/,  which  the  witnesses  thought  was  given 
with  the  fist.  It  was  found  that  the  deceased's  skull  was  fmctured 
near  the  occipital  bone,  the  fracture  extending  down  to  the  base  of 
the  skull.  The  sun^oons  who  examined  the  wound  stated  that  such 
an  injury  could  nijt  he  leecived  from  a  fall  caused  from  a  blow  from 
the  tlst;  that  it  Liight  lie  caused  by  a  blow  given  with  a  heavy  blimt 
instrument  by  a  person  standing  behind  the  deceased,  but  not  by 
a  peri:on  standing  in  front,  or  by  the  side  of  deceased,  and  that  a 
blow  given  by  an  iron  bolt,  produced  at  the  trial,  might  cause  such 
a  wound. 

The  iron  bolt  (about  a  foot  long)  was  found  by  a  policeman  on 
the  31st  May,  in  the  sewer  or  drain  at  the  comer  of  the  street, 
about  live  feet  from  where  the  deceased  fell,  and  about  three  feet 
below  the  surface  of  the  ground.     The  iron  bars  of  the  drain  were 
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far  enough  apart  to  allow  the  bolt  to  pass  through.  The  prisoner's 
counsel  objected  to  the  evidence  respecting  the  bolt,  because  it  had 
not  been  found  at  the  time  of  the  assault,  and  it  was  received  sub- 
ject to  his  objection. 

The  learned  judge  directed  the  jury  that  if  the  blow  was  given 
in  consequence  of  insulting  language  used  by  the  deceased  to  the 
prisoner,  and  death  ensued  from  the  blow,  it  would  reduce  the  kill- 
ing from  murder  to  manslaughter,  because  a  blow  given  with  the 
fist  would  not  be  likely  to  produce  serious  injury,  and  would  not 
indicate  any  malicious  intention;  but  if  the  blow  was  given  with 
the  iron  bolt,  or  a  stone,  or  any  weapon  which  would  probably  pro- 
duce serious  injury,  the  killing  would  be  murder.  That  if  the 
prisoner  struck  deceased  with  his  fist,  but  the  death  was  not  caused 
directly  or  indirectly  by  that  blow,  the  prisoner  might  be  found 
guilty  of  an  assault  under  the  Statute  (1  Kev.  Stat.,  c.  149.) 

The  jury  found  the  prisoner  guilty  of  an  assault  only,  and  that 
such  assault  did  not  conduce  to  the  death  of  the  deceased.  The 
question  was  resei'\''ed  under  the  Rev.  Stat.,  c.  159,  whether  the 
prisoner  could  be  convicted  of  a  common  assault  on  this  indictment. 

In  Michaelmas  Term  last  S.  R,  Tluynisayi,  Q.  C,  moved  to  arrest 
the  judgment,  and  contended  that  the  prisoner  could  not  be  con- 
victed of  an  assault  on  this  indictment;  that  the  assault  contem- 
plated by  the  1  Rev.  Stat.,  c.  149,  §  20,  must  be  part  of  the  act  for 
which  the  prisoner  was  prosecuted,  and  conduce  to  the  death  of  the 
deceased,  and  not  an  independent  and  distinct  assault.  If  the 
prisoner  was  indicted  again  for  this  assault  he  could  not  plead 
ftufrefois  cmivict  Reg.  v.  Phelps  (1  C.  &  Mar.  180),  Reg.  v.  Bird 
(2  Eng.  L.  &  Eq.  448;  15  Jur.  193),  Reg.  v.  Guttridge  (9  C.  &  P. 
471),  Reg.  V.  St.  George  (9  C.  and  P.  483).  The  evidence  of  finding 
the  bolt  was  improperly  admitted. 

WatterSy  Q.  C.  contra,  contended  that  if  the  blow  given  by  the 
piisoner  was  paii,  of  the  transaction  which  conduced  to  the  death, 
the  conviction  was  right  under  the  Rev.  Stat.,  c.  149,  §  20,  which 
was  substantially  the  same  as  the  English  Statute  1  Vict.,  c.  85,  §  11: 
"\\Tioever,  on  a  trial  foi-  murder  or  manslaughter,  or  any  other 
"  felonv  which  shall  include  an  assault,  shall  be  convicted  of  an 
"assault  only,  shall  be  imprisoned,"  fcc.     The  evidence  respecting 

5       the  bolt  was  properly  admitted;  though  its  effect  was  weakened  by 

I       the  length  of  time  that  had  elapsed. 

L  Cur.  (uiv.  xndt 

H.       Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  C^ourt. 
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The  jury  found  the  prisoner  guilty  of  a  common  assault,  and  at 
the  same  time  found  that  such  assault  did  not  conduce  to  the  death 
of  the  deceased.  Under  these  circumstances,  we  think  the  convic- 
tion cannot  be  sustained  on  this  indictment. 

Judgment  aiTcsted. 


Outhouse  v.  Hickman  and  others. 
(Equity  Ai^penL) 

Strnhle. — That  the  Court  of  Ecjuity  has  power  to  suj^ervise  the  proceedings  of  Trus- 
tees of  absconding  debtors  appointed  under  the  1  He  v.  Stat.,  c.  1*25,  and  to  open 
and  examine  accounts  adjusted  by  them  ;  but  it  will  not  interfere  where  there  is 
no  fraud,  and  the  proceedings  of  the  Trustees  have  been  regular,  and  no  si>ecial 
ground  is  stated. 

This  was  a  special  case  stated  to  detenu ine  the  right  of  the  plain- 
tiff to  an  injunction  granted  by  Wilmot  J.,  to  restrain  the  defendant** 
who  were  Trustees  of  an  absent  debtoi*,  under  1  Rev.  Stat.,  c.  125, 
from  selling  the  propeity  of  tlie  debtor.  The  facts  were  stated  in 
the  special  case  as  follow: — 

Proceedings  were  taken  against  the  plaintiff  as  an  absent  de])tor, 
under  the  Rev.  Stat.,  cap.  125,  and  notice  of  the  wan-ant  to  attach 
the  debtor's  property  was  published  on  the  1st  July,  1SG3.  The 
defendants  were  appointed  trustees  on  the  0th  Noveml^er,  18()3 ; 
they  were  duly  sworn,  and  their  appointment  published  in  the  Ro\j(f^ 
Gazette  on  the  18th  Novembor,  and  re'dstei-ed  in  the  Countv  of 
Westmorland  on  tlie  11th  December,  18G3. 

The  plaintiff",  who  was  a  mariner,  first  heard  of  the  proceedings  in 
the  Mediterranean  in  October,  and  returned  to  this  Province  13th 
December,  1803,  as  soon  as  he  could  get  here.  After  his  return,  in 
December,  18G3,  he  gave  the  tiusteer>  notice  inter  (did,  that  he  dis- 
puted the  account  of  the  creditor,  Timothy  Outhouse,  at  whose 
intance  the  proceedings  w^ere  taken,  and  that  Timothy  Outhouse  had 
no  claim  against  the  plaintiff',  and  requested  the  tnistees  before 
allowing  the  account  or  taking  other  proceedings,  to  call  a  meeting 
and  have  the  matter  thoroughly  investigated — concluding  in  these 
words — "  If  there  are  any  other  claims  in  your  hands  which  are  just 
"  and  right  and  for  which  I  may  be  liable,  I  am  willing  and  prepared 
"  to  pay  without  having  my  property  sold,  or  further  proceedings." 
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On  the  29th  and  30th  January,  18G4,  the  trustees  investigated 
the  claim,  when  counsel  attended  and  witnesses  were  sworn  and 
examined.  On  the  20th  February  the  trustees  gave  notice  to  the 
parties  that  they  had  decided  that  £92  3s.  2d.  was  due  Timothy 
Outhouse.  After  this  notice  the  plaintiff  reque,sted  the  trustees  and 
Timothy  OuthoiLse  to  refer  the  claim  to  arbitration,  which  they 
declined  to  do.  The  plaintiff  then  appealed  to  the  late  Chief  Justice 
Parker,  who  on  summons  and  cause  shown,  decided  that  he  had  no 
authority  to  interfere.  In  Trinity  term,  18G4,  the  plaintiff  applied 
to  the  Supreme  Court  for  a  certiorari  to  bring  up  the  proceedings 
had  before  the  trustees  on  such  investiiration,  which  was  refused  on 
the  ground  that  the  Court  had  no  juriscliction. 

Other  claims  against  the  plaintiff,  besides  that  of  Timotijy  Out- 
hoiLse,  were  filed  with  the  trustees.  The  trustees  advertised  the 
plaintiffs  land  for  sale  on  11th  July,  1864.  On  the  Gth  July,  18G4, 
a  bill  was  filed,  and  an  injimction  granted  ex  j^arfe  by  Mr.  Justice 
WiLMOT  to  restrain  the  trustees  from  selling  the  land.  It  is  admitted 
that  the  trustees  had  not  been  guilty  of  fraud  in  the  allowance  of 
Timothy  Outhouse's  claim. 

The  questions  for  the  opinion  of  the  Coui-t  were — 


1.  Whether  the  Court  had  jurisdiction  to  review  or  investigate 
the  allowance  by  the  trustees  of  the  claim  against  the  plaintiff  under 
the  facts  of  this  case. 

2.  "VlTiether  a  Judge  had  jurisdiction  or  right  to  grant  an  injunc- 
tion, under  the  above  state  of  facts. 

The  case  was  argued  in  Michaelmas  Term  last  by  ^.  J.  Smith,  Q.  C, 
for  the  trustees.  He  contended  that  the  Court  had  no  right  to  inter- 
fere unless  fraud  was  shown.  By  the  14tli  Sect,  of  the  Act,  the 
Eroperty  passed  to  the  triLstecs  on  their  appointment,  and  the  debtor 
ad  no  right  to  it  luiless  there  was  a  surplus  after  pa^nnent  of  his 
debts.  A  Court  of  Equity  could  not  override  the  law.  The  plaintiff 
having  agreed  to  abide  by  the  decision  of  the  trustees,  was  bound  by 
it,  and  was  estopped  from  applpng  to  the  Court. 

Hanington  contra  contended  that  the  Act  did  not  make  the 
decision  of  the  tnistees  final.  All  trustees  were  amenable  to  the 
Court  of  Equity ;  a  decision  of  the  Cfoinmissioners  appointed  under 
I  the  Act  59  George  III,  c.  31,  for  liquidating  the  claims  on  the  French 
I  Goverment,  was  held  to  be  exammable  in  a  Court  of  Equity,  even 
i^  after  an  appeal  to  the  Privy  Council.  Hill  i\  Reardon.  (1  Jacob  84; 
K    id.  2  Russ.  608). 
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Courts  of  Equity  had  exclusive  jurisdiction  over  all  trusts  (1  Atk. 
491),  Earl  of  Oxford  s  ca.se,  (3  WTiite  fc  Tudor  s,  L.  C.  154),  Barton  v. 
Tattersall,  (1  Riiss  &  My,  237).  The  jurisdiction  of  Courts  of  Equity 
could  only  be  taken  away  by  express  words ;  and  where  doubt  hung 
over  a  question  it  was  a  sufficient  ground  for  continuing  an  injunc- 
tion until  the  doubt  was  removed,  Maxwell  r.  Ward  (11  Price  17). 
The  plaintiff  was  not  estopped  by  the  award,  for  Courts  of  Ecjuity 
would  investigate  the  m* stakes  of  arbitratoi's.  Nichols  v.  Chalie, 
(14  Ves.  271).  Sheriff  r.  Coates,  (1  Russ  i:  My.  159).  Cupit  v.  Jack- 
son), 13  Price,  721— S.  C.  1— M^Clel.  495). 

Ciir,  adi\  vult. 

Ritchie,  C.  J.  now  delivered  the  judgment  of  the  Coui-t,  (after 
stating  the  facts  set  forth  in  the  special  case). 

This  special  case  docs  not  impuo^n  the  legality  or  regularity  of  the 
proceedings.  In  fact,  the  Statute  m  express  terms  makes  the  registry 
of  the  appointment  of  trustees  conclusive  evidence  in  all  Courts  of 
the  regularity  of  the  proceedings. 

The  trustees  arc  not  trustees  of  the  creditors  only,  but  are  trustees 
of  the  debtors  as  well ;  and  as  such,  the  property  and  rights  of  the 
debtor  are  vested  in  them,  and  they  are  by  express  terms  authorized 
to  adjust  the  accounts,  &c.,  not  only  of  the  creditoi^s  of  the  estate, 
but  of  the  debtors  to  the  estate.  This,  as  well  for  the  interest  of  the 
estate  in  protecting  all  its  funds,  as  for  the  absent  debtor  in  protect- 
ing his  interest  from  improper  claims.  The  investigation  of  the 
creditor's  claim  in  this  case  took  place  at  the  instance  of  the  debtor 
himself,  who,  with  the  creditor,  was  present  by  his  counsel.  Wit- 
nesses were  examined  under  oath  and  the  trustees  adjusted  the 
account  at  £92  3s.  2d.  The  special  case  sets  forth  no  objections  on 
behalf  of  the  debtor  as  to  the  mode  in  which  the  investigation  was 
conducted ;  alleges  no  mistake,  improper  conduct  or  error  of  any 
kind,  either  in  the  proceedings  or  the  conclusion  at  which  the  trus- 
tees arrived ;  nor  any  dispute  between  any  of  the  parties ;  nor  does 
it  even  set  forth  an}-  reasons  why  the  mattei's  should  have  been 
referred  to  arbitration,  but  the  contraiy;  as  the  presumption  cer- 
tainly is  that  the  account  was  fairly  and  properly  adjusted;  and 
expressly  relieves  the  trustees  from  any  imputation  of  fraud.  We 
by  no  means  wish  to  be  understoo<:l  as  deciding  that  in  no  possil^le 
case  that  may  arise,  will  this  -C^ourt  in  the  exercise  of  its  equitable 
jurisdiction  refuse  to  super\'ise  the  conduct  of  trustees  under  this 
Act,  or  interfere  with,  or  open  an  account  adjusted  by  them.  But 
we  do  say  that  when,  as  in  this  case,  the  trustees  have  acted  strictly 
in  pursuance  of  the  Statute,  and  no  special  ground  is  set  forth,  we 
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should  not  be  warranted  in  interfering  with  their  proceedings  by 
tying  up  their  hands,  and  preventing  them  from  closing  up  the  estate 
and  obtaining  their  discharge  in  accordance  with  the  tennis  of  the 
Act.     The  injunction  must  therefore  ba  dissolved. 

Order  accordingly. 


GENERAL  RULE. 

(New  Triak.) 


Ordered,  That  in  future  tho  notices  of  motions  for  new  trials,  or  to  set  aside  ver- 
diofs,  re<iuired  to  be  given  by  the  rules  of  Michaelmas  Tenn,  5  Wm.  4»  and  Michael- 
mas Term,  1  Victoria,  shall  state  particularly  the  grounds  of  the  intended  motion. 

For  example: — If  the  motion  is  to  be  made  on  tlie  grounds  of  misdirection,  or  im- 
proper  ailmission,  or  rejection  of  evidence,  the  notice  shall  set  forth  the  particular 
part  or  parts  of  the  Judge's  direction  ol)jected  to,  and  the  particular  Twrtion  or  por- 
tions of  e'ddence  alleged  to  have  been  improperly  admitted  or  rejected  ;  and  in  like 
manner  on  aU  other  grounds,  specifying  the  same  separately  and  distinctly,  and  as 
particularly  as  the  circumstances  of  the  case  will  admit  of,  and  the  party  EhaiJ,  on  the 
motion,  be  confined  to  the  grounds  so  S2)ecified. 


CASES 
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OF 


NEW  BRUNSWICK, 

IN    EASTER  TERM, 
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Shepherd  v,  Hallet. 

April  9th. 
A  cause  can  only  be  made  a  remanet  by  order  of  the  Judge  at  Nisi  Priiis, 

Where  the  plaintiff  countermanded  notice  of  trial  twice ;  first,  because  the  presiding 
Judge  was  incapable,  by  interest,  from  trying  the  cause;  and  secondly,  m  conse- 
quence of  the  aosence  of  his  counsel  from  the  country,  the  Court  dischanred  a  rule 
for  judgment,  as  in  case  of  a  nonsuit,  on  his  giving  a  })eremptory  undertaKing. 

NeedJuiTn  moved  for  judgment  as  in  case  of  a  nonsuit,  the  plain- 
tiff not  having  proceeded  to  trial  according  to  the  practice  of  the 
Court. 

G.  BoUford  opposed  the  motion. on  an  affidavit  of  the  plaintiff, 
stating  that  the  notice  of  trial  which  had  been  given  for  the  York 
Sittings  after  Trinity  term,  18G5,  was  countermanded,  because  he 
ascertained  that  the  Judge,  who  was  to  preside,  could  not  try  the 
cause;  that  at  the  time  of  the  next  sittings,  when  he  intended  to  try 
the  cause,  his  coimsel  was  absent  from  the  Province,  and  he  was 
therefore  obliged  again  to  countermand  the  notice  of  trial;  but  that 
he  fully  intended  to  proceed  to  trial.     He  contended  that  a  counter- 
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inpjKl  of  the  notice  of  trial  under  the  circumstances  was  equivalent 
to  the  caiLse  being  made  a  remav^f,  and  therefore  that  the  plain tifT 
ought  not  to  pay  costs. 

Kerdhani  contra. 

Per  Citrlavi,  In  order  to  make  a  caase  a  reman^t,  the  record 
should  be  filed  and  the  cause  be  ordered  b}'  the  Judge  to  stand  as  a 
renianet.  You  have  she\ATi  sufficient  ground  for  refusing  the  rule 
on  giving  a  peremptor}'  undertaking  on  the  usual  teniLS  of  payment 
of  costs. 

Rule  accordingly. 


Preston  v.  Simoxds. 

April  12th. 

The  declaration  in  an  action  for  excessive  distress,  alleged  that  the  plaintiff  held  land 
as  tc'iuuit  to  defendant  at  a  certain  rent ;  that  the  detcndant  wrongfully  seized  goods- 
on  the  premises  as  a  distress  for  arrears  of  rent  alleged  to  he  due,  viz: — $.311,  and 
sold  the  same  for  the  said  aUegeil  arrears,  whereas  a  small  ^^^  only  of  the  said 
alleged  rent,  viz : — 670,  was  in  arrear.  There  was  no  allegation  that  more  goods 
were  taken  or  sold  than  were  necessary  to  produce  the  rent  actually  due.  Held — 
that  the  declaration  disclosed  no  cause  of  action ;  that  some  rent  being  due,  the 
distress  itself  was  not  a  wrong,  and  that  the  mere  distraining  and  selling  on  a  claim 
of  liiore  than  was  due,  v/as  not  actionable. 

This  was  an  action  on  the  case  for  excessive  distress.  The  decla- 
ration contained  four  counts.  The  lii*st  count  stated  that  whereas 
the  plaintiff  before  and  at  the  time  of  the  grievances  hereinafter 
next  mentioned,  held  and  occupied  cei-tain  premises  with  the  appui'- 
tenances  as  tenant  thereof  to  the  defendant,  at  or  under  a  certain 
rent  therefor  payable  by  the  plaintiff  for  the  same;  to-wit,  fcc.  Yet 
the  defendant  contriving  anti  maliciously  intending  wrongfully  and 
injuriously  to  injure  the  plaintiff — in  this  behalf,  heretofore  to-wit, 
&c.,  falsely  and  malicior.sly  pretending  that  a  large  sum  of  money, 
to-wit  the  sum  of  J?81 1.50,  was  then  due  and  in  an-ear  from  the 
plaintiff  to  the  defendant  for  rent  of  the  said  premises,  wrong- 
fully and  unjustly  seized  and  took  certain  ^oods  and  chattels,  to-wit, 
&c.  (specifying  the  articles)  of  the  plaintiff  then  found  and  being  in 
and  upon  the  said  premises;  of  great  value,  to-wit  of  the  value  of 
82,000,  as  a  distress  for  the  said  sum  of  money  so  pretended  to  be 
due  and  in  arrears  as  aforesaid,  and  under  that  pretence  afterwards,, 
to-wit.  fee,  sold  and  disposed  of  the  said  goods  and  chattels  for  and 
towards  paying  and  satisfying  the  said  alleged  arrears  of  rent  and 
the  costs  and  charges  of  the  said  distress,  whereas  in  truth  and  in 
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fact,  at  the  time  of  the  making  said  distress  as  aforesaid  and  during 
all  the  time  aforesaid,  a  small  part  only,  to- wit  the  sum  of  870  of 
the  said  sum  of  money  so  pretended  to  be  due  and  in  arrear  as  afore- 
said, was  due  and  in  arrear  from  the  plaintiff  to  the  defendant  for 
the  rent  of  the  said  premises,  &c. 

The  second  count  after  reciting  the  plaintiff's  tenancy,  and  that 
the  sum  of  870  was  due  as  rent,  charges  that  "the  defendant  npt 
regarding  the  Statute  in  such  case  made  and  provided,  but  WTong- 
fully,  &c.,  on  &c.,  in  ii:c.,  took  and  distrained  for  the  said  arrears  of 
rent  certain  goods,  &c.,  of  much  greater  value  than  the  amount  of 
the  said  arrears  of  rent,  to- wit,  of  the  value  of  82,000,  and  thereby 
took  a  great  and  unreasonable  distress,  &c.,  when  at  the  time  of  the 
taking  of  the  said  distress,  a  certain  part  of  the  said  goods  and 
chattels  so  distrained  as  aforesaid,  to-wit,  one-tenth  thereof  then 
was  of  sufficient  value  to  have  satisfied  the  said  aiTears  of  rent,  &zc. 

The  third  count  stated  that  the  plaintiff  was  a  surgeon,  and  that 
certain  surgical  instnimenis  he  used  in  carrying  on  his  business,  were 
taken  by  the  defendant  in  the  distress  for  certain  alleged  arrears  of 
rent,  whereas  there  were  at  the  time  on  the  premises  other  goods 
of  sufficient  value  to  have  satisfied  a  reasonable  distress;  and  that 
the  plaintiff  seized  the  said  surgical  instruments  and  sold  them  for  a 
much  less  sum  than  they  were  reasonably  worth. 

The  fourth  count  was  in  Trover.     Plea — not  guilty. 

At  the  trial  before  Weldon,  J.,  at  the  St.  John  Circuit  in  May 
last,  the  defendant's  counsel  took  the  objection  that  there  was  no 
allegation  in  the  declaration  that  the  plaintiff  sold  more  goods  than 
were  required  to  cover  the  amount  really  due,  and  that  the  mere 
taking  or  selling  on  a  claim  of  more  than  was  due  was  not  actionable. 

The  learned  Judge  directed  the  jur>'  that  the  averments  in  the 
declaration  were  sufficient,  and  that  if  they  found  that  the  plaintiff 
had  seized  and  sold  under  a  false  pretence  of  more  rent  being  due 
than  was  due,  the  action  would  lie.  A  verdict  was  found  for  the 
plaintiff. 

In  Michaelmas  Term  last,  S.  R.  Thornton,  Q.  C,  obtained  a  rule 
nUi  for  a  new  trial,  on  the  gi'ound  of  misdirection — citing  Tancred 
r.  Leyland  (IG  Q.  B.  GG9).     Glynn  i\  Thomas  (11  Ex.  870).     Steven- 
■      son  r.  Newham  (13  C.  B.  285). 

I        Duff,  Q.  C,  shewed  cause  in  Hilary  Term  last.     The  direction  was 
V    right.     The  facts  in  the  declaration  were  all  proved,  and  anv  defect 
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sale  was  in  excess  of  the  amount  due,  the  plaintiff  is  entitled  to 
recover. 

S,  R.  Thomson,  Q.  C,  contra.  The  only  thing  covered  by  the  dec- 
laration is  the  seizure.  The  count  is  framed  precisely  as  in  Tancred 
V.  Leyland,  which  was  held  to  he  insufficient.  The  jury  were  directed 
as  if  there  was  a  distinct  allegation  that  more  goods  were  sold  than 
covered  the  rent  really  due;  whereas  there  was  no  such  allegation. 

Ciu\  (ulv.  valt. 
Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  is  quite  impossible  to  distinguish  this  case  from  Tancred  v.  Ley- 
land  (IG  Q.  B.  G09).  The  first  count  of  the  declaration  on  which  the 
substantial  verdict  was  taken  is  in  the  ver^'  words  of  the  declaration 
in  that  case,  and  the  Exchequer  Chamber  there  held,  on  error  from 
the  Queen's  Bench,  reversing  the  decision  of  that  Court,  that  the  dec- 
laration was  bad,  inasmuch  as  it  disclosed  no  cause  of  action.  In 
delivering  the  judgment  of  the  Court,  Parke,  B.,  says,  (p.  G78) — "As 
"some  rent  is  admitted  to  have  been  due  at  the  time  of  the  disti*ess 
"the  distress  itself  was  not  a  wrong  to  the  plaintiff  below;  there  is  no 
"allegation  that  an  unreasonable  quantity  of  goods  were  taken  so 
"as  to  constitute  an  excessive  distress,  and  the  only  questions  are, 
"whether  the  fact  of  making  a  distress  for  rent,  some  rent  being  due, 
"is  rendered  illegal  by  being  accompanied  by  a  claim  or  pretence  by 
"the  defendant  that  more  was  due  than  really  was  due,  or  by  being 
"followed  by  a  sale  of  the  goods  distrained  for  those  pretended 
"arrears,  in  the  manner  described  in  the  latter  paH  of  the  first  count: 
"It  cannot  be  disputed  that  an  imtrue  claim  or  pretence  may  give  a 
"cause  of  action,  as  all  untrue  statements  may,  if  all  the  circum- 
" stances  should  occur  with  respect  to  it,  which  arc  necessary'  to  make 
"a  false  representation  actionable,  and  amongst  others  if  it  had  been 
"followed  by  any  special  damage;  as  if  for  instance  the  tenant  had 
"been  prevented  thereby  from  joining  in  the  replevin  bond,  some 
"friend  being  ready  to  join  in  a  bond  to  secure  the  true  amount,  who 
"would  not  join  in  one  to  secure  the  amount  claimed.  Nor  can  it 
"be  disputed  that  if  a  larger  quantity  of  the  goods  so  taken  than 
was  sufficient  to  raise  the  amount  of  the  rent  in  arrear  and  legal 
costs,  had  been  subsequently  sold,  such  illegal  sale  would  have  been 
illegal  and  actionable.  But  it  was  contended  for  the  plaintiff 
"in  error  that  putting  the  construction •  the  most  favorable  for  the 
"plaintiff  below  on  the  allegation  in  the  first  count  as  to  the  sale,  it 
"had  no  such  import.  We  agree  that  everj'  intendment  is  to  be 
made  for  the  plaintiff,  and  that  the  declaration  is  to  be  construed 
to  contain  a  sufficient  cause  of  action,  after  pleading  over,  if  it  be 
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"reasonably  capable  of  such  a  construction,  but  we  think  this  alle- 
"gation  cannot  be  reasonably  so  understood.  The  averment  is  siniply 
"that  the  goods  distrained  were  sold  for  the  said  arreai-s  and  costs; 
"that  is  for  the  purpose  of  satisfjdng  tlic  said  alleged  arrears  and 
"casts,  not  for  a  sum  equal  to  the  said  alleged  arrears  and  costs,  or 
80  as  to  raise  the  said  arrears ;  there  is  no  express  or  implied  aver- 
ment that  viore  goods  were  sold  than  were  necessary,  to  raise  the 
ainount  of  the  arrears  actually  due,  and  costs;  and  all  that  need 
"have  been  proved,  if  the  allegation  had  been  traversed,  was  that  he 
"sold  the  goods  seized  for  the  puq^ose  of  paying  the  afrears,  kc; 
and  consequently,  by  the  plea  nothing  more  is  admitted.  That 
being  so,  the  only  remaining  question  is,  whether  the  simple  fact  of 
making  a  distress,  accompanied  by  an  untrue  claim  or  pretence  that 
"more  was  due  than  really  was  due,  is  actionable.  It  Is  said  that  it 
"was  so  at  common  law;  and  the  argument  is  therefore  foimded  on 
"the  supposition  that  the  Common  L<nv  casts  a  duty  on  the  landlord 
"distraining  to  inform  the  tenant  what  is  the  arrear  of  rent  for 
"which  he  distrains.  We  think  that  the  Common  Law  casts  no  such 
"duty  on  the  distrainer." 

It  is  true  this  was  the  decision  of  only  five  Judges,  reversing  the 
judgment  of  four  Judges  of  the  Queen's  Bench;  but  it  is  a  judtjment 
binding  on  us  if  it  stood  as  the  only  case  on  the  subject;  but  that  is 
not  so.  The  principle  was  again  under  consideration  in  the  case  of 
Glynn  v,  Thomas  (11  Exch.,  870)  in  error  from  the  Court  of  Ex- 
chequer. There  the  declaration  alleged  that  the  plaintiff  had  certain 
premises  as  tenant  thereof  to  the  defendant,  and  that  the  defendant 
wrongfully  distrained  upon  the  said  premises  certain  goods  of  the 
plaintiff  as  a  distress  for  alleged  aiTears  of  rent,  to-wit,  the  sum  of 
£G  3s.  Od.  by  the  defendant,  then  pretended  to  be  due  and  in  arrear, 
and  the  defendant  wrongfully  remained  in  possession  of  the  said 
goods  under  color  of  the  said  distress,  until  the  plaintiff  was  com- 
pelled to  pay,  and  did  pay,  to  the  defendant  the  pretended  arrears 
of  rent  and  costs  of  the  distress,  in  order  to  regain  possession  of  the 
goods,  whereas  in  truth  a  small  pait  only,  to-wit,  £1  16s.  9d.  of  the 
said  pretended  arrears  was  due.  Exchequer  Chamber  held  (dissen- 
tiente  Crompton,  J.)  that  the  count  discl(jsed  no  cause  of  action,  for 
as  the  distress  was  lawful,  the  defendant  was  entitled  to  a  tender  of 
the  rent  really  due,  and  upon  his  refusal  to  accept,  that  sum,  the 
plaintiff's  course  was  to  replevy  the  goods.  Coleridge,  J.  in  deliver- 
ing the  judgment  of  the  Court,  refers  to  Tancred  v.  Ley  land  thus: — 
[  "For  the  plaintiff  in  error,  the  case  mainly  relied  on  was  Tancred  v. 
I  "Ley land  in  error,  and  that  case  decided  that  the  merely  taking  goods 
L  "in  distress  on  a  claim  of  more  rent  being  in  arrear  than  was  in  fact 
W    "in  arrear,  and  selling  them  on  such  claim,  was  not  actionable;  the 
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"first,  because  the  distrainor  for  rent  is  not  bound  by  the  amount  for 
"which  he  claims  to  distrain,  and  though  he  takes,  alleging  that  he 
"does  so,  for  an  amount  exceeding  the  real  arrears,  he  may  sell  after- 
" wards  only  for  that  which  is  really  due;  the  second,  because  from  a 
"mere  allegation  that  the  distrainor  sold  for  the  alleged  arrears  and 
costs,  it  is  not  to  be  inferred  that  he  sold  more  than  was  necessary 
to  raise  the  amount  of  arrears  actually  due.  In  the  same  judgment 
it  was  stated  to  be  clear  law,  as  undoubtedly  it  is,  that  if  the  untrue 
"claim  had  been  followed  by  a  sale  of  more  of  the  goods  taken  than 
"was  sufficient  to  raise  the  amount  of  rent  really  in  arrear,  with  legal 
"charges,  a  sufficient  cause  of  action  would  have  arisen." 

But  the  authorities  do  not  end  here.  The  principle  involved  was 
again  brought  up  in  the  Exchequer  Chamber  in  the  case  of  French  c. 
Phillips  (2  Jur.  N.  S.,  11C9;  88  Eng.  L.  &  E.,  R.  390),  in  which  case 
the  declaration  was  almast  precisely  in  the  words  of  the  first  count  of 
the  declaration  in  this  case.  It  stated  that  the  defendant  wrongfully 
and  injuriously  seized  and  took  divers  goods,  tc,  of  the  plamtifi'; 
that  is  to  say,  &c.,  of  great  value,  to-wit,  of  the  value  of  £30  as  a 
distress  for  arrears  of  rent,  to-wit,  £13  10s.,  then  pretended  to  bo 
flue,  and  under  that  pretence  wrongfully  sold  tlie  said  goods  and 
chattels  as  such  distress,  for  the  sjiid  alleged  arrears  of  rent  and  the 
costs  and  charges  of  the  distress,  and  of  the  appraisement  and  sale 
of  the  said  goods  and  chattels,  whereas  in  truth,  and  in  fact,  at  the 
time.  &c.,  a  small  part  only,  to-wit,  the  sum  of  £0 — of  the  said  pre- 
tended arrears  of  rent  so  distrained  for  was  in  arrear,  on  which  the 
jury  found  for  plaintiff  £10  10s.  due.  On  the  cases  of  Tancred  v. 
Leyland  and  Glynn  r.  Thomas  being  cited,  the  counsel  for  the  defend- 
ant were  stopped  by  the  Court,  and  after  hearing  counsel  for  the 
plaintiflT,  the  Court  unanimously  held  that  the  case  was  not  disting- 
uishable from  those  cited,  and  the  judgment  was  accordingly  revei"sed. 

The  rule  for  a  new  trial  in  this  case  must  be  made  absolute. 

• 

Rule  aKsolute. 


DesBuisay  v.  The  Commissioners  of  the  E.  &;  N.  A.  Railway. 

April  12th. 

Where  a  plaintiff  was  nonsuited  for  not  complying  with  an  undertaking  to  give  mate- 
rial evidence  in  a  jparticular  County,  the  Court  set  aside  the  nonsuit  on  i)ayment  of 
the  costs  of  the  trial  and  of  the  motion  to  set  aside  the  nonsuit. 

The  Court  cannot  take  judicial  notice  that  a  vessel  lying  "near  tlie  mouth  of  Richi- 
bucto  Harbor"  is  in  the  County  of  Kent. 

This  was  an  action  for  negligence  in  not  delivering  certain  goods  of 
the  plaintiff  which  the  defendants  had  undertaken  to  convey  n-om  St. 
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John  to  Richibucto.  The  venue  had  been  laid  in  the  County  of  Kent 
and  changed  by  the  defendants  to  St.  John,  and  the  plaintiff  obtained 
an  order  to  restore  it  to  Kent,  upon  entering  into  an  undertaking  to 
give  material  evidence  of  some  matter  arising  in  that  County. 

It  appeared  on  the  trial  l^efore  Weldon,  J.,  that  the  goods  had 
been  shippod  at  Shediac  in  the  Coimty  of  Westmorland,  in  a  schooner 
bound  for  Richibucto,  which  vessel  was  burnt  before  reaching  her 
<lestination.  In  order  to  satisfy  his  imdertaking,  the  plaintiff  called 
a  witness  who  proved  that  he  was  on  board  of  the  ves^sel  near  the 
mouth  of  Richibucto  harbor,  after  the  fire  took  place ;  but  there*  was 
no  evidence  to  show  that  the  vessel  was  burnt  in  the  County  of  Kent, 
or  even  that  the  place  w^here  the  witness  was  on  board  of  her  vras  in 
that  Coimty.  The  plaintiff  was  therefore  nonsuited;  A  rule  u  tsi 
having  been  obtained  to  set  aside  the  verdict. 

WafterSf  Q.  C,  showed  cause  in  Hilary  tenn,  and 

S.  R.  TJumisoTi,  Q.  C,  was  heard  in  support  of  the  rule. 

Car,  a<li\  vidi. 

Ritchie.  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  w^as  an  action  against  the  defendants  for  negligence  in  carry- 
ing and  not  delivering  certain  goods.  The  plaintiff  nad  the  venue 
restored  to  Kent  on  an  undertakmg  to  give  material  evidence  of  some 
matter  arising  in  that  County.  We  have  looked  very  carefully  over 
the  Judge's  notes  and  can  find  no  evidence  showing  a  compliance 
with  that  imdertg,king.  The  goods  appear  to  have  been  destroyed 
by  fire  when  on  board  a  vessel,  in  which  they  had  been  shipped  by 
the  defendants  from  Shediac.  The  only  evidence  of  anythin^j  con- 
nected with  the  transaction,  or  the  goods,  or  their  loss,  which  was 
relied  on  as  having  taken  place  in  the  County  of  Kent,  was  that  of  a 
person  who  spoke  of  having  been  on  •]x)ard  the  vessel  after  the  tire, 
"near  the  mouth  of  Richibuto  harbor."  There  is  nothing  to  show  us, 
as  a  matter  of  fact,  that  the  vessel  was  then  in  the  County  of  Kent. 
If  such  wa$i  the  case,  we  have  no  personal  know'ledge  on  the  subject, 
and  could  not  use  it  if  we  had,  and  we  ceilainly  cannot  take  judicial 
notice  of  it.  In  Brune  r.  Thompson  (2  Q.  B.,  789)  where  the  plain- 
tiff, having  undertaken  to  give  material  evidence  in  London,  produced 
only  a  record  from  the  Tower,  but  gave  no  evidence  that  the  part  of 
the  Tower  from  which  the  record  came  was  in  London,  it  was  licld 
j  that  he  was  rightly  nonsuited,  and  on  a  motion  to  set  aside  the  non- 
l  suit,  the  Court  refused  to  act  upon  affidavits  then  produced  as  to  the 
I  situation  of  the  Tower.  Lord  Denman  says :  "A  nonsuit  is  to  be  the 
ft    "  penalty  of  not  producing  evidence  in  satisfaction  of  the  undertaking. 
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*****  We  need  not  inquire  whether  the  place  is  within  London. 
**  The  plaintiff  has  not  complied  with  his  undertaking,  because  he 
**  gave  no  proof  at  the  trial  that  it  was  so."  The  nonsuit  in  this  case 
was  therefore  right ;  but,  as  was  done  in  Brune  i\  Thompson,  if  the 
costs  of  the  trial  and  of  this  motion  are  paid  to  the  defendant's 
attorney  on  or  before  the  1st  of  July  next,  the  rule  will  be  absolute 
for  a  new  trial,  otherwise  the  rule  must  be  discharged. 

Rule  accordinjGflv. 


Doe  on  the  demise  of  Robinson  r.  Chassey. 

April  12th. 

The  Court  cannot  take  judicial  notice  that  the  person  who  signs  a  certificate  of  registry, 
endorsed  upon  a  deea,  was  not  the  Registrar  at  the  time  the  deed  was  recordea  ; 
and  in  the  absence  of  any  such  proof,  it  must  be  presumed  that  the  Registrar  rightly 
certified. 

A  certificate  dated  in  186G,  stated  that  the  deed  had  been  registered  the  29th  April, 
183').  QvuKret  whether  the  certificate  should  not  have  been  made  at  the  time  the 
deed  was  registered. 

Ejectment,  tried  before  Wilmot,  J.,  at  the  York  Sittings  af t^r  last 
Trinity  Term,  when  a  verdict  was  given  for  the  plaintifil 

One  of  the  dee&s  under  which  the  lessor  of  the  plaintiff  claimed 
title,  and  which  was  received  in  evidence  as  a  registered  deed,  pur- 
ported to  have  been  registered  in  April,  1836,  bui  the  certificate  of 
registry  of  that  date  endorsed  on  the  deed  was  not  simed.  A  sec- 
ond certificate,  dated  the  23rd  June,  18G6,  and  signed  by  the  Regis- 
trai*,  was  endorsed  on  the  deed,  stating  it  to  have  been  registered  the 
29th  April,  1836.  It  was  objected  by  the  defendant  that  the  Regis- 
trar who  signed  the  certificate,  was  not  the  Registrar  at  the  time  the 
deed  was  recorded;  but  no  evidence  was  given  to  prove  this  fact. 
The  endorsements  appearing  on  the  deed  are  set  out  in  the  judgment 
of  the  Court.  A  rule  nisi  having  been  obtained  for  a  new  trial  on 
the  gi'oimd  of  the  improper  reception  of  the  deed  in  evidence. 

A,  R.  Wetmore,  Q.  C,  shewed  cause  in  Michaelmas  Term  last,  and 

W.  W,  Street  was  heard  in  support  of  the  rule. 

Cur,  adv.  imlt, 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  is  whether  a  deed  from  Thomas  Baillie  to 
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to  the  lessor  of  the  plaintiff,  on  which  plaintiffs  right  to  recover 
depended,  was  properly  received  in  evidence.  The  deed  was  dated 
the  18th  April,  1836,  and  duly  acknowledged  the  same  day.  The 
following  endorsements  appeared  on  the  deed : 

Received  29th  April,  1836.     No.  6452. 

"  New  Brunswick,  )   ^     ^ .  •« 
"York  County.       j   ^^' ^^^^^ 

**  Registered  in  Book  L  of  Records,  pages  58,  59,  60  and  61,  this 
twenty  ninth  day  of  April,  1836. 

(No  Signature). 
New  Brunswick,  \  ^     p, .« 
York  County,      j  ^^- ^*^-^- 


(C 

« 
« 


«( 


Registered  in  Book  L  of  Records,  pages  58,  59,  60  and  61,  this 
twenty  ninth  day  of  April,  1836,  which  I  certify  this  23rd  day  of 
"June, A.  D.  1866. 

A.  D.  Yerxa." 

The  Act  in  force  for  the  registry  of  deeds  at  the  time  this  deed 
purports  to  have  been  registered,  was  the  26  Geo.  3,  c.  3,  by  the 
nfth  section  of  which  it  is  enacted,  "  that  every  such  deed,  &c.,  which 
"  is  so  to  be  registered,  shall  be  produced  to  the  said  Register  and 
"  Renters  at  the  time  of  entering  and  registering  the  same,  who 
"  shall  endorse  a  certificate  on  every  such  deed,  &c.,  and  therein 
"  mention  the  certain  day  on  which  such  deed,  &;c.,  is  so  entered  and 
"roistered,  and  shall  sign  the  said  certificate  when  so  endorsed, 
"  which  certificate  shall  be  taken  and  allowed  as  evidence  of  such 
"  r^ipective  Registers  in  all  Courts  of  Record  whatspever,"  &c. 

The  only  objection  taken  at  the  trial  to  the  reception  of  this  deed 
in  evidence,  was  that  the  Register  who  signed  the  certificate  was  not 
the  Register  at  the  time  the  deed  was  recorded.  No  evidence  was 
offered  to  establish  this,  and  we  cannot  take  judicial  notice  of  this 
fact,  if  such  was  the  case.  Without  saying  what  effect  this  might 
have  had  if  proved,  in  the  absence  of  any  evidence  on  the  point,  we 
must  presume  the  Register  rightly  certified.  No  point  was  raised  at 
the  tnal  as  to  the  effect  of  the  certificate  being  dated  in  1866,  and 
no  objection  taken  that  it  should  have  been  made  at  the  time  the 
deed  was  registered,  though  it  was  mentioned  at  the  argument ;  but 

L     we  are  not  called  on  to  express  any  opinion  on  a  question  not  now 

I     before  us,  it  having  been  passed  over  at  the  trial. 

L 


Rule  discharged,  (a) 

(a)  AUen  J.,  took  no  part  in  this  case. 
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Foley  i\  Tucker. 

Ai»RiL  12th. 

Defendant  lost  a  cow,  which  he  suspected  to  have  been  stolen  by  the  plaintiff ;  he 
reportcil  the  facts  to  tlio  Chief  of  the  Police,  who  told  him,  in  the  presence  of  a 
policeman,  that  he  had  Ixitter  arrest  the  plaintiif.  He  then  went  to  the  plaintiff's 
shop  with  ths  policeman,  and  directed  him  to  take  the  plaintiff  in  charge,  and  the 
policeman  arrested  the  plaintiff  and  detained  liim  several  htmrs,  when  the  cow  was 
found,  having  stiniyed  from  tlic  defendant's  field.  In  the  action  for  false  imprison- 
ment, the  policL'man  stated,  in  answer  to  a  question  from  the  plaintiff's  counsel, 
that  he  would  not  have  arrested  the  plaintiff'  witiiout  the  direction  from  the  defen- 
dant. Held,  that  the  f^ucstion  wiis  proper, .  <^'"Fr-,  whether  the  defendant's  counsel 
had  a  right  to  ask  the  policjmau  on  crosi-i-examination,  wliether  he  did  not  make  the 
arrest  in  consequence  of  tiie  direction  from  the  Chief  of  the  Police.  Though  the 
evidence  was  improperly  rejected,  it  is  no  ground  for  a  new  trial,  aS  the  defendant, 
being  a  trespasser,  by  directing  the  arrest,  the  verdict  iimst  have  been  in  favor  of 
the  plaintiff. 

The  Police  Act,  11  Vict.,  c.  1.3,  §  22,  does  not  authorise  the  arrest  without  wan-ant, 
of  known  residents  of  the  place  ;  nor  is  a  person  who  acts  as  a  principal  in  directing 
a  policeman  to  make  an  arrest,  entitled  to  notice  of  action  under  that  Act. 

This  was  an  action  of  trespass  for  false  imprisonment,  tried  befoix3 
Allen,  J.,  at  the  St.  John  Circuit  in  August  last,  in  v.'liich  a  venlict 
was  found  for  the  plaintiff  for  8100  damages.  The  facts  are  fully 
set  forth  in  the  iud;^:jient  of  tlie  Court. 

In  Michaelmas  term  last,  A.  R.  Wcfrnorr,  Q.  C,  moved  for  a  ne^v 
trial  on  the  following  grounds: — 1.  The  improper  admission  of  the 
question  to  the  policeman,  whetlier  they  would  have  arrested  the 
plaintiff  without  the  defendant's  directit)ns.  2.  The  improper  rejec- 
tion of  the  instructions  driven  \)V  the  Chief  of  the  Police.  3.  Mis- 
direction  as  to  the  construction  of  the  Act  11  Vict.,  c.  13,  §  22, 
(3  Local  Stat.  115),  and  as  to  the  defendant  being  entitled  to  notice 
of  action.     McNichoU  v.  Gray  (2  Allen  73).     4.  Excessive  damages. 

The  Coui*t  granted  a  rule  ?>/.</'  on  the  second  ground  only,  saying 
that  the  construction  of  the  Act  was  too  clear  to  admit  of  any  ques- 
tion, and  that  it  did  not  apply  to  such  a  case  as  this. 

SteffthiUiii,  in  Hilary  term  last,^ showed  cause,  contending  that  if 
the  question  had  been  answered  in  the  affirmative  it  would  not  have 
affected  the  liability  of  Tucker,  and  tliat,  therefore,  the  verdict 
should  not  be  disturl)ed.     (Graham  on  New  Trials  203  &  204). 

A.  R.  Wet)aorr\  Q.  C,  contra.  Large  damages  are  found  in  this 
case,  because  Tucker  appeared  to  have  ])een  the  sole  party  to  the 
arrest;  but  if  it  had  been  shewn  that  the  Chief  of  Police  had 
ordered  the  arrest  of  the  plaintiff',  it  would  have  affected  the  damages 
materially. 

Car,  adv.  vidf. 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 
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This  was  an  action  fcr  false  imprisonment.  The  plaintifi'  vras  a 
butcher,  residing  and  caiTjing  on  business  in  St.  John,  and  the 
defendant  having  lost  a  cow,  and  believing,  from  information  he 
received,  that  she  had  been  driven  to  a  slaughter-house  used  by  the 
plaintiff,  went  there  with  a  policeman,  and  saw  a  hide  whicli  he 
believed  to  be  the  hide  of  his  cow.  He  afterwards  saw  the  plaintiff 
and  asked  his  jxjnnission  to  take  the  liide  home  and  shew  it  to  his 
family,  but  the  plaintiff  refased.  He,  however,  went  with  the 
defendant  to.  the  slaughter-house,  where  the  defendant  and  his  ser- 
vant again  examined  the  hide,  and  satisfied  themselves  that  it  was 
the  hide  of  the  defendant's  cow.  The  defendant  then  reported  the 
facts  to  the  Chief  of  the  Police,  who  said,  in  the  presence  of  two 
policemen,  one  of  whom  had  gone  to  the  slaughter-house  with  de- 
fendant, "You  had  better  arrest  Folev,  and  seize  the  hide."  The 
defendant  and  the  policeman  went  the  next  morning  to  the  market, 
where  the  plaintiff  sold  meat,  and  the  defendant  directed  them  to 
arrest  the  plaintiff,  saying  that  he  gave  him  in  charge  for  having  the 
hide  in  his  possession.  The  plaintiff  was  arrested  by  the  policeman 
and  •  <letained  at  the  station  several  hours,  when  it  was  discovered 
that  the  defendant's  cow  was  living  and  had  strayed  from  his  field. 
The  policemen  stated  that  they  would  not  have  arrested  the  plaintiff 
but  for  the  directions  of  the  defendant.  The  defendant's  counsel 
proposed  to  ask  one  of  the  policemen,  on  cross-examination,  whether 
he  did  not  make  the  arrest  in  consequence  of  directions  from  the 
Chief  of  the  Police?  This  question  was  objected  to,  and  the  evi- 
dence rejected.  It  was  contended,  on  behalf  of  the  defendp.nt,  that 
the  policemen  were  acting  in  execution  of  the  powers  given  by  the 
Act  11  Vict.,  c.  13,  §  22;  that  the  defendant  was  acting  in  their  aid, 
and,  therefore,  entitled  to  notice  of  action  by  the  23rd  sect,  of  the 
Act.  The  learned  Judge  was  of  opinion  that  the  policemen,  in  mak- 
ing the  arrest,  were  not  acting  in  execution  of  any  of  the  powers 
given  by  that  Act,  which  only  authorizes  the  arrest,  without  wan^ant, 
of  transient  persons,  and  not  of  Ivnown  residents  of  the  place,  and, 
therefore,  that  notice  of  action  was  not  necessary;  but  he  left  it  to 
the  jury  to  find — 1.  Whether  the  policemen  acted  in  the  belief  that 
they  were  in  the  discharge  of  their  duty  and  in  execution  of  the 
powers  given  by  the  Act;  and,  2,  whether  the  defendant  acted  merely 
in  aid  of  the  policemen,  and  in  the  bona  fide  belief  that  it  was  his 
duty  to  do  so;  or,  whether  he  acted  as  a  principal  in  directing  the 
arrebt.  The  jury  found  a  verdict  for  the  plaintiff  with  8100  dam- 
ages, stating  that  the  policemen  were  not  acting  in  execution  of  the 
power  given  by  the  Act;  and  that  they  made  the  arrest  under  the 
instructions  of  the  defendant  as  principal. 

A  rule  nisi  for  a  new  trial  was  granted  on  the  ground  of  the 
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rejection  of  the  question  put  to  the  policeman  on  the  cross-examina- 
tion. If  the  defendant  had  merely  stated  his  case  to  the  Chief  of 
the  Police,  and  the  arrest  had  been  made  by  his  direction  without  any 
further  interference  by  the  defendant,  this  action  could  not  have 
been  maintained;  for,  as  is  said  in  Gringham  v,  Willey,  (4  H.  ^  N, 
406,)  **a  person  ought  not  to  be  liable  in  trespass  unless  he  directly 
*'and  immediately  causes  the  imprisonment."  That  the  defendant 
did  cause  the  imprisonment  here  there  is  no  doubt,  as  both  the  po- 
licemen swore  they  would  not  have  arrested  the  plaintiff  without 
the  defendant's  direction.  The  fact  of  his  acting  under  the  advice 
of  the  Chief  of  the  Police,  and  belie\'ing  that  he  was  justified  in 
what  he  did,  cannot  relieve  him  from  liability.  K  this  Question  had 
been  answered  by  the  policeman  in  the  affirmative,  (which  we  cannot 
very  well  see  that  it  could,  after  what  he  had  already  stated,)  would 
that  have  relieved  the  defendant?  Would  he  not  still  have  been  a 
trespasser;  and  could  the  Judge  have  directed  the  jury  differently; 
or  is  there  the  least  reason  for  supposing  they  would  have  found 
differently?  They  could  not  have  found  a  verdict  for  the  defendant 
under  any  circumstances.  We  think  it  doubtful  whether  the  pro- 
posed question  was  proper,  the  defendant  being  clearly  liable  as  a 
trespasser,  by  directing  the  arrest;  but  admitting  the  evidence  to 
have  been  improperly  rejected,  the  defendant  made  his  own  state- 
ment of  the  circumstances,  and  therefore  got  the  full  benefit  of  any 
directions  given  by  the  Chief  of  Police.  He  said  in  his  evidence: — 
'I  reported  the  proceedings  to  the  Captain  of  the  Police.  Looking 
*  at  both  of  us,  (i.  e.  the  defendant  and  the  policeman,)  I  don't  know 
"who  he  spoke  to,  he  said,  *the  case  looks  very  suspicious,  and  you 
"had  better  go  to-morrow  morning  and  arrest  Foley,  and  s^ize  the 
"hide."  I  thought  this  was  all  the  authooity  I  required.  In  pursu- 
'  anco  of  that  direction,  next  morning  I  got  Hipwell  and  Hayes,  (the 
'  policemen,)  to  go  with  me.  I  told  them  they  knew  what  they  were 
"directed  to  do  last  evening."  The  defendant's  counsel  availed  him- 
self of  all  the  circumstances  in  his  client's  favor,  for  the  purpose  of 
reducing  the  damages,  and  he  also  had  the  benefit  of  the  Judge's 
direction,  in  telling  the  juir  that  the  defendant  appeared  to  have 
acted  under  a  mistake,  witnout  any  malice,  and  that  the  plaintiff 
had  arrjused  the  defendant's  suspicions,  by  refusing  to  allow  him  to 
take  the  hide  to  his  house  to  be  examined  by  his  family.  It  cannot 
be  said  that  the  damages  are  excessive;  and  where  it  is  obvious  that 
the  verdict  must  have  been  in  favor  of  the  plaintiff,  we  think  no 
ground  has  been  shown  for  a  new  trial.  When  evidence  has  been 
improperly  rejected,  and  the  fact,  which  such  evidence  wa»  offered 
to  establish,  was  proved  by  other  means;  or  where,  assuming  the 
i-ejected  evidence  to  have  been  received,  a  verdict  in  favor  ot  the 
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party  offering  it  wouM  have  been  set  aside,  it  is  not  a  ground  for  a 
new  trial,  Edwards  i\  Evans  (3  East.  451),  Crease  v.  Ban-ett  (1  C. 
M.  k  R  933). 

Rule  discharged. 


Dow  and  Wife  v,  Dibblee. 

April  12th. 

It  ia  not  a  ground  of  challenge  to  the  array,  that  some  of  the  jurors  named  in  the 
Sheriff's  panel  are  not  on  the  list  of  x)ersous  qualified  to  serve  as  jurors,  filed  under 
the  Act  18  Vict.,  c.  24. 

Land  was  conveyed  to  a  married  woman,  for  life,  for  her  separate  use ;  it  was  managed 
under  her  direction,  and  the  labor  paid  for  by  the  produce  of  the  land,  the  husband 
not  interfering  except  as  her  agent.  Held,  Ist.  That  uu<ler  the  Rev.  Stat.,  c.  114, 
the  crop,  when  severed,  did  nut  become  the  property  of  the  husband,  and  was  not 
liable  to  seizure  under  an  execution  against  him.  2nd.  That  an  action  for  seizins 
the  crop,  under  an  execution  against  the  husband,  was  rightly  brought  in  the  name  ot 
husband  and  wife. 

Tresspass  against  the  Sheriff  of  Carleton,  for  seizing  and  taking 
certain  nay  and  grain,  the  sepamte  property  of  the  wife,  under  exe- 
cution issued  out  of  the  Supreme  Court,  at  the  suit  of  one  of  the 
creditors  of  the  husband.  Ihe  hay  and  grain  were  gi'own  on  land 
held  by  Mrs.  Dow,  as  tenant  for  life,  and  which  had  been  conveyed 
to  her  by  her  brother.  It  was  worked  under  her  sole  management 
and  direction,  and  without  the  husband's  interference,  except  as  her 
agent,  the  labor  being  paid  for  by  the  produce  of  the  farm.  At  the 
trial  before  Wilmot,  J.,  at  the  last  Carleton  Circuit,  the  defendant's 
counsel  challenged  the  array  on  the  ground  that  several  of  the  jui'ors 
on  the  panel  were  not  on  the  Sheriff's  list  of  persons  qualified  to 
serve  on  juries.  The  learned  Judge  ruled  that  this  was  a  proper 
ground  of  challenge  to  the  polls  but  not  to  the  airay.  2.  It  was 
objected  that  the  hay  and  grain,  after  being  severed  from  the  land, 
became  the  personal  property  of  the  husband,  and  as  such  liable  to 
be  seized  for  his  debts.  3.  That  if  not  so  liable,  the  husband  was 
improperly  joined  in  the  action.  The  ruling  of  the  learned  Judge 
was  against  the  defendant  on  these  points,  and  a  verdict  was  found 
for  the  plaintiffs. 

S,  It,  Thomson,  Q.  C,  in  Michaelmas  Terai  last,  obtained  a  rule 
nisi  for  a  new  trial  on  the  above  grounds. 

1  Z>.  S.  Kerr  J  Q.  C,  shewed  cause  in  Hilary  Term  last.     1.  The  dis- 

I  tinction  between  a  challenge  to  the  array  and  to  the  polls  is  laid 

■  down  in  Coke  on  Littleton  (15Gb.)     A  challenge  to  the  array  is  in 

^  respect  of  the  cause  of  unindifference  or  default  in  the  Sheriff  or 
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other  ofticer  that  made  the  return,  and  not  in  respect  of  the  pei*sons 
returned.  Challenge  to  the  polls  is  a  challenge  to  the  particular  per- 
sons. 2.  The  intention  of  the  Statute  (1  Rev,  Stat.  294),  was  clearly 
to  give  the  wife  the  profits  of  the  land,  otherwise  its  object  would  be 
entirely  defeated.  3.  The  Statute  did  not  change  the  law  with  ref- 
erence to  the  mode  of  bringing  the  action,  the  husband  is  joined  for 
the  sake  of  conformity. 

Fraser,  contra.  Tlie  Act  18  Vict,  cap.  24,  §  3,  requires  a  list  of 
persons  qualified  to  serve  on  juries  to  bo  made  up  annually;  and 
Sect  o  declares  that  no  person  shall  be  empanelled  to  try  any  issue, 
whose  name  is  not  on  the  SherifTs  list.  The  want  of  this  cpialifica- 
tion  is  a  good  gi*ound  of  cliallenge.  [Allen,  J.:  It  is  ground  of 
challenge  to  the  polls,  but  not  to  the  an\ay,  Rex.  v.  Edmonds,  4  B.  & 
Aid.  471.]  Those  not  on  the  SherifF's  list  were  not  good  and  la^^dFul 
jurors.  [Ritchie,  C.  J.:  Not  being  a  good  and  lawful  man  was 
ground  of  challenge  to  tlie  poll  at  common  law  but  not  to  tlie  array. 
It  would  be  a  dreadful  thing  if  the  putting  one  unqualified  pei"son 
on  the  panel  was  a  ground  of  challenge  to  the  army.  There  is  noth- 
ing in  the  point  See  Reg.  v.  Mellor  (4  Jur.  N.  S.  214),  Mansell  v. 
Reg.,  Ibi^L  434.]  2.  Severance  from  the  land  made  the  hay  and 
grain  the  husband's  property.  If  the  husband  had  sold  it,  the  vrite 
could  not  have  brought  Trover  for  it.  [Ritchie,  C.  J.:  She  and  the 
husband  together  could,  for  the  third  pai*ty  could  not  set  up  the  sale 
which  would  be  a,n  unlawful  act.  Allen,  J.:  The  Statute  introduces 
principles  of  equity  into  common  law,  and  you  must  combine  the 
two  in  construing  the  Act.  The  husband  cannot  sell  her  sepaiute 
property  without  her  consent.]  While  the  husband  and  wife  live 
together,  she  cannot  take  any  control  of  the  property.  Such  an 
anomaly  could  not  exist  Could  the  husband  expend  money  in  erect- 
incj  buildini^s  on  the  land  without  its  beinc:  liable  for  his  debts? 
3.  Tne  wife  sliould  have  sued  in  her  own  name  if  it  was  her  separate 
propeHy ;  or  else  she  should  have  sued  in  equity,  treating  the  Sheriff 
and  the  judgment  creditor  as  trustees  holding  her  separate  property. 

Cur,  ailv.  VII It 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  against  the  defendant,  the  Sheriff 
of  Carleton,  for  seizing  and  taking  ceitain  hay  and  grain  under  an 
execution  of  Francis  Clemen tson  issued  on  a  judgment  obtained  by 
him  against  Heniy  Dow,  the  husband.  The  Sheriff  levied  on  the 
crops  while  gi'owing,  and  sold  them  after  they  were  harvested  and  in 
the  barn.     The  land  on  which  the  hay  and  gi-ain  were  grown  had  been 
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conveyed  to  Mrs.  Dow,  the  wife,  in  18G4,  for  her  life,  by  lier  brother, 
F.  W.  Hatheway.  The  farm  wa*j  worked  under  her  direction  and 
for  her  benefit,  partly  by  persons  on  shares,  and  partly  by  hired  labor 
paid  for  by  the  produce  of  the  farm,  the  husband,  so  far  as  he  inter- 
fered, acting  avowedly  as  her  agt^nt. 

By  the  Revised  Statutes,  cap.  114,  §  1,  it  is  enacted  **that  the  real 
*'and  pei'sonal  property  l)elonging  to  a  woman,  before  or  accruing 
"after  marriage,  except  such  as  may  be  received  from  her  husband 
"while  married,  shall  be  owned  as  her  sepai-ate  property,  so  as  to 
'•exempt  it  from  seizure  or  responsi])ility  in  anyway  for  the  debts  or 
"liabilities  of  her  husband,  and  shall  not  be  conveyed,  encumbered 
"or  disposed  of,  without  her  consent."  On  the  part  of  the  defend- 
ant it  was  contended  that  the  moment  the  crop  was  severed  it  became 
personal  property,  and,  as  such,  vested  in  the  husband,  and  so 
became  liable  to  be  seized  under  an  execution  issued  against  him. 
But  the  fact  of  the  crops  becoming  personal  propeity  did  not  in  any 
way  alter  the  mari-ied  woman's  rights  under  the  Act;  it  would  still 
be  owned  as  her  separate  property;  and  we  think  the  Judge  rightly 
directed  the  juiy  that  the  property  was  not  liable  to  her  husband  s 
debts,  more  particularly  a.s  the  learaed  Judge  coupled  with  that 
direction  the  qualification,  if  the  husband,  with  reference  to  the 
property,  acted  as  the  agent  of  the  wife,  which  in  this  case  the  jury, 
in  finding  for  the  plaintiffs  under  such  qualified  direction,  must  be 
taken  to  have  found.  It  was  also  urged  that  if  the  v/ife  is  to  be 
treated  as  the  separate  owner,  the  action  should  have  been  in  her 
individual  name,  or  the  action  should  be  in  a  Court  of  Equity,  treat- 
ing the  Sheriff  and  Clementson  as  her  tnistees.  We  cannot  see  the 
sl^htest  grounds  for  the  last  proposition.  If  the  property  belongs 
to  the  wafe,  having  accrued  to  her  after  maniage,  it  is  owned  as  her 
separate  property,  so  as  to  exempt  it  from  seizure  by  the  Sheriff  or 
execution  creditor  of  her  husband.  If,  in  defiance  of  this  statutory 
protection,  the  Sheriff  or  creditor  seize  it,  upon  no  legal  or  equitable 
principle  that  we  are  aware  of,  can  either  of  them,  by  interfering 
with  property  they  had  no  right  to  touch,  clothe  themselves  with 
any  legal  or  equitable  right  in  the  propeity,  or  establish  between 
themselves  and  the  ownei*s  the  relationship  of  trustees  and  cestui 
que  trusts.  If  the  property,  real  or  pei-sonal,  is  to  be  owned  as  the 
wife's  separate  property,  and  so  exempt,  and  not  to  be  disposed  of 
without  her  consent,  it  follows,  as  a  necessary  consequence,  that  for 
.  any  injury  to  it  she  is  clearly  the  meritorious  cause  of  action,  and 
I  we  think  that  in  this  case  the  husband  and  wife  rightly  joined  in 
I  bringing  the  action.  It  is  laid  down  in  Chitty  on  Pleadings,  p.  34, 
\  "that  for  rent  or  other  cause  of  action  accruing  during  the  marriage 
Ik  "on  the  lease  or  demise  or  other  contract  relating  to  the  land,  or 
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"other  real  property  of  the  wife,  whether  such  contract  was  made 
"before  or  during  the  coverture,  the  husband  wife  may  join  or  he 
Ttiay  sue  alone'' — (citing  Stra.,  229;  1  Wils.,  224;  Com.,  Dig.,  Bar.,  & 
Feme,  X.  Y.) — "When  a  lease  for  years  has  been  granted  to  husband 
"and  \vife,  and  the  lessor  evicts  them,  they  may  join,  or  the  hu.s- 
"band  may  sue  alone" — (citing  Bro.,  Abr.,  Bar.,  &  Feme,  pi.  25;  2 
Mod,,  217;  Cro.  Jac.  399;  Bulst,  1G3)— "and  in  all  actions  for  a 
"profit,  &c.,  accruing  (hiring  coverture  in  right  of  the  real  estate  of 
"the  wife,  they  may  join,  or  the  husband  may  sue  alone,  as  in  debt, 
"for  not  setting  out  tithes  payable  to  the  wife" — (citing  Com.,  Dig., 
Bar.  &  Feme,  X.:  2  Wils.,  423-4;  Cro.,  Jac,  399;  Cro.,  Eliz.,  608. 

If  this  would  be  so  by  the  principles  of  common  law,  it  is  clear 
that  it  would  be  so  in  this  ca^e,  where  statutory  rights  and  privi- 
leges attacii  to  the  property  on  behalf  of  the  wife ;  more  particularly 
so  as  against  the  husband's  creditoi's.  The  iiile,  therefore,  must  be 
discharged. 


Gilbert  v.  Stockton. 

April  IGth. 

A  promise  by  an  Underwriter  to  pa^'  the  amount  of  the  loss  claimed  by  the  assured, 
13  prima  iwie  evidence  of  th«  right  of  tlie  assured  to  recover,  and  of  the  amount 
of  the  losa;  and,  if  unanswered,  entitles  the  assured  to  recover  the  amount  so 
admitted. 

A  new  trial,  on  the  cround  of  surprise,  was  rcfu8e<l,  where  the  defendant  knew,  the 
day  before  the  trial,  of  the  evidence  the  plaintiff  intended  to  give,  and  mi^ht  hav« 
applied  for  a  temijorary  ix)stponenient  of  the  trial  in  ortler  to  answer  the  evidence. 

This  was  an  action  against  the  defendant  as  one  of  the  underwritei's 
on  a  policy  of  insurance  for  S2,000,  on  a  cargo  of  deals  shipped  from 
Shediac  to  England  on  b)ard  the  b:irk  Nashw  talc.  The  pjiicy  pro- 
vided that  in  case  of  loss,  such  loss  was  to  be  paid  in  sixty  days 
after  proof  of  loss,  and  adjustment  and  proof  of  interest  in  the 
assured  should  be  made  and  presented  at  the  ofSce  of  the  broker  of 
the  insurei^s ;  but  no  pai-tial  loss  or  particular  average  should  in  any 
case  be  paid  unless  amounting  to  five  ^>er  cent,  on  the  whole  value 
of  the  goods.  Also,  that  if  the  assured  should  have  made  any  other 
insuiunce  upon  the  goods  prior  to  that  date,  then  the  insurers  should 
be  answerable  only  for  so  much  as  the  amount  of  such  prior  insur- 
ance might  be  deficient  towards  fully  covering  the  property ;  and  in 
case  of  any  subsequent  insurance,  the  insurers  should  nevertheless 
be  answerable  for  the  fall  extent  of  the  sum  by  them  subscribed  on 
this  policy.  That  the  interest  of  the  assured  in  the  policy  or  any 
part  thereof,  or  in  the  property  insured  or  any  part  thereof,  should 
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not  be  assignable  without  the  written  consent  of  the  broker ;  and  in 
case  of  transfer  or  termination  of  any  such  interest  of  the  assured, 
either  by  sale  or  othei'wise  without  such  consent,  the  policy  should 
be  void. 

At  the  trial  before  Allen,  J.,  at  the  last  Westmorland  Circuit,  it 
appeared  that  the  vessel  ran  on  shore  near  Canso,  on  the  17th  Octo- 
ber, 18G4;  that  a  portion  of  the  deals  were  thrown  overboard  to 
lighten  the  vessel ;  that  she  was  got  off  and  repaired  and  reloaded, 
and  afterwards  anived  in  England.  It  did  not  appear  what  poition 
of  the  deals  were  lost  by  being  thrown  overboard,  or  what  the  cargo 
sold  for  in  England ;  but  the  plaintiff  claimed  ?S42  as  the  amount 
of  his  Ipss,  which  he  alleged  had  been  adjusted  at  that  sum.  This 
adjustment  was  furnished  to  the  broker  as  part  of  the  preliminaiy 
proof  in  June  18G5,  the  plaintiff  offering  at  the  same  time  to  furnish 
further  preliminary  proof,  if  required.  The  principal  evidence  relied 
on  by  the  plaintiff,  was  a  promise  by  the  defendant  to  pay  the 
amount  claimed.  The  plaintiff  stated  that  after  he  had  delivered 
the  preliminary  proof  to  the  broker,  he  called  on  the  defendant  at 
his  office,  and  shewed  him  the  policy  and  the  Captain's  protest  rela- 
tive to  the  lass,  and  stated  that  he  had  fumLshed  the  preliminaiy 
proof ;  that  the  amount  of  the  loss  was  $842,  and  that  the  broker 
had  refused  to  pay  for  three  months  ;  that  the  defendant  then  went 
to  the  broker's  oliice,  and  on  his  return,  in  about  half  an  hour,  said 
that  the  plaintift^s  claim  ought  to  be  paid,  and  as  far  as  he  was  con- 
cerned it  should  be  paid  ;  that  he  would  pay, — that  he  did  not  want 
any  quibbles  or  technicalities,  and  would  not  have  his  name  mixed 
up  with  it. 

The  plaintiff  had  drawn  a  bill  of  exchange  for  £520  on  his  agent 
in  England,  against  the  proceeds  of  the  cargo,  which  was  endoi'sed 
to  the  Westmorland  Bank,  and  the  bill  of  lading  was  also  assigned 
to  the  bank  as  collateral  security  for  the  payment  of  the  bill  of 
exchange.  The  policy  was  effected  after  the  assignment  of  the  bill 
of  lading. 

The  plaintiff  proved  that  the  value  of  the  cargo  in  England  would 
have  been  £750  steriinGf;  that  he  had  the  remaining  interest  in  it 
after  pajinent  of  the  bill  of  exchange,  and  that  he  had  never  received 
any  of  the  proceeds  of  the  cargo,  or  any  benefit  from  the  insurance ; 
but  there  was  conflicting  evidence  on  this  point. 

I  Tlie  defence  was,  principally,  that  the  plaintiffs  loss  had  been  paid 
i    through  the  Westmorland  Bank,  by  the  sale  of  the  deals  in  England, 

II  and  by  the  proceeds  of  an  insurance  effected  upon  them  by  the  bank ; 

k 
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it  appeared,  however,  that  not  moiv  tlian  £4.'iO  sterling  had  been 
received  by  the  bank  and  credited  to  tlic  plaiiitilf  against  the  bill  of 
excliangc.  It  was  also  objected,  that  the  policy  was  void  by  the 
assignment  of  the  plaintiffs  intL^rt>t  to  i]w  l)ank,  without  consent 
of  the  insurei's. 

The  learned  Judf]re  directe<l  the  iurv.  lliat  if  the  defendant,  with 
knowledge  of  all  the  facts,  promised  iineoiiditionally  to  pay  the 
amount  for  which  he  was  lial)le  on  the  policy,  the  plaintiff  was  en- 
titled to  recover,  That  at  the  time  of  tlie  insurance,  the  plaintiff 
had  an  equitable  interest  in  the  cargo,  wliich  he  had  not  transferred, 
and  that  the  subsequent  insurance  by  the  bank  did  not  affect  his 
lights  under  the  policy.  The  jury  found  a  verdict  for  the  plaintiff 
for  ?71,  stating  that  there  was  an  unccnditional  promise  by  the 
defendant  to  pay  the  loss. 

C.  W.  Wehlcm,  in  Micha^^'lmas  term  la>t.  obtained  a  rule  nisi  for  a 
new  trial  on  the  gi'ound  of  misdiivction,  anil  also  on  the  ground  of 
surprise,  by  the  evidence  given  of  tlie  defendant's  promise ;  the 
defendant  s  affidavit  stating  that  he  had  no  recollection  of  seeing  the 
plaintiff  in  his  office,  or  having  any  convei*sation  with  him  about  his 
claim,  or  making  any  such  promisL.*  to  pay  as  the  plaintiff  had  stated 
in  his  evidence.  The  defendant's  attorney  also  swore  that  he  was 
entirely  taken  by  sui-prise  l>y  the  evidence  given  by  the  plaintiff  of 
his  convei^sation  with  the  defendaiit,  and  knew  nothing  of  the  plain- 
tiff's int'ention  to  give  such  evidence  till  llie  day  before  the  trial,  and 
was  altogether  unprepared  to  meet  it. 

A.  L.  Pahner,  Q.  C,  shevred  cause  in  Hilary  Tenn  last,  and  pro- 
duced affidavits  of  the  plaintiff  and  his  attorney,  contradicting  those 
on  the  part  of  the  defendant  with  reference  to  the  sui-prise.  Hew- 
lett r.  Cnichley  (5  Taunt.  277).  C)n  the  otlier  ground,  he  contended 
that  the  defendant's  promise  was  equivalent  to  adjustment.  It  was 
not  conclusive  on  the  defendant,  but  it  was  jn'iimt  fucie  sufficient, 
and  shifted  the  burthen  of  proof  on  the  defendant,  just  as  a  defend- 
ant in  an  action  on  a  promissory  note  migiit  shew  fi*aud  or  want  of 
consideration.  An  adjustment  was  evidence  that  everything  had 
been  done  to  make  the  underwriters  liable;  but  notwithstanding  the 
admission,  he  might  shew  that  he  was  never  liable  under  the  policy. 
2.  Arn.  Ins.  1202,  Luckie  v.  Bushby  (13  C.  B.  «70).  The  promise  in 
this  case  was  made  after  a  full  investigation  of  the  facts,  and  being 
unanswered,  was  sufficient  to  complete  the  plaintiff's  right,  the  de- 
fendant having  failed  to  make  out  either  that  the  plaintiff  had  no 
insurable  interest,  or  that  he  had  assigned  away  his  interest  in  the 
propeity  insured,  or  that  the  loss  had  been  paid  liim  by  the  Bank. 
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There  was  evidence  of  the  loss,  independent  of  the  defendant's 
promise.  The  carTO  shipped  was  worth  £750  sterling;  all  that  the 
feank  realized  both  from  the  cargo  and  the  insurance  in  England 
was  less  than  £450  sterling.  The  difference  was  evidence  of  the 
amount  of  the  loss.  In  Hare  v.  Travis  (7  B.  &  C.  14),  there  was  no 
evidence  of  the  amount  of  damages  before  the  deviation.  Here, 
the  fact  of  the  deals  being  thrown  overboard,  their  original  value, 
and  the  amount  which  they  sold  for  in  England,  were  evidence  fiT)m 
which  the  jury  might  find  the  amount  of  Toss.  By  the  tenns  of  the 
contract  the  plaintiff  was  not  prohibited  from  effecting  subsequent 
insurance;  and  even  a  prior  insurance,  if  he  had  not  received  a  full 
valuation,  would  only  prevent  him  from  recovering  beyond  the  dif- 
ference. Bruce  v.  Jones  (1  H.  &  C.  7G9;  9  Jur.  N.  S.  G^8).  The 
amount  received  by  the  Bank  was  after  action  brought. 

C.  W.  Weldon,  contra.  Tl\p  defendant's  promise  to  pay  was  not 
binding  iniless  it  was  founded  on  a  consideration  of  previous  liability, 
and  the  Judge  should  have  told  the  jury  that  the  plaintiff*  could  not 
recover  on  the  promise  alone.  [Ritchie,  C.  J.:  Suppose  the  plaintifi* 
had  just  proved  the  policy,  and  then  proved  the  defendant's  promise 
to  pay,  would  not  tnat  be  sufficient  i^rwuL  facie  evidence?]  The 
evidence  of  th-e  amount  of  the  loss  was  most  meagre.  [Ritchie, 
C.  J.:  The  defendant  may  have  had  evidence  of  all  the  facts  of  the 
los-s,  the  sale  of  the  deals  in  England,  the  amount  received  by  the 
Bank,  and  satisfied  himself  upon  the  question  before  he  made  the 
promise.]  There  was  no  evidence  that  the  loss  amounted  to  five 
per  cent,  of  the  value  of  the  cargo.  [Allen,  J.:  Was  not  the  promise 
to  pay  an  admission  of  the  amount  of  the  loss?]  The  plaintift'  had 
been  fully  indemnified  by  the  proceeds  of  the  sale  of  the  deals  and 
the  insurance  in  England,  therefore  there  was  no  consideration  for 
the  d.ofendant's  promise.  The  plaintiff  would  only  be  entitled  to 
recover  the  difference  (if  any)  between  the  sum  received  by  the 
Bank  for  hio  benefit,  and  the  .?2,000,  therefore  there  was  a  misdiiec- 
tion  as  to  the  double  insurance.  2.  The  affidavits  show  that  the 
plaintiff  concealed  the  fact  of  the  alleged  admission.  If  the  defend- 
ant made  such  an  admission  he  would  have  committed  a  fraud  on 
the  other  underwriters,  and  the  fact  of  their  defending  this  suit  is 
confinnatory  of  the  defendant's  denial.  The  defendant  went  pre- 
pared to  try  the  case  on  the  merits,  and  had  no  opportunity  of 

.      answering  the  case  set  up  by  the  plaintifi'. 

I  Cur,  adv.  vidt. 

t        RrrcHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
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apparently  a  full  investigation  and  consideration  of  the  subject, 
relieves  the  case  from  any  of  the  objections  stated  by  Mr.  Weldon, 
and  fully  warranted  the  jury  in  finding  as  they  did.  2  Am.  Ins., 
1203;  Marsh  Ins.  510;  Herbert  v.  Champion  (1  Camp.  133). 

On  the  question  of  surprise,  we  think  the  affidavits  on  the  part 
of  the  defendant  are  fully  answered.  The  plaintiff^s  affidavit  states 
that  he  distinctly  recollects  the  convei-sation  with  the  defendant  and 
wR)te  to  him  afterwards  calling  his  attention  to  his  promise  to  pay; 
that  about  three  weeks  before  the  trial  he  called  upon  the  defend- 
ant's attorney  respecting  his  claim,  and  told  him  that  the  defendant 
had  promised  to  pay  it,  and  that  he  (the  plaintitF)  could  prove  it 
Mr.  Moore,  the  plaintiffs  attorney,  also  swears  that  the  plaintifl* 
informed  him  of  the  defendant's  promise,  before  the  action  was 
brouglit.  Admitting  that  the  defendant's  attorney  maj'^  have  mis- 
undei*stood  the  plaintiff,  and  may  not  have  known,  before  he  went 
to  Dorcliester  to  attend  the  trial,  thatithe  plaintiff  intended  to  rely 
on  an  admission  of  the  defendant;  he  had  that  infonuation,  accord- 
ing to  his  own  affidavit,  the  day  before  the  trial;  and  if  he  was  then 
taken  by  surprise,  and  was  unprepared  to  meet  such  evidence,  he 
might  have  applied  to  postone  the  trial  for  a  few  days  until  he  could 
obtain  the  defendant's  attendance.  Having  gone  to  trial  without 
the  defendant's  testimony,  after  an  intimation  of  the  evidence  the 
plaintiff  intended  to  give,  we  think  he  has  not  sho\\Ti  sufficient 
gi'ound  for  setting  aside  the  verdict. 

Rule  discharged,  (a) 

(a).  A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence, 
wliere  the  party  applying  was  aware  of  the  existence  of  the  evidence  before  tlie  trial, 
and  might,  on  application,  have  obtained  a  reasonable  {Ktstponemcnt  of  the  trial  until 
he  had  obtained  such  evidence.     O'Cirady  v.  Bwycr,  (10  Irish  Com.  L.  R.  4-iO). 


WoRTMAN  i\  Ayles  and  another. 

April  16tb. 

Under  the  Registry  Act,  (1  Rev.  Stat.  c.  112),  a  deed  from  A  to  B,  exprefsetl  to  be 
*'  for  and  in  consideration  of  the  sum  of lawful  money  of  the  Pi*ovince,"  haben- 
dum to  6,  his  hei»  and  assigns,  but  without  any  declaration  of  the  use,  is  a  suffi* 
cient  conveyance  of  the  land  to  B. 

Semfilt'f  — That  it  sufficiently  appeared  that  the  consideration  of  the  deed  was  money ; 
and  the  amount  of  consideration  being  unimportant,  that  the  deed  might  operate 
either  as  a  deed  of  bargain  and  sale,  or  as  a  feoifment. 

In  trespass  qiutre  claiL8um  fregity  tried  before  Allen,  J.,  at  the  last 
Albert  Circuit,  the  plaintiff,  lor  the  purpose  of  proving  title  to  the 
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land,  pat  in  evidence  a  deed  of  bargain  and  sale,  in  which  the  amount 
of  the  consideration  was  left  blank,  being  set  out  as  "for  and  in  con- 

"sideration  of  the  sum  of lawful  money,"  &c     It  was  objected 

that  as  there  was  no  valuable  consideration  nor  declaration  of  uses 
expressed  in  the  deed,  it  conveyed  no  estate.  A  verdict  having  been 
given  for  the  plaintiff, 

A.  L,  Palmer,  Q.  C,  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  of  misdirection. 

SteadTnan  shewed  cause  in  Hilary  term.  It  is  not  necessary  to 
state  the  amount  of  the  consideration.  It  is  sufficient  if  it  is  ex- 
pressed to  be  for  money,  as  in  this  deed.  The  words  must  be  taken 
to  imply  that  some  money  was  paid,  and  the  amount  is  immaterial, 
(4  Kent's  Com.  465,  Shep.  Touch.  514).  The  deed  would  at  all  events 
operate  as  a  feoffment. 

A.  L.  Palmer,  Q.  C,  contra.  This  deed  cannot  opcmte  as  a  deed 
of  bai^in  and  sale,  for  there  is  no  consideration  stated  and  no 
declaration  of  uses.  [Allen,  J.:  Admitting  that;  could  it  not 
operate  under  our.  Registry  Act  ?  Rev.  Stat.,  c.  112,  §10].  Nothing 
can  operate  as  a  convejrance  under  the  Statute  which  would  not  be 
one  at  common  law,  for  the  term  "convevance"  cannot  be  carried 
further  than  its  signification  at  common  law.  [Allen,  J. :  Would 
not  a  deed  of  gift  be  a  conveyance,  and  pass  the  title  under  our 
Act  ?]  It  has  never  been  decided  whether  the  law  of  feoffments 
apply  to  this  country ;  and  it  has  been  decided  in  some  of  the  United 
States  not  to  be  applicable.  [Allen,  J. :  The  Legislature  must  have 
considered  that  the  law  of  feofiments  was  applicable  here,  when 
th!6y  substituted  registry  of  the  deed  for  livery  of  seisin,  a  feoffment 
being  the  only  description  of  conveyance  to  which  livery  of  seisin 
could  apply ;  and  in  McLardy  v,  Flaherty  (3  Kerr.  445),  the  applica- 
tion of  the  doctrine  of  livery  of  seisin  -yiras  recognized].  This  is  not 
a  feoffment ;  and  if  it  was,  there  is  no  declaration  of  the  use,  and 
the  resulting  trust  comes  back  to  the  grantor,  (3  Bacon  Ab.  G07 ; 
Coke  on  Littleton  271  b.)  It  is  necessary  that  a  conveyance  should 
have  either  a  consideration  or  a  use  expressed,  otherwise  the  use 
results  to  the  grantor,  (8  Bacon  Ab.  237 ;  2  Wash.  Real  Prop.  CI 5). 
Madmay's  Case  (1  Rep.  175). 

Car.  (idv,  vult 

RrrcHIE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  question  in  tfais  case  is,  whether  any  estate  passed  to  the 
gnoiee  tmder  a  r^fistered  deed  in  the  following  form : — 
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"  Iviiow  all  men  by  these  presents,  tliat  Ralph  Ayles,  of  CoverJale, 
"  in  the  County  of  Albeit,  and  Province  of  New  Brunswick,  faimer. 

"  for  and  in  considemtion  of  the  sum  of lawful  monev  of  .^-aid 

"  Province,  to  the  said  Ralph  Ayles  in  hand,  well  and  truly  paid  by 
"  Charles  Ayles,  of  Coverdale  aforesaid, the  recept  whereof  is  hiivby 
"acknowledged,  hath  granted,  bargained  and  sold,  and  In'  tliese 
"  presents,  doth  gi*ant,  bargain  and  sell,  unto  the  sai<l  Charios  Ayles, 
"  his  heirs  and  assigns,  a  tract  of  land  situate  in  Coverdale  aforesaid, 
"Ace,  (here  follows  the  description),  together  with  all  the  estate, 
"  right,  title,  interest,  dower,  right  of  dower,  claim,  or  deniand,  of  the 
"said  Ralph  Ayles,  of,  in,  or  to  the  said  described  and  bai-ained 
"premises,  with  the  appurtenances;  to  have  and  to  hold  trie  b.-fcre 
"  descrilx;d  premises  with  all  the  improvements  and  privileges  belong- 
"inir  to  the  same,  unto  the  said  Charles  Ayles,  his  heirs  and  assi'-'iis, 
"  forever.  And  the  said  Ralph  Ayles,  for  himself,  his  heii*s,  exeeu- 
"  tors  and  administratoi^,  doth  hereby,  covenant  to,  and  witli,  the 
"  said  Charles  Ayles,  his  heii*s,  and  assigns,  that  he  is  lawfully  seised 
"  of  the  before  gi'anted  and  bargained  premises,  and  hath  goo.  I  right 
"  to  bar<:rain  and  sell  the  same  in  manner  and  fonn  as  before  v»  i  ilten. 
"  and  that  he  will  warrant  and  forever  defend  the  same,  unto  i lie  siiid 
"  Charles  Ayles,  his  heirs  and  assigns,  against  the  lawful  cliiiuis  or 
"  demands  of  all  persons  whomsoever.     In  witness  wliereof,"  cVc. 

It  was  contended  that  there  must  be  either  a  valuable  considera- 
tion or  a  declaration  of  the  uses  of  the  convevance,  otherwise  there 
would  be  a  resulting  use  back  to  the  grantor,  and  that  by  the  .st^atute 
of  uses  (27  Hen.  8,  c.  10),  the  legal  estate  was  transferred  to  such 
resulting  use. 

The  rule  which  requires  a  deed  of  bargain  and  sale  to  be  founded 
on  pecuniaiy  consideration,  is  held  to  be  matter  of  form  only,  and 
sufhciently  complied  with  if  the  conveyance  inirpovi  to  be  so  founded^ 
and  for  this  pui-pose  any  trivial  sum  may  be  inserted.  It  is  also  im- 
material whether  the  sum  so  inserted  be  actually  paid  or  not.  1 
Steph.  Com.  495.  In  Cruise's  Dig.  Title  'Deed,'  c.  9,  §  20,  it  is  said, 
that  if  a  pei*soii  in  consideration  of  "a  certain  sum  of  money"  bar- 
gains and  sells,  this  is  a  good  considemtion  to  raise  a  use  without  an 
averment  of  any  sum  in  certain;  for  the  quantity  of  the  sum  is  not 
material,  as  any  sum,  however  small,  is  a  sufficient  consideration. 
In  the  American  cases  cited  from  Washburn  on  Real  Property,  G13, 
the  words  "for  value  received,"  and  "a  ceitain  sum  in  hand  paid," 
were  held  to  be  sufficient. 

The  statement  in  the  deed  in  this  case,  "la^^ul  money  of  New 
Brunswick,"  shews  us  clearly  that  a  pecuniaiy  consideration  was 
intended  to  be  given  for  the  land,  as  if  tne  w^oixls  had  been  "a  cei'tain 
sum  of  money."     The  amount  not  being  material,  all  that  is  neces- 
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ssltv  to  appear  is  that  the  consideration  was  'money'  or  something 
valuable.  We  think,  under  these  authorities,  that  this  deed  might 
operate  either  as  a  feofiinent,  or  a  bargain  and  sale.  But  admitting 
that  it  could  not  so  operate,  is  it  not  good  as  a  conveyance  of  lan<l 
under  the  registry  Act? 

By  the  1  Rev.  Stat.,  c.  112,  Jn  10, — "Every  conveyance  duly  ac- 
"knowledged  and  registtM-ed,  sliall  be  eflectual  for  transferiing  the 
"lands  therein  described,  and  the  possession  thereof  according  to 
"the  intent  of  such  conveyance,  without  livery  of  sei^rin,  or  anv 
"other  Act." 

The  word  "conveyance"  is  defined  to  mean  any  instrument  by 
which  any  interest  in  real  estate  may  be  transferred  or  affected 
(1  Rev.  St.,  4G2). 

The  case  of  Doe  d.  Wilt  v.  Jardine  'Beit.  R.  142),  decided  while 
the  Registry  Act,  2G  Geo.  ^1  c.  o,  was  in  force,  seems  to  us  to  settle 
this  case.  There  the  deed  was  in  form  a  release,  and  was  contended 
to  be  inoperative,  becau.s<'  there  was  no  precedent  estate  in  the 
grantee  on  which  it  could  operate.  Chipman,  C.  J.,  said:  "I  am  dis- 
"posed  to  rest  my  judgment  entirely  on  the  Act  of  Assembly,  2G 
"Geo.  3,  c.  3,  §  10,  which  wr.-i  evidently  intended  to  lay  down  a  broad 
"rule,  4p  regulate  the  transfer  of  lands  in  this  Province,  without  ref- 
"erence  to  particular  forms  or  modes  of  conveyance.  *  *  *  It  was 
"argued  on  the  part  of  the  plaintiff  that  a  conveyance  to  be  good 
"under  this  Act  must  tally  with  some  technical  form  of  conveyance 
"known  to  the  law  of  the  mother  country.  If  an  inquiry  into  this 
•'point  were  necessary  in  every  instance,  it  would  certainly  tend  to 
"frustrate  the  evident  object  of  the  Act,  which  is  to  facilitate  and 
".simplify  the  conveying  of  lands."  Parker,  J.,  in  the  same  case, 
says:  "It  is  impossible,  I  think,  to  read  the  10th  section  of  the  2r)th 
"Geo.  3,  c.  3,  and  the  2nd  Sect,  of  52  Geo.  3,  c.  20,  without  being 
"satisfied  of  the  intention  of  the  Legislature  not  to  bind  us  to  the 
•*sarae  forms  of  conveyancing  as  are  used  in  England.  Indeed,  I 
"conceive  the  object  of  the  Legislature  clearly  was  to  prevent  such 
"questions  as  these  arising,  and  to  set  up  a  standard  for  ourselves  by 
"which  the  validity  of  a  deed,  duly  registered,  might  be  tested." 

It  is  a  rule  of  law,  that  the  construction  of  deeds  ought  to  be 
favorable,  and  as  near  to  the  apparent  intent  of  the  parties  as  possi- 
bly may  be,  and  as  the  law  will  permit.  Parkhurst  i\  Sndth  (Willes' 
R.  332;  Shep.  Touch.  88).  In  Roe  v,  Tranmer  (2  Wils.  78),  WiUes, 
C.  J.,  says:  "The  Judges  have  been  astuti  to  carry  the  intent  of  the 
"parties  into  execution,  and  to  give  the  most  liberal  and  benign  con- 
"struction  to  deeds;  ut  res  magis  valeat  qiutm  pereat  By  the  word 
"'intent,'  is  not  meant  the  intent  of  the  parties  to  pass  the  land  b}' 
"this  or  that  particular  kind  of  deed,or  by  any  particular  mode  or  form 
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"of  conveyance,  but  an  intent  that  the  land  shall  pass,  at  all  events, 
"one  way  or  other.  ♦  ♦  ♦  Although  fonnerly,  according  to  some  of 
"the  old  cases,  the  mode  or  form  of  a  conveyance  was  held  material, 
"yet  in  later  times,  where  the  intent  appears  that  the  land  shall  pass, 
"it  has  been  ruled  otherwise;  and  certainly  it  is  more  considerable  to 
"make  the  'intent*  good  in  passing  the  estate,  if  by  any  legal  means 
"it  may  be  done,  than  by  considering  the  'manner'  of  passing  it,  to 
"disappoint  the  intent  and  principal  thing,  which  was  to  pass  the 
"land." 

Can  any  one  read  this  deed,  and  say  that  it  was  not  the  intention 
of  the  parties  that  the  land  should  pass  to  the  grantee  ?  Tlie  deed 
contains  all  that  is  essential  to  make  a  valid  deed  at  common  law, 
even  if  it  should  be  considered  that  a  valuable  consideration  is  not 
stated;  for  by  the  rules  of  the  common  law  no  consideration  is  neces- 
sary to  the  validity  of  a  deed  (2  Prest.  Conv.  420).  In  this  deed 
the  names  of  the  grantor  and  grantee,  and  the  land  professed  to  be 
conveyed,  are  sufficiently  described.  The  grantor  declares  that  by 
that  deed  he  "doth  grant,  bargain  and  sell,"  the  land  to  the  grantee, 
*  and  the  hcdyendurti  states  that  the  grantee  is  "to  have  and  to  hold" 
the  same  to  him  and  his  heirs  and  assigns  forever.  To  apply  the 
strict  and  technical  rules  applicable  to  conveyances  in  England,  and 
to  hold  that  such  a  deed  is  not  sufficient,  under  our  Registiy  Act,  to 
transfer  the  title  and  possession  of  the  land  to  the  grantee  would, 
we  think,  be  entirely  to  defeat,  not  only  the  intention  of  the  parties 
to  the  deed,  but  the  object  which  the  Legislature  had  in  view  in 
passing  the  Act  (26  Geo.  3,  c.  3),  from  which  the  Revised  Statute,  c. 
112,  does  not  materially  differ. 

If,  as  the  authorities  show,  the  insertion  of  the  most  trivial  sum  in 
the  deed,  evBn  one  cent,  without  any  proof  of  payment,  will  prevent 
the  creation  of  a  resulting  trust  in  the  grantor,  it  shows  how  entirely 
technical  the  rule  is,  which  it  is  contended  must  be  applied ;  on  what 
a  slight  founnation  the  defendant's  case  rests ;  and  what  injustice 
would  be  done  if  we  were  bound  to  give  effect  to  such  objections. 
We  think  the  Registry  Act  relieves  us  from  applying  the  strict  rules 
applicable  to  conveyances  in  England.  The  policy  of  the  law  of  this 
Province,  from  its  very  foundation,  has  heop.  to  simplify  and  facili- 
tate the  transfer  of  real  property,  and  to  ignore,  as  unsuitable  for 
this  country,  those  considerations  of  every  complex  and  subtle  kind 
in  the  En^ish  jurisprudence,  which  Mr.  Stepnens  (Vol.  1,  p.  466) 
describes  as  having  "  been  elaborated  into  a  highly  artificial  system, 
"  known  under  the  denomination  of  conveyancing ;  a  system  which 
"  maintains  its  own  separate  body  of  piuctitioners  and  professorB, 
"  and  constitutes  a  science  of  itself." 

Rule  discharged. 
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Ai'RiL  4Gth. 

By  ai^resinent,  under  seal,  l^etween  the  plaintiiT  and  B,  the  I:itter  rgrecd  to  purchase  a 
vessel,  then  huilding  by  the  plaintiff,  and  to  pay  him  a  certain  sum  per  ton  when 
tlie  vessel  was  launched — ii5l,4(X),  which  had  been  advanced  to  the  plaintiff,  to  l)e 
(letlucte<i  from  the  purchase  money.  In  an  action  on  the  agreement  for  the  price  of 
the  vessel,  the  defendant,  undernoticc  of  set-olf,  claimed  payment  for  goods  delivered 
to  the  plaintiff  subsequent  to  the  agreement. 

Heltl,  that  the  plaintiff  was  not  estopi)ed  by  the  agreement  from  shou-iug,  in  answer 
to  the  set-off,  that  the  goods  were  not  delivered  as  an  additional  j  »ayment,  on  account 
of  the  vessel,  or  as  a  sale,  but  on  account  of  the  ^l.-iOO,  v/hich  sum  was  not  paid  at 
the  date  of  the  agreement. 

A  bequest  by  a  debtor  to  his  creditor,  of  a  lei^ficy  to  the  amount  of  the  debt,  payable 
c«iit  of  the  proceetls  of  certain  property,  which  reuiains  unsold,  is  no  defence  to  an 
action  by  tlie  creditor  for  his  debt. 

This  ^vas  an  action  of  debt  for  the  pnce  of  a  vessel  built  by  the 
plaintiff  for  the  testator  under  an  agreement,  under  seal.  The 
declaration  also  contained  the  connnon  counts.  Plea — the  general 
issue,  with  notice  of  set-off. 

At  the  trial  before  Allen,  J.,  at  the  last  Alljert  Circuit,  a  verdict 
was  given  for  the  plaintiff  for  SI, 303.  The  facts  are  fully  stated  in 
the  judgment  of  the  Couii;. 

A  rule  nisi  for  a  new  trial  having  been  granted  on  the  following 
gTouncls  : — 1.  The  improper  admission  of  parole  evidence  of  the 
:?1,400  stated  in  the  a^*eement  to  have  been  advanced  to  the  plain- 
tiff; 2.  Misdirection  01  the  Judge  in  telling  the  juiy  that  the  bequest 
of  the  legacy  to  the  plaintiflTs  son  was  not  a  satisfaction  of  the  debt 
due  the  plaintiff. 

A.  Z.  Palmer,  Q.  C,  shewed  cause  in  Hilary  tenu  last.     As  to  the 
first  point — the  case  of  Read  r.  McClelan  (1  Allen  81)  is  in  point. 
It  was  held  there,  that  the  plaintiff's  acknov/ledgement  of  payment  ^ 
in  the  deed  might  be  explained  by  circumstances  tending  to  shew 
that   the  condition  was  made  up  of  the  defendant's  outstanding 
liability  on  certain  notes,  so  as  to  leave  it  a  c[uestion  to  the  jury  to 
say  whether  the  consideration  was  satisfied.     In  Carpenter  v.  Buller, 
(8  M.  &  W.  209),  it  was  held  that  a  party  would  not  be  estopped  by 
his  admissions  in  a  deed  in  an  action  brought  by  the  other  party,  not 
founded  on  the  deed.     In  this  case  plaintiff  had  a  right  to  show  that 
the  payment  of  the  91,400  was  made  in  puniuance  of  a  promise  made 
by  the  testator  at  the  time  the  agi*eement  was  entered  into,  and  not 
inconsistent  with  the  language  of  the  instinimont  itself.     No  doubt 
the  plaintiff  would  be  estopped  in  an  action  on  the  deed,  from  show- 
ing that  the  81,400  was  not  paid ;  but  when  the  defendants  claimed 
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payment,  under  the  notice  of  set-off,  for  goods  delivered  by  the 
testator  to  the  plaintiff',  the  plaintiff*  was  not  estopped  from  showing 
that  those  goods  were  delivered  in  payment  of  tlie  81,400,  and  not 
as  a  separate  transaction.  If  the  defendants  had  sued  the  plaintiff 
for  the  price  of  those  goods,  he  would  have  had  a  right  to  show  that 
there  was  no  sale  of  the  goods  to  him,  but  that  they  were  delivered 
to  him  in  payment  of  a  preceding  liability.  Secondly — The  riding 
of  the  learned  Judge  nuist  be  sustained,  for  it  cannot  be  said  that  a 
bequest  of  a  legacy  is  a  satisfaction  of  a  del)t,  unless  the  legacy  is 
paid.  The  legacy  wai>  to  be  paid  out  of  the  proceeds  of  a  vessel, 
which  was  proved  to  be  worth  not  more  than  half  the  amount  of  the 
legacies  directed  to  be  paid  out  of  it. 

Steddtudv  contra.  1.  If  the  plaintitF  would  be  estopped  in. an 
action  on  the  ain*eement,  from  saving  that  he  had  not  received  the 
§1,400,  he  is  equally  estopped  from  showing  that  the  goods  which 
the  defendants  claim  payment  for  under  the  set-off",  were  delivered 
in  payment  of  the  SI, 400,  because  it  amounts  to  a  denial  of  the  pay- 
ment which  he  has  admitted  bv  the  deed,  and  is  incoiisistent  with  it. 
It  is,  therefore,  not  competent  for  the  plaintiff*  to  say  that  the  goods 
he  got  afterwards  were  for  the  sum  acknowledged  in  the  instrument 
to  have  been  already  paid.  Baker  v.  Dewey  (1  B.  i:  C.  707).  2.  It 
ought  to  have  been  left  to  the  jury  to  say,  whether  the  legacy  was 
not  intended  as  a  pa^nnent  towards  the  liquidation  of  the  debt. 

Cur.  adv.  vidt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  debt  on  an  agreement,  under  seal,  made 
between  the  plaintiff' and  the  testator,  dated  ."^th  March,  18G4,  which 
recited  that  Charles  E.  Bishop  had  agreed  to  buy  a  vessel  then  build- 
ing in  his  ship-yard  by  the  plaintiff',  for  J?l  0  a  ton  carpenter's  measure- 
ment, when  finished  and  launched,  Charles  E.  Bishop  to  have  power 
to  do  all  thing's  necessary  to  obtain  registry  of  the  vessel,  81,400 
which  had  been  advanced  to  be  deducted  from  the  purchase  money. 
An  account  from  the  testator  s  books  was  read  in  evidence,  com- 
mencing 1st  January,  1864,  and  ending  28th  January,  1864,  showing 
a  balance  due  plaintiff*  of  J?l,oOO.  The  plaintiff'  claimed  in  answer 
to  defendant's  set-oft',  and  was  penuitted  to  show,  on  the  trial,  that 
the  §,1,400  was  not  advanced  before  or  at  the  date  of  the  agreement, 
but  that  the  testator  undertook  to  make  the  advance,  and  that  his 
obligation  to  do  so  was  the  way  in  which  the  plaintiff*  received  the 
$1,400.  That  at  the  time  of  signing  the  agi'eement,  he  had  received 
no  pait  of  the  SI  ,400,  but  that  that  amount  was  received  after  the 
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acrreernent  in  accordance  with  the  testator's  undei-takinnf.  This  was 
objected  to  on  the  ground  that  such  evidence  contradicted  the  deed. 
The  plaintiff'  did  not  finish  tlie  vessel,  and  the  testator  took  her  otl* 
his  hands  and  agreed  to  finish  her  himself.  Tliere  was  contmdictory 
evidence  as  to  the  rate  at  which  the  testator  agi-eed  to  take  her — 
whether  at  SI 4  or  81 G  per  ton.  The  testator  kept  the  accounts 
between  the  plaintiff  and  himself,  and  the  plaintifi'  had  received 
Sl,o8G  after  date  of  the  agi*eement.  The  vessel  measured  23G  tons, 
and  the  defendants  held  her  after  the  testator's  death,  and  at  the 
time  of  the  trial.  A  judgment  on  a  bond  and  warrant  of  attorney 
for  §2,422  by  Charles  E.  Bishop  v.  John  Bishop  (the  plaintiff)  was 
signed  on  the  18th  June,  ISGo,  and  afi.  fa.  was  issued  thereon,  22d 
June,  to  levy  Sl,200  debt  and  S22.20  costs,  upon  which  the  sheriff 
returned  as  follows : — "  Levied  on  Schooner  on  the  stocks,  in  J. 
"Bishop's  yard,  value  SI ,000.  Sold  the  same  to  Charles  E.  Bishop 
"  for  Si, 000."  The  defendants  gave  evidence  of  a  settlement  between 
the  plaintiff  and  Charles  E.  Bishop  in  December,  18G5,  a  few  days 
before  his  death,  in  which  it  was  agreed  that  81,000  was  due  the 
plaintiff  on  the  vessel,  at  which  time  Charles  agi'eed,at  the  plaintiff's 
request,  to  leave  that  sum  in  his  will  to  one  of  the  plaintiff  s  sons, 
in  payment  of  the  amount  due  the  plainti^'.  The  bequest  in  this 
will  was  as  follows : — 

"  I  give  and  bequeath  the  property  I  have  in  a  vessel  now  on  the 
"  stocks,  built  by  John  Bishop,  as  follows : — To  Clifford,  son  of  John 
"  Bishop,  twelve  hundred  dollars."  (Then  followed  other  bequests 
of  his  interest  in  the  vessel,  amounting  to  Sl,loO).  "The  amount 
"  left  to  Clifford  Bishop  to  be  placed  in  the  hands  of  his  father,  as 
"  hLs  guardian."  Evidence  was  given  by  the  plaintifi'  to  disprove  the 
settlement  with  the  testator,  and  the  agreement  as  to  the  be(][uest, 
and  also  to  show  that  the  judgment  had  been  fully  settled.  On  this 
state  of  facts  the  plaintiff  claimed  as  follows : — 

The  vessel,  237  tons,  at  SIG  per  ton, S3,702 

Balance  due  plaintiff  on  settlement, 15 

Amount  per  particulai-s, 103 —      S3,910 

Deduct  am't  rec'd  by  plaintiff,  as  proved,  less  the . .  SI  ,400  1  ,.58G 


Balance  due  plaintiff, 82,324 

Further  deduction  of  81,400, 1,400 


I' 

I  S924 

1  In  his  direction  to  the  juiy,  the  Judge  stated  that  it  was  not  dis- 
■  puted  that  the  testator  had  taken  the  vessel  off  the  plaintiff"s  hands, 
&  and  the  question  was,  upon  what  terms  he  took  her,  and  he  left  the 
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follov.'in,?'  nue.stion  to  them: — Was  there  a  .settlement  between  the 
l.rothA'n-,  by  whicli  it  was  a/.7ieed  that  $^1,000  was  due  the  plaintiff 
on  the  vessel  ?  If  there  was  not,  did  the  testator  agi'ee  to  take  the 
vessel  at  ?14  or  SIG  a  ton?  Had  the  sum  of  >?1,400  been  advanced 
l;>y  the  testator  to  the  plaintiff  at  the  date  of  the  agi-eement  (March 
.">'th,  1S()4),  or  vras  that  sum  paid  after  the  a^^nvement,  as  stated  by 
the  plaintiff?  He  also  told  them  that  the  will  did  not  affect  the  case. 
That  if  there  was  a  debt  due  the  plaintili*,  it  could  only  be  got  rid  of 
by  payment,  by  release,  or  ])y  accord  and  satisfaction,  and  that  the 
le^;acy  did  not  amount  to  satisfaction.  If  they  found  for  the  plain- 
ciff,  to  allow  interest  on  the  lialance  due.  The  iurv  found  for  the 
plaintitF,  for  the  value  of  the  vessel,  at  ?14  per  ton,  deductini^  §500 
lor  the  cost  of  finishing  her,  .'  .  .  S2,h04  00 

Less  amount  of  defendant's  account,      .  .  .         1,.)8(>  00 


SI ,2 IS  00 
One  year  and  two  niontlis'  interest,        .  .  .  85  18 


j?l,:30:3  18 

By  this  findin.'ij  the  iurv  ne^^atived  the  settlement,  and  also  nejm- 
tived  the  fact  of  the  SI  ,400  having  been  advanced  at  the  date  of 
the  agreement. 

In  the  case  cited  by  Mr.  Palmer,  Carpenter  v.  Buller  (8  M.  Sc  W. 
212),  Parke,  B.,  delivering  the  judgment  of  the  Court,  says: — "If  a 
"  distinct  statcraent  of  a  particular  fact  is  made  in  the  recital  of 
"  a  bond  or  other  instrument,  under  seal,  and  a  conti-act  is  made  wdth 
*'  reference  to  that  recital,  it  is  unquestionably  true  that  as  between 
**  the  ])arties  to  that  instrument  and  in  an  action  upon  it,  it  is  not 
''  cor.ipetent  for  the  party  bound  to  deny  the  recital,  notwithstanding 
*'  what  Lord  Coke  says  on  the  matter  of  recital,  in  Coke  on  Littleton 
"  (*)52  b.)  and  a  recital  in  instnunents,  not  under  seal,  may  be  such 
"  as  to  be  conclusive  to  the  same  extent.  A  strong  instance  as  to  a 
"  recital  in  a  deed  is  found  in  the  case  of  Lainson  :j.  Tremere  (1  A. 
*'  &;  E.  702),  where,  in  a  bond  to  secure  the  payment  of  rent  under  a 
"  lease  stated,  it  was  recited  that  the  lease  was  at  a  rent  of  £170, 
"and  the  defendant  VN'as  estopped  from  pleading  that  it  was  £1 40 
"  only,  and  that  such  amount  had  been  paid.  So  where  other  partic- 
''  ular  facts  w^cre  mentioned  in  a  condition  to  a  bond,  as  that  the 
*'  obligor  and  his  wife  sliould  appear,  the  obligor  cannot  plead  that 
"  he  appeared  himself,  and  deny  that  he  is  mamed,  in  an  action  on 
"the  bond  (1  Roll.  Abr.  873,  c.  25).  All  the  instances  given  in 
"  Comyn's  Digest  (Estoppel  a,  2),  under  the  head  of  estoppel  by  mat- 
"  ter  of  writing  (except  one  which  relates  to  a  release),  are  cases  of 
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**  estoppel  in  actions  on  the  instnnncnt  in  wliich  the  adnii.ssicns  are 
"contained.     By  hLs  contract  in  tlie  instrument  itself,  a  party  is 
**  assuredly  bound  and  must  fulfil  it;  but  there  is  no  authority  .to 
'*  show  that  a  party  to  the  instiument  would  be  estopped  in  an  action 
"by  the  other  party,  not  founded  on  the  deed,  and  wholly  collateral 
"to  it,  to  dispute  the  facts  so  admitted,  though  the  recitals  would 
"certainly  be  evidence,  for  instance,  in  another  suit,  though  ])etween 
"the  same  parties,  -where  a  question  should  arise  whether  the  plain- 
"  tiff  held  at  a  rent  of  £170  in  the  one  case,  or  was  married  in  the 
"  other  case,  it  could  not  be  held  that  the  recitals  in  the  b(md  were 
"conclusive  evidence  of  these  facts.     Still  less  would  matter  alleged 
"  in  the  instrument,  wholly  immaterial  to  the  contract  therein  con- 
•'  tained,  as  for  instance,  suppose  an  indenture  or  bonil  to  contain  an 
"unnecessary  description  of  one  of  the  parties,  as  assignee  of  a  bank- 
"  rupt,  overseer  of  the  poor,  or  as  filling  any  other  character,  it  could 
"not  be  contended  that  such  statement  would  be  conclusive  on  the 
"other  party,  in  any  other  proceeding  between  them."     ilay  nut  the 
jurj',  on  the  question  submitted  to  them,  viz:  Whether  the  i:5l,40O 
had  been  advanced  to  the  plaintiff  at  the  date  of  the  agreement,  or 
whether  that  sum  was  paid  afterwards — be  assumed  to  have  found 
that  the  sum  advanced  after  the  agi'cement  was  not  a  payment  on 
account  of  the  vessel,  and  therefore  that  the  defendants  v/ere  not 
entitled  to  it  as  an  additional  credit ;  but  that  it  was  the  original 
advance  which  never  was  made,  but  vwiich,  as  between  the  parties 
was  considered  as  made,  and  which  tlie  testator  was  in  justice  and 
equity  bound  to  make,  and  then  did  make,  nunc  pro  tfuu:;  and 
therefore,  though  the  plaintiff  would  be  estopped  from  denying  the 
fact  that,  at  the  time  of  executing  the  agi*eement,  he  had  Ijeen  paid 
81,400  on  account  of  the  piu'chase,  the  defendants  are  not  in  a  posi- 
tion to  claim  the  subsequent  advances  as  a  payment  on  account  of 
the  vessel,  or  as  a  set-ofF  for  goods  sold  and  delivered,  because  the 
plaintiff  received  them  on  another  and  distinct  account,  and,  in 
accordance  with  the  testators  promise,  l.)ased  on  the  condition  that, 
for  the  purpose  of  the  agreement,  the  plaintiff  would  admit  the 
receipt  of  an  amount  not  actually  paid  \     We  incline  to  this  view  of 
the  case;  but,  as  the  plaintiff's  counsel  was  willing  the  verdict  should 
be  reduced  to  SI  ,000,  and  the  defendant's  own  evidence  proves  posi- 
tively that  the  testator  admitted  that  sum  to  be  due  the  plaintiff,  we 
think  it  would  be  better  to  reduce  the  verdict  to  that  amount,  with 
interest  from  the  date  of  the  settlement. 

Rule  accordini^lv. 
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One  tenant  in  common  cannot  maintain  an  action  for  money  had  and  received  against 
his  CO- tenant,  for  receiving  more  than  his  share  of  the  rente  and  profits  of  the  joint 
proi)Ci'ty,  unless  there  is  an  account  settled  and  balance  agreed  upon,  even  though 
the  defendant  may  have  acted  as  bailiff  of  tlic  other  co-tenants  in  receiving  the  i^nto. 

Defei'.dant  being  a  tenant  in  common  with  the  plaintiffs  who  were  infants,  ivndered 
an  account,  in  which  he  acknowledged  a  cert;iin  sum  to  be  due  from  him  to  the 
plaintiti's,  as  their  share  of  the  rents  of  the  joint  i)roperty  which  he  had  received  ; 
the  plaintiffs'  guardian  disputed  the  correctness  of  the  account,  and  claimed  a  much 
larger  sum  from  the  defendant.  Held,  in  an  action  for  money  had  and  received, 
that  such  balance  not  having  been  agreed  to,  the  plaintiffs  were  not  entitled  to  retain 
a  verdict  for  that  amount. 

Assumpsit  for  money  had  and  received  and  on  an  account  stated. — 
The  defendant,  in  right  of  his  wife,  and  tlie  plaintifis  were  tenants 
in  common  of  certain  property,  the  rents  of  which  the  dt-fendant 
had  received,  and  was  alleged  to  have  Retained,  and  the  acti(jn  was 
brought  to  recover  the  plaintiff"s  sliare  of  such  rents. 

At  the  trial  before  Allen,  J.,  at  the  St.  John  circuit  in  August 
last,  it  appeared  that  the  rents  of  the  common  property  were  collected 
l)y  defendant  for  the  benefit  of  all  parties,  in  pui-suance  of  an  under- 
standing with  the  late  Win.  Wright,  the  plaintiffs'  guardian.  That 
in  October,  18G5,  after  Mr.  Wnght's  death,  the  defendant  had  ren- 
dered an  account  in  which  he  admitted  a  balance  of  S27o.(iO  to  be 
due  from  him  as  the  plaintifis'  share  of  rents  received  by  the  defend- 
ant, after  deducting  payments  for  repairs,  c^:c.;  but  that  the  guardian 
for  plaintiffs  at  that  time  claimed  a  nmch  larger  sum  to  be  due.  A 
verdict  was  given  for  the  plaintifis  for  $1,. 31)0.00  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  on  the  ground  that  the  action 
could  not  be  maintained,  by  one  tenant  in  connnon  against  his 
co-tenant.     A  i-ule  nisi  having  been  obtained  in  Michaelmas  term  last. 

JacJiy  Q.  C,  shewed  cause  in  Ililaiy  tenn.  This  is  an  exception  to 
the  general  rule  that  one  tenant  in  connnon  cannot  biing  an  action 
against  his  co-tenant.  There  Vv^as  an  account  stated  between  the 
plaintifis'  guardian  and  defendant,  and  the  latter  by  collecting  the 
rents  of  the  common  property,  became  the  bailiff'  of  the  plaintiffs, 
and  as  such  might  be  sued  by  his  co-tenant  at  connnon  law  in  an 
action  of  account,  (Coke  on  Littleton,  172  a  i:  200  h).  An  action 
for  money  had  and  received  is  eciuivalent  to  a  bill  in  equity,  and 
will  lie  where  a  bill  in  equity  will  lie,  the  jurisdiction  of  the  law  and 
equity  being  concurrent  in  mattei*s  of  account,  (2  Chitty  prac.  410 ; 
Dinwiddle  c.  Bailey,  0  Ves.  141;  Straton  v.  Rastall,  2  Term  Rep. 
370).  If  one  of  the  co-tenants  makes  an  agreement  to  collect  the 
rents  and  account  to  the  other,  paying  him  his  share,  why  should  it 
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not  be  bindinff  ?  [Ritchie,  C.  J. :  Does  that  alter  the  pdnciple,  or 
does  it  differ  from  the  case  of  one  partner  acting  for  his  co-partner  ?] 
The  fact  of  the  defendant's  wife  being  a  tenant  in  common  cannot 
prevent  him  from  l)ecoming  the  bailiff  of  the  otlicr  co-tenants.  The 
very  fact  of  a  request  to  receive  the  rents,  raises  an  implied  agree- 
ment to  pay  them  over:  Clarance  v.  Marshall,  (2  C  fc  M.  4J)o) ;  Shaw 
I!*.  Grant,  (Berton  Rep.  110) ;  Benson  v,  Leeman,  (2  Kerr  118) ;  Spur- 
i-away  i\  Rogers,  (12  Mod.  517) ;  Eason  c.  Henderson,  (12  Q.  B.  D8G). 

Fratie)',  contra.  The  law  cited  does  not  apply  here.  The  Statute 
3  &:  4  Anne,  gave  a  tenant  in  common  an  action  of  account  against 
his  co-tenant,  but  an  acticm  for  money  had  and  received  will  not  lie. 
The  express  contmct  made  with  Wright  does  not  alter  the  case,  for 
the  defendant  could  not  set  it  up  as  a  defence  against  an  action  by 
the  plaintiffs. .   Thoma.s  v.  Thomas  (5  Exch.  2S). 

Cur.  (idv.  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Couit. 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 
The  defendant,  in  right  of  his  wife,  was  tenant  in  common  with 
the  plaintiffs,  and  received  the  rents  of  the  common  property,  and 
this  action  was  brought  to  recover  the  plaintiMs'  share  of  such  rents. 
The  late  Wm.  Wright  represented  the  plaintiffs,  the  othei*  tenants  in 
common,  and  fully  acquiesced  in  the  defendant's  receipt  of  the  rents 
for  the  benefit  of  all  paities. 

At  law,  one  partner  or  tenant  in  common,  cannot  in  general  sue  his 

co-paitner  or  co-tenant  in  any  action  in  form  ex  amirarfa;  but  must 

proceed  by  action  of  account  or  bill  in  e(|uity.     This  rule  is  founded 

on  the  nature  of  the  situation  of  the  parties,  the  diHiculty  at  law 

of  adjusting  complicated  accounts  between  them,  and  the  propriety, 

arising  from  the  supposed  confidence  reposed  by  the  parties  in  each 

other,  of  their  being  examined  upon  oatli,  which  can  generally  only 

be  effected  in  a  Court  of  Equity.     1  Chit.  PI.  :31).     "By  the  counnon 

'^law,  joint-tenants  and  tenants  in  common  had  no  remedy  against 

"each  other,  where  one  alone  received  the  whole  profits  of   the 

"estate;  for  he  could  not  be  charged  as  bailiff  or  receiver  to  his  com- 

"panion,  unless  he  actually  made  him  so.     But  now,  by  the  4  .^  5 

1      "Anne,  c.  IG,  it  is  provided  that  they,  and  their  executors  and  ad- 

I      "  minis trators,  may  have  an  account  against  tlie  others,  as  bailiffs, 

1      "for  receiving  more  than  conies  to  their  just  share  or  proportion, 

I     "and  against  their  exccutoi's  and  administrators."     Bac.  A])r.  *Joint- 

I     tenants.'  (L). 

I        The  case  of  Eason  v.  Henderson  (12  Q.  B.  08G)  was  cited  on  behalf 
ft    of  the  plaintiffs.     That  was  an  action  of  account,  and  therefore 
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does  not  boar  on  the  present  case;  bnt  the  judgment  of  the  Couii" 
of  Queen's  Bench  wa:>  reversed  in  the  Exchequer  Chaniher.  See 
Henderson  r.  Eason  (17  Q.  B.  701}.  The  defendant  in  that  case 
occupied  the  whole  fann  on  his  own  accourit,  cultivated  it  an,l  re- 
ceived all  the  produce  and  appropriated  it  to  Ids  own  us(^  The  Judge 
ruled  in  favor  of  the  plaintiU's,  in  accordance  with  the  decision  in 
12  Q.  Bench,  1)SG;  hut  Parke  B.  in  delivering  the  judgment  of  the 
Court,  said:  "There  is  no  doubt  as  to  the  law  before  the  Statute  of 
"  4  Annj,  c.  10.  If  one  tenant  in  common  occupied  and  took  the 
"whole  profits,  the  other  had  no  remedy  against  him  w])ile  the  ten- 
"ancy  in  common  continued,  un. ess  he  was  put  out  of  ixjssession, 
"  when  he  miglit  have  his  ejectment,  or  unless  he  appointed  the  otlier 
"  to  be  his  bailiff  as  to  his  undivided  moiety,  and  the  otlier  accepted 
"  that  appointment,  wlien  an  action  of  f^ccount  woidd  lie,  as  au*ainst 
"a  l)aiiift'  of  the  ovrner  of  the  eiitirety  of  an  estate.  Until  the 
"  StauUte  of  Anne  this  s^ate  of  the  law  continued.  Tliat  Statute 
•*  provides,  by  Sect.  27,  tiiat  an  action  of  account  may  be  brought 
"and  maintained  by  one  joijit- tenant  and  tenant  in  conimon,  his 
"  executoi-s  and  adnunistrators,  against  the  others  for  ivceiving  more 
"than  comes  to  his  just  share  or  proportion,  and  against  the  execu- 
"  tor  and  administrator  of  such  joint-tenant  or  tenant  in  common; 
"and  the  auditors  are  authorized  to  administer  an  oath.'' 

On  an  account  which  shew.-;  an  agreed  balance  between  the  plain- 
tiff  and  defendant,  the  action  of  account  is  gone,  and  tlie  plaintili 
inav  have  an  action  of  debt  on  the  arrear  or  balance  of  the  account; 
Imt  nothijig  short  of  this  will  ])e  sUiMcient  to  alter  the  nature  of  the 
demand,  and  give  the  plaintiff  an  action  of  debt  for  tlie  arrears  or 
balance.     Baxter  r.  Hozier  (.')  Eing.  N.  C.  2«SS). 

There  tlie  question  arose  on  the  plea  of  j^lcne  c<nnjf'fi*t)''(t  in  an 
action  of  account  against  a  tenant  in  connnon  and  l>ailill'.  Tindal, 
C.  J.,  in  delivering  ju<lgment,  says:  ''The  question  necrssarily  aiises, 
"  what  is  such  aii  accounting  with  the  plaintiff  as  will  satisfy  tb.is 
"  plea  ?  We  think  the  accounting,  wiiich  is  necessary  to  satisfy  this 
"  allegation,  may  be  inf errerl  from  the  passa^ge  in  Fitzherbei*t  already 
"  cited,  and  the  authorities  there  referred  to  from  the  Year-books 
"  (viz.,  7  Hen.  4,  c.  14,  and  34  Hen.  G,  c.  43j,  to  be  the  rendering  an 
"account  to  the  satisfaction  of  the  plaintifl',  or  an  account  which 
"  shows  iUi  (Kjired  hi'dnrfi  heti'V'-'ii  the  nIatDfl  fund  fltf  (Icfnidaa};  for 
"  nothing  short  of  this  wouhl  be  sulhcient  to  alter  the  nature  of  the 
"  demand,  and  to  give  the  plaintiff  an  action  of  debt  for  the  arreai-s 
"  or  balance.  And  again,  in  the  case  in  the  Year-books  last  referred 
"  to,  where  the  plea  was  that  the  defendant,  'after  the  receipt  of  the 
"  moneys,  and  before  th3  writ  purchased,  himself  accounted,  together 
"  with  the  plaintiff,  of  the  same  moneys/  and  it  was  objected  that 
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the  plea  was  bad  because  a  man  cannot  be  judge  in  his  own  cause. 

The  answer  given  was,  that  by  mutual  consent  he  may.      And 

indeed,  it  is  obvious  that,  if  the  mere  fact  of  rendering  a  true 

"  account  to  the  plaintiff,  though  not  agreed  to  by  him,  were  sullicient 

to  bar  the  action,  a  defendant,  by  ])lcsn\'m'^ plene  coiujnitacif,  might 

always  defeat  the  object  of  the  action  of  account,  which  is,  to  obtain 

"  an  investiijation  before  auditors,  and  mi<jht  insist  that  the  truth  of 

"  the  whole  account  rendered  was  a  question  to  be  decided  before  the 

"jury  at  Xlsl  Priu..^.''     ♦     ♦     ♦     The  plea  put  in  by  the  defendant 

"  on  this  occasion,  that  he  has  rendered  to  the  plaintiff  a  reasonable 

"  account,  is  not  made  out  in  his  favor,  unless  he  can  shew  tliat  the 

"  account  so  rendered  was  one  of  that  description,  that  the  result  was 

"a  balance  asceiiained  and  agreed  upon  between  the  parties." 

The  case  of  Thomas  v.  Thomas  (o  Exch.  28)  seems  directly  in  point. 
It  was  held  in  that  case,  that  an  action  for  money  had  and  received, 
would  not  lie  by  one  tenant  in  common  against  his  co-tenant  vrho 
had  i*eceived  more  than  his  share  of  the  profiles.     Parke,  B.,  in  deliv- 
ering the  judgment  of  the  Ooui*t,  says:  "It  is  expressly  laid  dov»ii 
"  that  no  action  of  account  lay,  by  the  counnon  law,  by  one  tenant 
"  in  common  against  his  companion,  for  taking  more  than  his  share 
"  of  the  profits,  unless  where  he  constitutes  him  his  bailiff  to  receive 
them.     Now  the  want  of  remedy  by  the  connnoii  law,  was  provided 
for  by  the  Statute  4  Anne,  c.  IG,  §  27,  which  enables  one  tenant  in 
**  common  to  maintain  an  action  of  account  against  the  othei*,  as 
**  bailiff,  for  receiving  more  than  his  due  share  or  propoi*tion;  in  which 
*' case,  however,  he  is  entitled  to  all  the  rights  and  indemnities  of 
a  receiver,   and   consequently  would  be   able    to   show  that  the 
money  had  been  lost  without  his  default;  whereas  in  an  action  for 
"monev  received  to  the  u;-e  of  anothei*,  the  defen(^lant  is  liable  for 
*•  the  money  absolutely.     It  is  clear,  therefore,  that  the  Statute  of 
*' Anne  only  gives  an  action  of  account,  in  which  the  receiver  would 
"be  entitled  to  all  just  allowances;  and  if  so,  that  this  action  for 
"  money  had  and  received,  vrill  not  lie.  *  *  ^'  It  appears  to  us,  thei'c- 
"  fore,  that  the  case  of  a  tenant  in  common,  who  receives  tlie  whole 
"of  the  rent  due  to  himself,  and  his  companion,  is  analogous  to  the 
"case  of  a  tenant  in  common  taking  the  whole  of  a  chattel  into  his 
"possession,  in  which  case  neitlier  trespass  nor  trover  lies  against 
"him.     The  plaintiffs  only  remedy  here  is,  therefore,  by  action  of 
"  account." 
,  It  may  possibly  be  in  this  case,  tl;at  the  defendant  was,  as  con- 

I  tended  by  the  plaintifls'  counsel,  the  bailift'  of  the  other  co-tenants  by 
I  virtue  of  the  agreement  between  him  and  Mr.  Wright;  if  so,  that 
ft  would  have  no  other  effect  than  to  enable  an  action  of  account  to  be 
ft     brought  against  him  at  common  law,  there  being  no  accoimt  settled, 
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and  balance  agreed  upon,  between  the  paiiies.  We  do  not  think  the 
plaintiifs  would  be  entitled  Uy  retain  their  verdict  for  the  ?275.60, 
the  balance  acknowledged  by  the  defendant  to  be  due  by  the  account 
rendered  October  5,  1805,  because  that  balance  was  never  agreed  to 
by  Perkins,  the  plaintiff's  guardian,  he  having  always  claimed  that 
a  much  larger  sum  was  due  from  the  defendant.  As  the  defendant's 
counsel  offered  to  allow  the  verdict  to  stand  for  that  sum,  we  might, 
if  the  plaintiffs'  counsel  assented,  reduce  it  accordingly;  but  as  he  is 
unwilling  to  do  so,  the  rule  nuist  1:)e  made  at)Solute  for  enteiing  a 
nonsuit. 

Rule  absolute. 


Spence  v.  Trexholm. 

April  20th. 

Where  a  jury  of  view  suppea  mid  slept  txt  the  j)laintif?'8  house  after  completing  the 
view.  Held,  no  ground  tor  distuihin^  ia  vtntict  for  tb.e  plaintiti',  it  a^)j)earinu:  that 
no  coiinnunicatiou  respecting  the  suit  had  tr.ken  pi.'ce  l.>etweeu  the  phimtiff  and  the 
jur}' ;  that  there  was  n(>  inn  within  ten  miles  of  the  place,  and  no  house  near  except 
th.e  plaiutifl's  and  his  son's,  wlicre  all  tlie  jury  C'>aM  he  accunimodated  ;  that  the 
jury  were  taken  to  tlie  plaintiff's  house  by  the  Deputy  Sheriff,  who  attended  them, 
and  who  objected  to  their  separating;  and  there  was  no  coiiii^laint  that  the  verdict 
was  against  evidence. 

This  was  an  action  of  trespass,  (juare  c^(iU'<uht  frejlt,  tried  before 
Allkx,  J.,  at  the  last  AVestmorland  Circuit,  in  which  a  jury  of  view 
was  sent  to  inspect  the  land  in  dispute,  and  a  verdict  was  found  for 
the  plaintiff.  A  rule  n'o^i  was  obtained  to  set  aside  the  verdict  on 
the  ground  of  the  improper  conduct  of  the  jury  of  view,  in  being 
supplied  with  food,  and  sleeping  at  the  plaintiff's  house  on  the  occa*- 
sion  of  their  viewing  the  premises. 

A.  L.  Palmev,  Q.  C,  shewed  cause  on  a  former  day  in  this  term,  on 
the  affidavits  of  the  Deputy  Sheriff,  the  plaintiff,  and  two  of  the  jury- 
men, the  substance  of  which  is  stated  in  the  judgment  of  the  Court. 
He  contended  that  the  minds  (;f  the  juiy  were  in  no  way  influenced 
by  anything  that  passed  at  the  plaintiff's  house,  and  that  as  he 
became  responsible  for  their  travelling  expenses,  food  and  lodging, 
while  employed  as  a  jury  of  view,  it  was  not  material  whether  these 
necessaries  were  furnished  at  his  house  or  elsewhere. 

^4.  J,  Smith,  Q.  C,  contra,  conten<led  that  the  verdict  should  be  set 
aside,  as  it  was  impossible  to  detennine  how  far  the  minds  of  the 
jury  might  have  been  influenced  by  their  treatment  at  plaintiflTs 
house.     The  very  decorous  and  coirect  conduct  of  the  plaintiff  and 
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liis  family  in  refraining  from  alluding  to  the  suit,  might  have  been  a 
means  of  influencing  them.  The  impropriety  of  lodging  them  there 
could  not  be  relieved  by  any  agreement  made  between  the  Sheriff' 
And  the  plaintiff,  as  to  who  should  bear  their  expenses. 

Car,  adv.  vulf. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  only  gi'ound  upon  which  the  rule  nisrl  was  moved  for  in  this 
case,  was  the  alleged  improper  conduct  of  the  jury  of  view,  in  being 
supplied  with  food  and  sleeping  at  the  plaintiff'^s  house  on  the  occa- 
sion of  their  viewing  the  land  in  dispute.  The  juiy  of  view  was 
applied  for  by  the  plaintiff*,  and  the  defendant  ha\'ing  declined  to 
bear  any  part  of  the  expense,  the  plaintiff*  became  responsible  to  the 
Sheriff*  for  the  amount.  The  land  in  dispute  was  about  fifty  miles 
distant  from  the  Court-house,  and.  the  jury  were  attended  during 
their  absence  by  the  Deputy  Sheriff*,  by  whose  affidavit  it  appears 
that  the  juiy  completed  their  examination  of  the  land  in  the  even- 
ing, about  dark,  and  as  there  was  no  inn  within  a  distancLj  of  ten 
mues,  the  defendant's  shower  offered  to  take  part  of  the  jury  to  his 
house  for  the  night,  but  the  Deputy  Sheriff  objected  to  their  being 
separated,  and  as  there  was  no  house  near,  except  the  plaintiff's,  his 
son's,  and  the  defendant's  shower,  where  all  the  jury  could  be  accom- 
niodated,  and  they  required  refreshment,  he  took  them  to  the  plain- 
tifi^s  house,  and  asked  him  to  lodge  them  for  the  night,  wlrlcii  the 
plaintiff  unvvillingly  agreed  to"  do.  The  Deputy  Sheriff',  the  plaintiff*, 
and  two  of  the  jurors,  swear  that  no  conversation  took  place  about 
the  suit  while  the  jury  were  at  the  plaintiff's  house,  and  (as  is  stated 
in  the  affidavits  of  the  two  juroi-s),  that  the  Deputy  Sheriff*  and  the 
jiirj^  occupied  a  room  by  themselves,  apait  from  the  plaintiff**.s  family. 
The  act  complained  of  was  the  act  of  the  Deputy  Sheriff' — the  officer 
of  the  Court — and  not  of  the  plaintiff*;  and  tliough  it  would  have 
l)een  more  prudent  for  him  not  to  have  gone  to  the  plaintiff"s  house, 
if  the  jury  could  have  been  convenient^  accommodated  elsu where, 
(of  which  we  have  no  evidence,  and  no  application  was  made  for 
time  to  answer  that  part  of  the  affidavits),  w^e  think  there  is  no  sus- 
picion of  any  improper  motive  on  the  part  of  either  the  officer,  the 
plaintiff^  or  the  jury.  Indeed  the  Deputy  Sheriff  seems  to  have  con- 
sidered it  his  duty  to  remain  with  the  jury  and  not  allow  tliem  to 
separate,  in  order  to  prevent  any  improper  communication  with  tliem. 
In  Morris  v.  Vivian  (10  M.  &z  W.,  ir{7),  where  two  of  the  jury,  during 
the  progress  of  a  trial  that  lasted  two  days,  dined  and  slept  at  the 
house  of  the  defendant  on  the  evening  of  the  fii'st  day,  it  was  held 
that  this  did  not  avoid  a  verdict  found  for  the  defendant.     Lord 
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Aln:i^'er,  C.  B.,  saivl:  "If  tlie  Judge  who  tried  the  cause  had  thought 
"  th«'  verdict  had  been  contrary  to  the  wei;i:lit  of  evideiice — a  circum- 
"  stance  which  would  have  induced  us  to  look  for  some  motive  for 
"  it — or  if  an3'  corrupt  motive  could  at  once  be  seen,  we  might  liave 
"  Ix'.'U  induced  to  set  it  aside."  If  tlie  verdict,  in  the  case  now  Ix'fore ' 
us  iiad  been  contmrv  to  the  wei^^ht  of  evidence,  or  if  the  evidence 
in  ia\or  of  either  party  liad  been  so  nearly  balanced,  that  the  jury, 
in  gi^'ing  their  verdict,  might  be  supposed  to  have  been  influenced 
by  wliat  took  place  at  the  plaintiff's  house,  that  might  have  been  a 
rea."-(>n  v.diy  W(?  should  exercise  our  discretion  and  set  aside  the  ver- 
dici.  as  the  policy  of  the  Couit  is  to  avoid  any  suspicion  of  improper 
motive's  in  the  jury;  but  here,  it  is  not  objected  that  the  verdict  is 
no:  fully  wanunted  by  the  evidence,  and  as  all  improper  interference 
on  Ui'j.  pai*t  of  the  plaintiff  is  negatived,  w(*  cannot  see  that  the 
defendant  has  been  in  any  way  preju<liced  Ijy  what  took  place,  or 
that  luider  tlic  peculiar  circumstances  of  this  case,  the  due  adminis- 
tration of  justice  rec^uires  our  interference:  we,  therefore,  think  the 
rule  i.iu.^t  be  discharijed. 

Rule  dischar<ved. 

o 


GouRLEY  and  othei-s  i\  Gilbert  and  othci's. 

(Eq  u  If  J  ApjK'uI. ) 

A  testator  devised  as  follov/s: — "Also  I  give  to  my  son  S.  H.  (r.  the  use  of  my  farm, 
(describing  it),  also  to  his  lawful  children,  and  in  case  of  his  death  without  children, 
then  to  be  equally  divi«led  Injtween  my  five  ilaughters,  (namiu'^  theui)  and  their 
heirs  forever."  When  the  testator  died  S.  H.  (i.  had  no  chiM  boni;  but  his  wife 
was  then  ennentey  and  a  son  was  bom  shortly  afterwanU.  S.  H.  G.  at  his  death  left 
thid  iion  and  four  younger  children  sun'iving  him. 

Held — that  S.  H.  G.  by  this  devise  took  an  estate  for  life,  and  at  his  death,  all  hia 
chihlren  then  living,  an  estate  in  fee. 

Tins  was  an  appeal  from  a  decision  of  liis  Honoi*  the  Master  of  the 
Rolls.  The  late  Thomas  Gilbei-t,  bv  his  last  will,  dated  iStli  Novem- 
ber,  1854,  inter  allay  devised  as  follovrs:  "Also,  I  give  to  my  son, 
"  Saiiuiel  Heniy  Gilbeit,  the  use  of  my  farm,  called  Grimross  Island, 
*'  containing  two  hundred  acres,  situate  in  the  Parish  of  Gagetown, 
"  County  and  Province  aforesaid,  also  to  his  lawful  cliildren,  and  in 
"case  of  his  death  without  children,  then  to  be  equally  divided 
"  bet^A'een  my  five  daughters,  Hannah  Brarlf  ord,  Eliza  Amelia,  Frances 
"  Eli::abeth,  Anne  Townsend,  and  Lucretia  Sophia  Gilbert,  and  their 
"  heii>5  forever." 

Thomas  Gilbert  died  on  the  13th  Febinaary,  1S55.     Samuel  H. 
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Gilbei-t,  though  mamed,  had  no  children  bom  at  the  date  of  the  will, 
or  at  the  time  of  Thomas  Gillxjrt's  death ;  but  his  wife  was  then 
tnciente,  and  a  son,  Thomas  Gilbc*i*t,  was  bom  on  the  2nth  June,  1855. 
S.  H.  Gilbert  died  on  the  loth  Apiil,  18G4,  leaving  his  son  Thomas 
and  four  other  children  him  surviving. 

By  indenture,  dated  20th  April,  18C1,  made  between  Samuel  H. 
Gilbei-t  and  wdfe,  of  the  one  part,  and  his  sisters,  Eliza,  Frances, 
Lucretia,  and  Anne,  Samuel  H.  Gilbert  conveyed  Grimross  Island  to 
his  said  sisters,  in  tiiist,  to  manage  the  same,  and  apply  the  rents  and 
profits  for  the  payments  of  all  costs,  charges  and  expenses  of  the 
trust,  and  of  all  moneys  then  or  thereafter  owing  to  them,  and  to 
apply  the  surplus  in  pajinent  of  cei'tain  debts  due  to  other  paities, 
including  a  debt  due  to  the  plaintiff,  Robeit  Gourley,  and  on  pay- 
ment of  such  debts,  to  re-assign  the  same  to  Samuel  H.  Gilbei-t, 
under  which  trust  deed  the  grantees  entex-ed  into  possession. 

The  Master  of  the  Rolls  decided  that  Sanniel  H.  Gilbei-t  and  his 
.son  Thoma-s,  were  under  the  said  devise,  on  the  death  of  the  testator, 
.seised  in  fee  as  tenants  in  conmion  of  the  said  farm.  From  this  de- 
cision, the  plaintiff  Gourley,  and  the  trustees,  and  the  four  yomigcr 
children  of  Samuel  H.  Gilbert,  appealed.  The  appeal  was  argue«l  in 
Michaelmas  Tenn  last. 

G.  Gilbert  (for  the  children)  contended  that  the  true  construction 
of  the  will  was,  that  S.  H.  Gilbert  should  have  a  life  estate  and  his 
children  a  fee  simple  on  the  death  of  their  father ;  remainder  to  the 
<laujxhters  if  he  had  died  without  children.  It  could  not  be  sai<l  that 
the  testator  intended  to  give  an  estate  tail,  for  no  such  estate  can 
be  created  in  this  Province — citing  Doe  r.  Bamsall  (G  T.  R.  80),  Doe 
r.  Elbey  (4  East  313),  Jeffrey  v.  Honeyw^ood  (4  Madd.  308),  Wood  v. 
Barron  (1  East  259),  Scale  v.  Barter  (2  B.  &  P.  485),  Crawford  v. 
Trotter  (4  Madd.  3C1),  Newman  v.  Nightingale  (1  Cox.  341 ),  Slater 
r,  Dangerfield  (15  M.  &  W.  263). 

Kaye  (for  the  trustees)  contended  that  S.  H.  Gilbert,  by  the  will, 
took  an  estate  in  fee,  with  an  executoiy  devise  to  the  daughters,  in 
ease  he  died  without  children — citing  Mellish  v.  Mellish  f  2  B.  cV:  C. 
520),  Doe  V.  Davies  (4  B.  &  Ad.  43),  Doe  v.  Bradley  (IG  East,  31)9), 
Hodges  V.  Middleton  (Doug.  431),  Kith  v.  Ward  (2  Sim.  &  Stu.  409). 

J(u:k,  Q.  C,  (for  Gourley)  contended  that  S.  H.  Gilbert  took  an 
estate  in  fee  simple  by  the  devise,  which  was  drawn  in  such  a  way 
as  to  give  an  estate  tail ;  but  as  that  estate  could  not  exist  in  this 
Province,  it  gave  him  a  fee  simple  under  our  law.     Where  land  is 


82  CASES  IN  THE  SUPREME  COURT. 


Gourley  v,  Gilbert. 


given  to  a  man  and  his  children,  it  is  the  same  as  if  to  him  and  the 
heirs  of  his  body,  and  is  an  estate  tail — citing  Beresford\s  Case 
(7  Rep.  41  a.),  Doc  v.  Clarke  (2  H.  Blac.  399),  Millar  v.  Turner 
( 1  Ves.  Sr.  85). 

Car.  a(h\  vitlt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Coui-t,  (after 
stating  the  facts).  It  was  contended,  on  Ixjhalf  of  the  children,  that 
their  father,  S.  H.  Gilbert,  was  entitled  to  an  estate  for  life  only,  with 
remrjnder  over  to  all  his  children  in  fee  simple  as  tenants  in  com- 
mon, with  a  contingent  remainder  to  the  testator's  dauo^htei^  in  fee, 
in  the  event  of  S.  H.  Gilbert  dying  without  lawful  cliildren.  On 
behalf  of  Gourley  and  the  trustees,  it  was  contended  that  S.  H.  Gil- 
bert took  an  estate  in  fee  simple,  with  an  executory  devise  over  to 
the  five  daughters  of  the  testator,  in  the  event  of  S.  H.  Gilbei-t  not 
havir.g  issue  at  the  time  of  his  decease. 

In  construing  an  instrument  we  must  bear  clearly  in  mind  the 
estal  lished  rules  of  construction,  and  accurately  imderstand  the  legal 
meaning  of  the  terms  used ;  and  certainly  the  primary  duty  or  a 
court  of  constmction  in  the  interpretation  of  wills,  is,  if  possible,  to 
arrive  at,  and  give  effect  to  the  intentions  of  the  testator,  and  in  so 
doing  to  give  effect  to  every  word  of  the  will ;  provided  that  an 
effect  can  be  given  to  eveiy  word  not  inconsistent  with  the  general 
intent  of  the  whole  taken  together,  and  to  give  to  each  word  em- 
ployed, if  it  can  with  propriety  bear  it,  the  literal  ordinary  meaning 
which  it  has  in  the  vocabulary  of  ordinary  life,  and  not  to  give  to 
words  employed  in  that  vocabulary  an  artificial,  a  secondary  and 
a  teclmical  meaning ;  and  alw^ays  to  interpret  the  words  used  accord- 
ing to  their  legal  effect  and  operation,  unless  a  different  sense  must 
of  necessity  be  put  upon  some  of  the  words,  in  order  to  render  the 
whole  wall  consistent.  See  Young  v.  Robertson  (4  Mactj.  H.  L.  C. 
314  &  345). 

It  is  much  to  be  resetted  that  the  testator's  intent  had  not  been 
more  clearly  expressed ;  but  as  was  said  by  Lord  Eldon  in  Booth  v. 
Blundall  (1  Meriv.  337),  "the  question  is  not  what  the  testat<^)r  really 
"  meant  (which  can  never  be  ascertained)  but  what  he  has  authorized 
"  the  Court  to  say  it  is  probable  was  his  meaning." 

The  words  ai*e  : — "  I  give  to  my  son,  S.  H.  G.,  the  use  of  my  fann, 
"  (describing  it),  also  to  his  lawful  children ;  and  in  case  of  his  death, 
"  without  children,  tJten  to  be  equally  divided  between  my  five  daugh- 
"  ters,  (naming  them),  and  their  heirs  forever."  "  To  my  son,  S.  H.  G., 
"  the  use  of  my  farm."  Here  we  have  a  plain,  intelligible,  unam- 
biguous devise,  clearly  meaning,  unless  controlled  by  subsequent 
language,  the  beneficial  occupation  and  enjoyment,  or  receipt  of  the 
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It 


rents  and  profits  of  the  whole  farm.  It  TiUist  be  remembered  that  at 
the  date  of  the  will,  S.  H.  G.  had  no  child  bora.  The  testator  must, 
we  may  reasonably  suppose,  have  contemplated  that  when  his  will 
would  take  effect,  the  children  of  his  son,  if  any,  would  be  infants 
of  tender  age.  In  Early  r.  Beubon  (2  Coll.  .SG3,  s.  c,  10  Jur.  170), 
V.  C.  Knight  Bruce  says :  "  Both  reason  and  authority,  I  apprehend, 
"  support  the  proposition  that  the  defendants  are  entitled  to  ask  the 
"  Court  to  read  and  consider  the  whole  of  the  instrument  in  which 
**  the  clause  stands,  and  in  reading  a:id  constming  it,  to  bear  in  mind 
"  the  state  and  condition  in  which  the  testator  knew  his  family  to  be 
"  when  he  made  the  codicil ;  and  if  the  result  of  so  reatling  and  con- 
"  sidering  the  whole  document  with  that  recollection,  is  to  convince 
"  the  Couit  from  its  context,  that  thi^  testator  intended  to  use  the 
"words  in  their  ordinary  and  populr./ sense,  and  not  in  their  legal 
and  technical  sense,  as  distinguislir.Me  from  their  ordinary  and 
popular  sense,  to  give  effect  to  that  conviction  by  declaring  accord- 

e  practical  difficulty  in  the  case  before  us,  of  the  father  an<l  his 
infant  children  using  the  farm  jointly,  raises  of  itself  a  strong  pre- 
sumption opposed  to  the  idea  of  a  tenancy  in  fee,  in  conunon  to  the 
father  and  any  individual  child  or  children,  who  might  happen  to  be 
77?-  erise  at  his  death.  Had  the  testator  intended  the  farm  to  be  used 
jointly,  or  in  common  by  the  father  and  children,  we  think  he  would 
nave  inserted  some  expression  intimating  a  joint  occu^mtion,  or  made 
some  provision  for  securing  the  infant's  share  of  the  rents  and  profits. 
The  least  that  might  have  been  expected  would  have  lx;en  to  say — 
**I  give  to  my  son  Samuel  H.  Gilbert  and  his  children,  the  use  of  my 
"  farm,"  &c.  But  instead  of  this,  the  first  portion  of  the  devise  is 
wholly  unqualified — "To  my  son  Samuel  H,  Gilbeit,  the  use  of  my 
**farm,"  &c.  Tlie  testator  then  commences — not  a  new  paragraph, 
because  he  had  not  completed  the  final  disposition  of  that  particular 
property — but  a  new  sentence  (in  which,  treating  of  the  same  subject 
matter,  he  negatives  any  intention  of  devising  a  fee  to  his  son,  which 
the  first  sentence  of  the  devise,  had  it  there  ended,  would  have  con- 
veyed), with  the  word  "also,"  a  word,  it  may  be  remarked,  \\'ith 
which  he  commencas  each  and  every  of  the  separate  paragmphs  of 
his  Will  relating  to  separate  and  distinct  propeities,  and  which  in 
this  connection,  as  in  other  parts  of  the  Will,  should  have  its  legiti- 
mate meaning;  namely,  "likewise,"  "in  like  manner,"  "to  his  lawful 
children;"  but  not  nece&saiily  at  the  same  time  with  their  father,  for 
the  simple  reason  that  both  could  not  enjoy  the  full  use  of  the  farm 
at  the  same  time.  That  is,  as  we  read  the  Will,  having  given  Sam- 
uel H.  Gilbert  a  life  estate  by  the  words  ased,  he  does  not  intend  to 
cut  that  down,  or  interfere  with  his  use  of  the  farm,  but  to  dispose 
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of  it  when  its  use  by  S.  H.  G.  has  tenninat<^cl,  namel}',  at  liis  death; 
and  therefore  the  testator  goes  on  to  say — "and  in  case  of  his  death 
witiiout  children,  then  to  be  eciually  divided  betv/een  ni}'  five  daugh- 
ters;" the  necessaiy  intendment  bein<^  tliat  if  there  "vver<3  children 
of  his  son  then  to  take,  the  devise  to  trie  daughters  failed:  shewing 
that  under  no  circumstances  was  Sanmel  H.  Gilbei't  to  have  a  fee ; 
V)ut  failing  children  to  take  on  his  death,  the  property  was  to  go  to 
the  female  liranch  of  the  testator  s  family. 

It  can  scarcely  l)e  disputed  that  the  words  of  the  testator,  taken  in 
their  natural,  ordinar}^  meaning,  in  the  vocabulary  of  ordinary  life, 
indicate  that  (ill  the  children  of  S.  H.  Gilbei't  living  at  his  death 
were  to  be  ])enefitted  l.)y  the  devise;  and  that  it  was  only  on  failure 
of  such  children  the  propei-t}^  was  to  go  to  the  daughters;  and  that 
the  death  of  S.  H.  G.  was  tlie  time  contemplated  by  the  testator  as 
the  period  of  distribution;  The  gift  to  the  children  and  the  contin- 
gency are  coupled:  "also  to  his  la%\"ful  children;  and  in  case  of  liLs 
death  without  children,  then,"  fcc,  shewin<x  verv  satisfactorily  that 
the  testator  intended,  not  that  the  children  In  (.'msc  at  the  time  of  his 
death  should  take  an  immediate  estate  in  possession,  to  the  diminu- 
tion of  the  father's  interest,  and  to  the  exclusion  of  other  children 
who  might  be  born  and  living  at  S.  H.  G.'s  death ;  but  fixing  a  future 
time,  viz:  the  death  of  S.  H.  G.  as  the  period  when  his  children,  then 
living,  should  take.  In  the  words  of  Buller,  J.,  in  Doe  c.  Clarke 
(2  H.  Bla.  401),  that  the  beiniest  Ls  not  confined  to  children  living 
at  the  death  of  the  testator,  but  is  kept  open  till  the  death  of  his 
Ijrother — in  this  case  his  ''son."  Then  naturallv  follows  the  contin- 
gency — in  case  of  S.  H.  G.'s  death  without  children,  th^m  to  be 
equally  divided  among  the  daughters.  This  is  the  only  construction 
by  which,  it  appears  to  us,  effect  can  be  given  to  all  the  words  of  the 
Will,  and  to  the  intent  of  the  testator,  so  far  as  it  can  be  fairly 
gathered  from  the  words  of  the  Will,  taken  in  their  ordinary  sense; 
and  we  think  no  argument  can  lye  safely  drawn  from  any  supposed 
knowledge  the  testator  had  of  the  technical  language  which  should 
})e  used  to  create  a  life  estate  or  an  estate  in  fee;  for  we  find  through- 
out the  Will,  that  he  has  in  several  cases  used  technical  language  to 
convey  his  intentions,  and  in  others  he  has  omitted  to  do  so,  where 
the  same  intention  is  apparent. 

Reading  the  terms  of  this  devise  in  their  ordinary  signification, 
three  things  seem  to  \)e  reasonably  apparent.  1.  That  the  testator 
did  not  intend  S.  H.  G.  to  have  an  estate  in  fee,  either  in  the  whole, 
or  in  any  imdivided  portion  of  the  property.  2.  That  he  intended 
S.  H.  G.  should  have  the  full  enjoyment  and  use  of  the  property 
devised  during  his  life;  and  3.  That  he  did  not  intend  to  confine 
the  idtimate  use  or  benefit  of  the  devise,  or  any  part  thereof,  to  any 
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one  child  of  S.  H.  G.  to  the  exclusion  of  all  the  other  children j  l)ut 
that,  on  the  contrary,  he  exhibits  a  desire  to  make  provision  for  S.  H. 
G.  during  his  life,  and  for  all  the  children  of  S.  H.  G.  living  at  the 
time  of  his  death;  or,  in  the  words  of  Eyre,  C.  J.,  in  Doe.  v.  Clarke 
(2  H.  Bla.  400),  "the  testator  meant,  that  all  the  children  whom  his 
son  should  leave  behind  him,  should  be  benefitted."  And  lastly,  in 
the  event  of  S.  H.  G.  leaving  no  children,  the  property  should  go  to 
the  testator  s  daughters  in  fee. 

This  construction  gives  the  use  of  the  fann  to  S.  H.  G.,  and  on  his 
death  leaving  children,  to  such  children;  but,  on  his  death  witliout 
chihlren,  to  the  testators  daughters;  and  we  think  such  construction 
.should  prevail,  unless  there  are  any  principles  of  law,  .such  as  the 
rule  in  Shelley's  case,  which  would  prevent  the  words  used  from 
legally  operating  in  this  way,  in  preference  to  a  construction  wliich 
not  only  requires  the  interpolation  of  conjimctive  words,  but  actually 
rejects  express  and  clear  words  in  the  devise,  an<l  negative  inferences 
fairly  deducible  from  the  language  used ;  as  instead  of  giving  S.  H. 
G.  the  use  of  the  farm,  as  tne  express  words  of  the  devise  say  he 
shall  have,  it  gives  him  the  use  of  but  half  the  farm,  and  also  gives 
him  an  estate  in  fee,  in  that,  when  the  clear  inference  is  that  only  a 
life  estate  was  intended.  It  also  gives  a  fee  in  half  the  propeity  to 
one  child  of  S.  H.  G.  to  the  exclusion  of  all  the  othere,  in  direct  con- 
tradiction to  the  express  tenns  of  the  Will,  and  vests  the  propei-ty  in 
such  child  in  possession  on  the  testator's  death,  in  opposition  to  the 
fair  inference  that  the  children's  interest  was  not  to  vest  in  posses- 
sion till  the  death  of  their  father. 

A.ssuming  then  that  we  have,  with  a  reasonable  degree  of  certainty, 
ascertained  the  testator's  intent,  we  have  next  to  consider  w^hcther 
there  are  any  legal  obstacles  to  prevent  the  words  used  from  opera- 
ting as  the  testator  appears  to  have  contemplated  they  should.  This 
will,  in  the  first  place,  depend  on  the  effect  to  be  given  to  the  tenn 
"children."  The  words  "child"  or  "children"  are,  in  their  usual 
?en.se,  words  of  purchase,  and  are  always  so  regarded,  unless  the  tes- 
tator has  clearly  used  them  as  descriptive  of  the  estate  given,  and 
not  to  designate  ^he  donees.  In  other  words,  v/here  it  is  absolutely 
necessary  to  effectuate  the  testator's  intention,  these  words  being 
naturally  words  of  purchase,  may  be  conveited  into  words  of  limi- 
tation. Wild's  Case  (6  Co.  IG),  Buffar  v,  Bradford  (2  Atk.  220),  Doe 
V.  Ld.  Mulgrave  (5  T.  R  323),  Lees  v.  Mosley  (1  Y.  &  Col.  589), 
Webb  V.  Byng  (39  Eng.  R  242),  Earl  of  Tyi-one  v.  Marquis  of  Water- 


i    manner  the 
sometimes  ipean  the  same  as  "child,"  or  "children,"  where  the  testa- 
/  tor's  intent,  so  to  use  it,  is  clear  and  unequivocal.     Again,  the  word 


ford  (6  Jur.  N.  S.  567),  Byn^  v.  Bjoig  (8  Jur.  N.  S.  1135).     In  like 

word  "heirs,"  which  is  clearly  a  word  of  limitation,  may 
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*' children"  does  not,  in  its  proper  signification,  ext<3nd  further  than 
the  immediate  descendants  of  the  persons  named,  and  consequently, 
grand-children,  or  issue  generally,  are  not  included  in  that  term, 
though  they  may  be  so  extended  from  necessity  if  the  Will  would 
otherwise  be  inoperative,  or  where  it  clearly  appears  that  the  word 
"children"  was  used,  not  in  the  proper,  but  in  a  more  extensive  sense; 
thus  Sir  William  Grant,  in  Radcliffe  v.  Buckley  (10  Ves.  19G),  says: 
**  It  was  not  contended  that  the  description  'children,*  ordinarily  and 
"  properly  speaking,  comprehends  grand-children.  It  was  decided  in 
"  the  case  refeiTed  to.  Crook  v,  Brookeing  (2  Vem.  106),  that  if  there 
"  were  children,  grand-children  could  not  take  with  them  a  legacy 
'•  given  to  children.  The  decision  of  the  Lords  Commissioners  in 
"  that  case  was  approved  by  Lord  Northington  in  Hussey  v.  Dillon 
"  (Amb.  G03),  and  was  not  disputed  by  Lord  Hardwicke  in  Wythe  v. 
"  Blackman  (1  Ves.  Sr.  19G),  and  Lord  Alvanley's  declaration  in 
"Reeves  v.  Brymer  (4  Ves.  689),  that  'children'  may  mean  grand- 
"  children,  where  there  can  be  no  other  construction,  but  not  other- 
"  wise,  is  consistent  with,  and  founded  upon,  that  case.  There  are 
'*  two  cases  in  which  that  word  has  received  another  construction — 
"  1st,  the  case  of  necessity,  where  the  Will  would  remain  inoperative, 
"  until  the  sense  is  extended;  next,  where  testator  has  clearly  she^vn 
"by  other  words  that  he  does  not  use  the  word  *childi'en'  in  the  proper 
"sense,  but  means  it  in  a  more  extensive  signification.  Referable  to 
"  the  first  head  is  Wyld's  Case  (6  Rep.  16),  where,  upon  a  devise  to  a 
"  man  and  his  children,  it  was  held,  that  if  there  were  no  children  at 
"  tlie  time,  the  father  would  take  an  estate  tail,  and  cliildren  would 
"  mean  issue,  for  it  was  evident  something  was  intended  for  children; 
"  but  none  being  in  esse^  they  could  take  nothing  except  through  the 
"  father,  and  he  could  transmit  to  them  nothing  unle&s  he  had  an 
"  estate  of  inheritance.  It  was  neccssaiy,  therefore,  to  construe  the 
"  word  'children'  issue,  on  account  of  the  general  apparent  intention. 
"  The  other  case  of  exception  is  where  the  testator  has  indifferently 
"  used  the  words  'issue'  and  'childi'en,'  shewing  he  meant  to  use  the 
"  word  'children'  in  the  same  sense  as  'issue;'  as  in  Wythe  v,  Black- 
"  man,  Gale  i\  Bennet  (Amb.  681),  and  Royle  v,  Hamilton  (4  Ves. 
"  437).  It  was  not'  in  any  of  these  cases  determined  that  by  a  mere 
"bequest  to  'children,'  grand-children  are  to  be  let  in,  but  it  was 
"  clearly  shown  that  he  meant  'issue.' " 

By  fiction  or  indulgence  of  the  law,  an  imbom  child  en  ventre  aa 
mere,  is  treated  as  actually  bom,  for  the  purpose  of  enabling  such 
child  to  take  a  benefit  which,  if  bom,  it  would  be  entitled  to;  (Doe 
V,  Clarke  2  H.  Bla.  399;  Blasson  v.  Blasson,  10  Jur.  N.  S.  1113), 
therefore  in  this  case,  as  there  was  a  child  which  must  be  considered 
in  esse  at  the  death  of  the  testator,  the  necessity  which  existed,  in 


EASTER  TEBM,  THIRTIETH  VICTORIA.  87 

Gourley  r.  Gilbert. 

Wyld's  Case,  for  construing  the  word  "children"  as  a  word  of  limita- 
tion, does  not  here  arise.  We  are,  notwithstanding,  asked  to  treat  it 
as  a  word  of  limitation,  and  so  construe  the  devise  as  a  gift  to  S.  H. 
Gilbert  in  tail,  which  estate  was  abolished  by  the  Revised  Sta,tute, 
cap.  115,  (which  declares  that  every  estate  which  would  hithei'to 
haVe  been  adjudged  a  fee  tail,  shall  hereafter  be  adjudged  a  fee 
simple) ;  and  that,  therefore,  by  virtue  of  the  Statute  and  the  rule 
in  Shelley's  case,  S.  H.  Gibert  took  an  estate  in  fee.  But  what  is 
there  in  this  case  that  should  induce  us  to  construe  the  word  "children" 
out  of  its  ordinary  meaning,  and  treat  it  as  a  w^ord  of  limitation  ? 
To  do  so,  if  we  have  arrived  at  an  accurate  understanding  of  the 
testator's  intent,  would  be  to  act  on  principles  directly  contrary' 
to  those  we  have  already  enumerated  as  binding  on  us,  and  instead 
of  iLsing  the  words  in  their  natural  signification  to  effectuate  the 
intention  of  the  testator,  we  should  be  employing  them  to  frustrate 
his  manifest  and  clearly  expressed  intent,  that  the  children  of  S.  H. 
Gilbert  should  have  the  use  of  the  farm.  It  is  laid  dowTi  in  Cruise's 
Dig.  Title  38,  "  Devise  "  ch.  14,  §  33,  that  the  rule  in  Shelley's  case 
does  not  apply  to  the  word  "sons"  or  "children,"  therefore  he  says, 
"  a  devise  to  A  for  life  with  remainder  to  his  first  and  other  sons,  or 
"  to  his  sons  and  children,  gives  to  A  only  an  estate  for  life,  and  his 
"  sons  or  children  will  take  by  purchase."  See  also  Fuller  v,  Chamier, 
12  Jur.  N.  S.  642.  He  illustrates  it  by  these  cases,  (§  36),  ''  A  will 
was  made  in  these  words,  *  my  will  is  that  my  son  shall  have  and 
"  enjoy  the  manor  of  B.  only  for  his  life,  and  then  the  premises  shall 
"  descend  and  come  to  his  male  children,  if  he  have  any,  for  their 
"  natural  lives  only,  and  to  the  male  children  descending  from  them.' 
"  It  was  resolved  that  the  son  took  an  estate  for  life  only."  Good- 
little  i^  Woodhall,  [Willes  592].  Again,  a  person  devises  a  house  to 
his  son  for  life,  and  after  his  death  unto  all  and  every  his  children 
equally,  and  to  their  heirs ;  and  in  case  he  died  without  issue,  he 

fave  the  premises  to  his  daughters.  Goodright  v.  Dunham,  Doug. 
64 ;  Rex.  v,  Stafford,  7  East  521.  It  was  cSmitted  that  the  son 
took  an  estate  for  life  only.  And  he  says,  in  Title  Deed,  c.  23,  §  28, 
"  One  of  the  principal  reasons  for  establishing  this  rule,  was  to  pre- 
"vent  the  abeyance,  or  suspension  of  the  inheritance.  It  is  only 
"applied  to  thase  limitations  in  which  the  word  'heii*s'  is  used,  on 
"account  of  the  maxim  that  nevio  eat  hcei^es  viventw.  So  that  if 
"  lands  are  limited  to  A  for  life,  remainder  to  his  first  and  other  sons 
"  and  the  heirs  of  their  bodies ;  or  remaider  to  the  *  child'  or  'children* 
"of  A,  or  to  the  'issue'  of  A  and  the  heirs  of  his  or  their  bodies,  no 
"more  than  an  estate  for  life;  will  vest  in  A,  and  the  words  'son,' 
"'child,'  or  'issue/  will  be  construed  words  of  purchase,  and  give  a 
"  vested  remainder." 
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We  have  lastly  to  consider  whether  the  remainder  vested  absolutely 
in  the  bon,  in  escC  at  the  time  of  the  death  of  the  testator,  to  the 
excliLsion  of  the  children  subsequently  bom.  No  doubt  when  a 
l^equest  is  to  children  of  a  class,  children  in  existence  at  the  death 
of  the  testator,  includin^^  a  child  in  revtre  sa  mere,  are  alone  entitled. 
But  children  born  after  the  testator's  death  may  be  entitled,  in  cdses 
where  the  distribution  is  defei'red  until  a  particular  period  after  his 
decease :  therefore  it  has  been  held,  that  a  gift  to  A  for  life,  remain- 
der to  his  cluldrcn,  ii: eludes  all  children,  botli  those  boiTi  before,  and 
those  born  after  tlie  testator  s  death  ;  for  although  an  interest  in  the 
subject  of  bequest  be  inmiediately  given,  yet  if  the  vesting  in  po.sse.s- 
sion  be  postponed,  all  will  take  who  answer  the  description,  not  at 
the  death  of  the  testator,  but  *  those  born  afterwards  at  anytime 
before  the  particular  estate  ends,  and  the  property  is  to  vest  in 
possession — the  gift  will  open  to  let  them  in,  and  the  fii'st  vested 
interest  will  be  divested  in  quantity  by  the  birth  of  the  subsequent 
children,  who  each  take  a  vested  interest  as  they  come  in  esse.  In 
Leake  i'.  Robinson,  (2  Meriv.  382),  Sir  Wm.  Grant  says,  that  a  be- 
quest to  a  parent,  for  life,  with  remainder  to  his  children,  includes 
all  children,  both  those  born  l^efore  and  those  born  after  the  testator  s 
death ;  that  the  iiile  of  construction  is  completely  settled,  and  that 
whenever  a  testator  gives  in  that  manner,  he  means  to  include  all  chil- 
dren such  parent  may  at  any  time  have.  That  it  is  not  an  artificial 
rule.     It  is  the  rule  v/hich  excludes  any  of  the  children  which  is  so. 

Baldwin  v.  Karver,  (Cowp.  309),  is  ilirectly  to  the  same  jx)int. — 
Aston,  J.,  says  :  "  The  material  consideration  in  all  the  cases  has  been 
*'  the  time  when,  or  the  contingency  upon  which  the  devisees  are  to 
•'  take ;  and  l>eyond  that  time,  none  have  been  let  in."  Heath  i\ 
Heath,  2  Atk.''l21;  Warren  v.  Johnson,  2  Cha  R.  GO;  Ellison  t\ 
Airey,  1  Ves.  Sr.  114.  "Where  there  is  a  devise  to  the  chihJven  of 
"  A,  who  has  only  o'lte  child  born  at  the  time  of  the  ^\ill,  all  the  chil- 
"  dren  born  after  may  Ik^  let  in."  Bateman  v.  Roach,  0  Mod.  134. 
Lord  Mansfield  says,  in  the  same  case : — "  The  doctrine  is  very  well 
"laid  down  in  Ellison  i\  Airev,  1  Ves.  114.  Where  one  devises  to 
"  children,  if  it  b^^  an  immediate  devise,  then  it  shall  only  be  intended 
"to  relate  to  children  /?/.  es.^e  at  the  time.  *  *  But  if  in  a  will, 
"  a  devise  \y>  limited  to  children  by  way  of  remainder, or  upon  a  con- 
"  tingency  v/hich,  in  the  contemplation  of  the  testator,  is  uncertain 
"  tvluni  it  may  take  place,  if  it  ever  happens  at  all ;  there  the  same 
"  reason  holds  why  it  should  not  be  confined  to  those  only  who  were 
**  alive  at  the  timc^  of  making  the  will.  Here  the  devise  is  a  remainder 
''after  tv/o  estates  tail ;  therefore  we  are  clearly  of  opinion  that  tdl 
*'  the  grand-children  in  esse  at  the  time  when  the  devise  vested,  were 
"  equally  entitled  to  take." 
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The  result  of  our  juclgTinent,  therefore,  is:  that  Samuel  H.  Gilbert 
took  an  estate  for  life,  and  as  we  are  clearly  of  opinion  that  the  dis- 
tribution among  the  children  was  not  to  take  place  till  his  death,  all 
his  children  then  living  took  an  estate  in  fee,  a  devise  of  the  estate 
without  words  of  limitation  passini^  the  fee  simple,  unless  a  contrary 
intention  appear.  (1  Rev.  Stat,  280).  Hero  the  intention  of  the 
testator  is  manifest;  because,  in  the  event  of  his  son,  Samuel  H.  Gil- 
bert, dying  without  children,  the  daught(jr.s  of  the  testator  were  to 
take  the  estate  equally  in  fee;  but  in  the  event  of  his  leaving  cliil- 
dren,  the  daughters  were  to  take  nothing;  shewing  that  while  the 
testator  devised  to  his  son  but  an  estate  for  life,  the  children  of  his 
son  were  to  take  the  same  estate  the  testator  s  daughtei*s  would  have 
taken  on  failure  of  children;  a  final  disposition  of  the  propei-ty  being 
evidently  contemplated. 

The  case  is  by  no  means  free  from  difficulties.  In  deference  to  the 
opinion  of  the  Master  of  the  Rolls,  whose  judgments  arc  always 
entitled  to  the  greatest  respect,  and  in  justice  to  all  the  parties,  we 
have  given  the  question  the  gi-eatest  consideration.  We  have  sou.2:ht 
to  discover  the  testator  s  intent,  solely  from  the  words  of  tlie  Will, 
without  speculation  or  conjecture.  It  may  bo  that  our  construction 
of  these  words  is  not  that  intended  bv  the  testator;  if  such  should 
be  the  case,  we  may  regi'et  it,  but  cannot  help  it — as  the  Will  is,  so 
must  we  construe  it.  We  have,  however,  tliis  satisfaction,  that  by 
the  constniction  at  which  we  have  arrived,  the  property  is  distnl>- 
uted  equally  among  those  wlio  had  a  legitimate  claim  upon  the 
testator's  bounty,  and  whom  he  obviously  had  some  intention  of 
benefiting;  and,  as  said  in  Broom's  Maxims  (3d  ed.)  377:  "Where  the 
"  the  context  ia  doubtful,  the  Court,  so  far  as  it  can,  will  prefer  that 
"  construction  which  will  most  benefit  the  testator's  familv  ^enerallv, 
"  on  the  supposition  that  such  a  construction  must  most  nearly  cor- 
"  respond  with  his  intention."  Citinjy  Farrant  v.  Nichols  (9  Beav. 
329);  Slater  v,  Dangerfield  (15  M.  &  W.  263). 

The  decree  of  the  Master  of  the  Rolls  must  be  revci*sed. 


ti 


Hodge  v.  Reid. 


I         Where  an  isaoe  is  sent  down  for  trial  by  the  Equity  side  of  the  Court,  under  17  Vict. 
I  cim.  18,  §  18  (2  R.  S.,  p.  80),  a  motion  for  a  new  trial  must  be  made  before  a  Judge 

I  in  Equity. 

L 


8,  -R.  TItomson,  Q.  C,  on  a  former  day  in  tJiis  term,  moved  for  a 
new  trial,  in  the  usual  manner  of  motions  for  new  trials,  at  common 
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law.  The  trial  had  been  had  at  the  last  York  Sittings,  upon  a  feigned 
issue,  sent  down  from  the  Equity  side  of  the  Court,  to  determine 
what  was  due,  if  anything,  upon  a  eeilain  contract,  the  subject  bi  a 
suit  in  Equity.  He  contended  that  the  words  of  the  clause  of  the 
Act  (17  Vict.,  cap.  18,  §  18,  Rev.  Stat.  80),  "Subject  to  a  new  trial 
in  the  ordinary  manner,  in  the  Supreme  Court,"  meant  that  the  mo- 
tion should  be  made  on  the  common  law  side  of  the  Court. 

Cur.  adi\  vidt 

Per  Curiam. — The  wording  of  the  section  is  somewhat  ambigu- 
ous, but  it  must  be  construed  with  reference  to  the  whole  Act,  and 
it  cannot  be  presumed  that  the  Le<nslature  intended  to  overturn  en- 
tirely the  system  of  procedure  in  Equity,  which  has  prevailed  hei*e- 
tofore.  This  motion  should  have  been  made  before  a  Judge  of  the 
Court  which  ordered  the  issue  to  be  tried. 

Motion  dismissed. 
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Turner  v,  Keiver. 

June  15th. 

Defendant  agreed  to  deliver  plaintiff  100  tons  of  timber,  of  a  specified  size  and  quality, 
at  a  certain  time.  He  delivered  101  tons,  partly  within  the  time,  but  not  of  the  size 
or  onality  required.  Disputes  havine  arisen  respecting  it,  and  also  as  to  the  defend- 
ant  8  liability  to  pay  the  expenses  of  putting  tlie  timber  in  shipping  order,  it  was 
agreed  between  them  that  if  the  defendant  would  pay  this  expense,  the  plaintiff 
would  allow  the  timber  at  89  tons  at  the  contract  price.  In  an  action  for  non- 
delivery  of  the  timber,  it  was  left  to  the  jury,  whether  the  plaintiff  had  agreed  to 
receive  the  timber,  and  waive  all  claim  for  damages  for  breacn  of  the  contract ;  and 
the  jury  having  found  in  the  affirmative  ; 

Held — no  misdirection — and  that  the  performance  of  the  contract  being  in  controversy 
between  the  parties,  such  a  settlement  was  binding — the  defendant's  agreement  to 
pay  for  trimming  the  timber,  being  a  sufficient  consideration  for  the  plaintiff*B 
promise. 

SembU,  that  what  took  place  between  the  parties,  might  be  treated  as  an  accord  and 
satisfaction  of  the  plaintiff's  demand. 

Assumpsit  tried  before  Allen,  J.,  at  the  last  Albert  Circuit,  on  an 
agreement  dated  19th  December,  18G3,  whereby  defendant  agreed  to 
deliver  to  the  plaintiff  one  hundred  tons  of  merchantable  hardwood 
timber,  of  not  less  than  sixteen  inches  average ;  none  of  it  to  be  less 
than  fourteen  inches,  to  be  delivered  on  or  before  the  1st  June  then 
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next,  at  Turner's  wharf,  in  Harvey ;  the  plaintiff'  to  pay  S3.50  per  ton 
for  sixteen  inches  average,  and  ?4  per  ton  for  timl>er  averaging  seven- 
teen inches.  Breach  that  defendant  did  not  deliver  the  timber,  and 
that  plaintiff'  having  chartered  a  vessal  to  carry  the  timber,  had  to 
pay  a  large  sum  for  demun\igv\     Plea  non-assump^;it. 

At  the  trial,  it  was  contended  on  the  part  of  the  plaintiff*  that  he 
had  not  received  all  the  timl)er  agreed  for ;  that  the  timl>er  he  did 
receive  was  not  of  the  size  or  quality  speciffed  in  the  contract ;  and 
that  half  of  it  was  the  property  of  one  Crandall.  The  timber  was 
not  delivered  before  the  1st  June,  and  a  portion  of  it  wa.i  unsound 
and  undersized. 

Evidence  was  given  on  the  paii,  of  defendant,  that  the  whole  of 
the  timber  belonged  to  him  at  the  time  of  its  being  delivered  to 
plaintiff*;  that  a  settlement  took  place  between  him  and  the  plaintiff 
in  August,  18G4,  in  consequence  of  a  dispute  about  the  quantity  and 
quality  of  the  timber,  and  a  claim  made  by  the  plaitiff*  to  deduct  a 
ceitain  sum,  for  the  expenses  of  trimming  the  timl)er  to  make  it  fit 
for  shipping.  At  this  settlement  it  was  agreed,  that  the  plaintiff 
should  allow  for  eighty-nine  tons  two  feet  of  timber  at  S3.50  per  ton, 
and  that  the  defenda,nt  should  pay  the  expenses  of  trimming.  A 
written  memorandum  of  the  an-angement  was  drawn  up  at  the  time, 
in  the  following  words : — 

"  Bill  of  timber  purchased  from  Keiver  and  Crandall,  one  hundred 
"  and  one  tons  eighteen  feet,  from  survey  bill ;  less  refuse,  twelve 
"  tons  sixteen  feet,  eighty -nine  tons  two  fuet."  (The  amount  deducted 
for  triumiing,  and  a  sum  allowed  defendant  for  the  refuse  timber, 
were  then  stated,  and  a  balance  was  struck  in  these  words) : 

"Amount  in  full  to  Keiver  and  Crandall, ?28G.G8 


-»• 


"  Half  to  credit  of  Crandall, Si 43.34 

"  Do.         do.  Keiver, S143.34 


Crandall  was  not  a  party  to  this  settlement,  and  the  defendant 
denied  all  knowledge  of  the  memorandum  being  made  out  in  the 
joint  names  of  himself  and  Crandall.  He  said  he  had  no  copy  of  it; 
that  it  was  not  read  to  him  at  the  time,  and  that  he  requested  the 
person  who  wrote  it,  to  divide  the  eight^'-nine  tons  two  feet,  in  oixler 
that  he  (defendant)  might  settle  with  Crandall. 

The  learned  Judge  left  the  following  questions  to  the  jury: — 
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1.  Did  the  defendant  perform  his  contract  for  the  delivery  of  the 
one  hundred  tons  of  timber  ? 

2.  If  he  did  not  perform  his  contract,  did  the  plaintiff  agree  by 
the  settlement  to  accept  tlie  timber  at  the  contract  price,  and  did  he 
receive  it,  and  waive  all  claim  for  damages,  for  non-delivery  accord- 
ing to  the  contract  ? 

3.  Was  half  the  timber  delivered  the  propeity  of  Crandall?  If  it 
was,  the  defendant  was  only  entitled  to  be  allowed  for  half  the 
quantity  received  by  the  plaintiff. 

The  juiy  found  a  verdict  for  defendant,  stating  that  all  mattei*s  in 
dispute  were  settled  by  the  aiTangement  made  between  the  parties. 

Palmer,  Q.  C,  in  Michaehnas  Term  last,  obtained  a  loile  nhi  for  a 
new  trial,  on  the  grounds:  1.  Misdirection  in  telling  the  jury  that 
aft^r  breach  of  the  contract  the  damages  could  be  waived,  or  that 
plaintiff  could,  by  accepting  timber  varying  from  the  contract,  waive 
all  damages,  unless  there  was  a  new  consideration.  2.  Verdict 
against  the  weight  of  evidence. 

Steadman  shewed  cause  in  Hilarj-^  Term,  contending  that  it  was 
a  proper  question  to  leave  to  the  juiy,  whether  there  was  an  agree- 
ment on  the  plaintiffs  part,  to  take  the  timber  at  the  price  named 
and  waive  all  claim  to  damages;  and  that  the  payment  of  the  trim- 
ming bill  by  defendant,  which  was  in  dispute,  v/as  a  consideration 
for  such  waiver.  The  weight  of  evidence  was  in  favor  of  there 
having  been  such  a  settlement,  as  was  spoken  of  by  defendant. 

Palmer,  Q.  C,  contra,  contended  that  the  contract,  not  having 
been  fulfilled  by  the  defendant,  he  could  only  get  rid  of  his  liability 
after  breach,  by  release  or  accord  and  satisfaction.  There  was  no 
pretence  of  the  former  in  this  case,  and  no  accord  and  satisfaction. 
Waiver  could  only  discharge  the  contract  before  breach.  The  ver- 
dict was  against  the  weight  of  evidence,  which  clearly  showed  that 
one  half  the  timber  belonged  to  Crandall. 

Car,  adv.  vidt. 

Ritchie,  C.  J.,  now  delivered  the  judgement  of  the  Court. 

This  was  an  action  of  assumpsit  on  an  agi*eement  dated  19th  Dec, 
18C3,  whereby  defendant  agreed  to  deliver  plaintiff  one  hundred  tons 
merchantable  hardwood  timber  not  less  than  sixteen  inches  average, 
and  none  less  than  fouiteen  inches;  timber  to  be  delivered  at  the 
bank,  at  high  water  mark,  on  or  before  1st  June  then  next,  plaintiff* 
to  pay  83.50  per  ton  for  IG-inch  average,  and  $4.00  for  17-inch 
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average;  the  timber  to  be  delivered  near  the  bank  at  Turner's  wharf 
in  Harvey.  Breach,  that  defendant  did  not  deliver  any  of  the  tim- 
ber; that  the  plaintiff'  had  chartered  a  vessel  to  convey  the  timber, 
and  had  to  pay  a  large  sum  for  demurrage.     Plea  non-assumpsit. 

The  plaintiff**s  contention  was,  that  he  did  not  receive  all  the 
timber;  that  what  he  did  receive  was  not  in  accordance  with  the 
contract,  and  that  half  of  it  vras  the  property  of  Crandall,  and  not 
defendant's. 

The  defendant  and  Crandall  both  proved  that  the  whole  of  the 
timber  was  the  defendant's  at  the  time  it  was  delivei'ed  to,  and  re- 
ceived by,  the  plaintiff.  The  defendant  alleged  a  settlement  Ix^tween 
himself  and  the  plaintiff*  after  the  deliveiy  of  the  timber,  at  which 
there  was  a  dispute,  as  to  the  quality,  quantity,  and  size  of,  and  the 
amount  charged  for  trimming  the  timber,  which  he  says  was  finally 
settled  by  plaintiff*'s  proposing  to  him,  that  if  he  (defendant)  would 
pay  the  trimming  bill,  he  would  allow  the  timber  to  go  at  the  eighty- 
nine  tons  (one  hundred  and  one  tons  having  been  delivered),  at  the 
contract  price — 16-inc-i  average — which  the  defendant  agi*eed  to,  and 
it  wa,s  charged  in  settlement,  that  this  was  a  settlement  on  the  agree- 
ment of  all  disputes  under  it,  and  a  balance  struck  of  the  amount 
coming  to  the  defendant.  Tlie  plaintiff'  denied  any  settlement  as 
between  him  and  the  defendant;  but  alleged  it  to  have  been  be- 
tween himself,  the  defendant,  and  Crandall — the  latter  of  whom,  he 
alleged,  owned  half  the  timber. 

The  learned  Judge  submitted  to  the  jury: — 

1.  Did  the  defendant  perform  his  contract  for  the  delivery  of  the 
one  hundred  tons  of  timber? 

2.  If  he  did  not  perform  the  contract,  did  tlie  plaintiff*  agree  to 
accept  the  timber  at  the  contract  price,  and  did  he  receive  it,  and 
waive  all  claim  for  damages? 

3.  Was  half  the  timber  delivered  the  property  of  Crandall  ? 

If  the  timber  was  made  under  agreement  between  the  defendant 
and  Crandall,  that  each  was  to  have  half,  they  would  be  tenants  in 
common,  and  one  could  not  dispose  of  more  than  his  own  share;  and 
in  that  case  the  defendant  would  only  be  entitled  to  credit  for  half 
of  the  quantity  delivered. 

The  jury  found  a  unanimous  verdict  for  defendant,  and  said  they 
found  that  everything  was  settled  between  the  plaintiff*  and  defend- 
ant by  the  arrangement  made  in  August,  18G4. 

Mr.  Palmer  moved  for  a  new  trial  on  the  ground :  1st,  of  misdirec- 
tion :  that  the  Judge  was  wrong  in  saying  that  after  breach  of  the 
agreement,  the  jury  could  find  damages  waived ;  that  the  plaintiff 
could  not  waive  the  damages  by  accepting  timber  imder  the  quality, 
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size  and  quantity  stated  in  the  contract.  2nd,  that  the  verdict  was 
against  the  weight  of  evidence. 

The  evidence  of  the  plaintiff  and  defendant  was  no  doubt  very 
conflicting ;  but  if  the  jurj'  believed  the  defendant  and  his  witnesses, 
which  they  must  have  done  to  arrive  at  the  conclusion  they  did, 
there  was  ample  evidence  to  enable  them  to  find  all  the  timber  to  be 
the  property  of  the  defendant,  and  to  warrant  them  in  saying,  that 
the  plaintiff  and  defendant  had  met  together  and  disputed  as  to  the 
performance  of  the  contract ;  not  only  as  to  the  quantity  delivered, 
its  quality  and  size,  but  as  to  the  amount  the  plaintiff  charged  for 
trimming  the  timber.  All  these  matters  appear  to  have  been  in  con- 
troversy between  them ;  they  came  together,  and  all  these  disputes 
imder  the  Contract  were  discussed,  and  if  the  defendant's  view  is 
correct,  (and  the  jury  have  foimd  it  so),  finally  settled  between  them, 
by  the  plaintiff*  admitting,  on  an  adjustment  of  all  disputes  under  the 
contract,  a  certain  amonnt  to  be  due  the  defendant.  We  know  of  no 
principle  of  law  to  prevent  parties  so  settling  their  disputes,  nor 
when  so  settled  to  disturb  sucn  settlement,  This  did  not  amount  to 
any  variation  of  the  contract,  or  any  attempted  substitution  of  a 
new  contract  for  the  old,  performance  was  alleged  on  the  one  hand 
and  disputed  on  the  other,  and  the  claim  for  money  expended  on  the 
contract  by  plaintiff,  disputed  by  defendant,  in  which  controversy  the 
parties  came  to  a  satisfactory  arrangement  between  themselves, 
whereby,  as  the  jury  say,  all  was  settled  between  the  parties. 

In  Cooper  v.  Parker,  (15  C.  B.  828),  Martin  B.  says:  "I  shall 
alwaj's  oe  ready  to  concur  in  such  a  judgment,  as  tends  to  allow 
parties  to  contract  for  themselves  what  engagements  they  please.** 

Alderson  B.  says :  "  I  entirely  concur  in  the  soundness  of  that 
principle,"  and  certainly  if  parties  should  be  allowed  to  contract  for 
themselves,  they  should  not  only  be  allowed,  but  encouraged,  to  settle 
between  and  for  themselves,  any  disputes  arising  on  such  contracts, 
instead  of  endeavoring,  when  they  do  so  settle,  to  discover  and  strain 
some  nice  technical  legal  principle,  and  we  had  almost  said,  quibble, 
whereby  such  settlement  may  be  destroyed,  and  a  field  of  litigation 
opened.  Assuming  the  contract  not  to  have  been  performed  in  this 
case  by  the  defendant,  he  was  clearly  entitled  to  receive  from  the 
plaintiff,  the  value  of  the  timber  actually  received  and  retained  by 
the  plaintiff*,  though  it  is  true  the  plaintiff  might  have  an  action  for 
breach  of  the  contract ;  but  if,  instead  of  paying  the  value  of  the 
timber  actually  received,  and  bringing  an  action  for  non-f ulfihnent 
of  the  contract,  disputes  arise  as  to  the  question  of  performance  either 
as  to  the  quantity,  quality  or  size  of  the  tinibei*  or  other  matters 
connected  with  the  contract,  what  is  to  prevent  the  parties  settling 
between  themselves  these  differences,  by  fixing  the  amount  the  vendor 
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is  to  receive,  and  the  vendee  to  pay  under  the  contract  ?  And  if 
they  do  settle,  must  it  not  be  presumed  that  if  the  contract  was  not 
literally  performed,  the  parties  took  all  matters  as  affecting  their 
interests  respectively  into  consideration  ?  The  vendee  may  not  have 
been  actually  damnified  by  the  breach  ;  or  if  he  was,  in  agreeing  to 
take  the  timber  of  the  quantity,  quality  and  size,  and  at  the  price 
agreed  on,  must  it  not  l^e  presumed  (because  there  could  be  no  settle- 
ment otherwise  such  as  the  jury  found)  that  these  damages  were 
fully  Cvinsidered  by  the  vendee  ;  and  for  which  he  received  an  equiv- 
alent, in  the  general  benefit  he  derived  from  the  settlement  of  the 
disputed  items ;  or  that  he  waived  them,  in  consideration  of  defend- 
ant's assentinij  to  the  settlement  of  all  matters  on  the  terms  asreed  ? 
On  the  same  principle  that  though  the  acceptance  of  a  smaller  amount 
is  n<;t  a  satisfaction  of  a  larger  amount,  yet  when  there  are  disputes, 
or  the  amount  is  unliquidated,  it  is  so.  We  think  it  must  be  taken 
that  the  jury  found  this  to  be  the  case :  in  other  words,  that  the 
settlement  was  of  all  matters  in  dispute  between  the  pp«rties  under 
the  contract.  It  is  quite  obvious  that  under  the  evidence  in  this 
case,  no  special  damage  arose  from  the  amount  of  the  difTerence 
between  the  eighty -nine  and  the  one  hundred  tons ;  and  apart  from 
the  settlement,  the  substantial  contention  in  fact  was,  as  to  the 
defendant's  right  to  the  whole  of  the  timber;  which  the  jury,  under 
the  learned  Judge  s  charge,  have  clearly  found  in  his  favor. 

Admitting,  however,  that  what  took  place  between  the  parties 
amounted  to  the  substitution  of  a  new  contract,  we  think  there  was 
a  sufficient  consideration  for  the  plaintiff's  agreement  to  accept  the 
timber  at  the  contract  price,,  and  to  waive  his  claim  for  damages  for 
non-delivery  on  the  1st  of  June.  There  was  a  dispute  between  them 
about  the  quality  of  the  timber  and  the  expenses  of  trimming.  The 
defendant  swears,  that  after  the  timber  was  brought  down,  and 
before  the  alleged  settlement,  the  plaintiff  proposed  to  him,  "  that  if 
"  he  (defendant)  would  pay  the  trimming  bill,  the  plaintiff  woidd 
"  allow  the  timber  to  go  at  the  eighty-nine  tons  at  the  contract  price, 
"sixteen  inch  average";  to  which  proposal  the  defendant  says  he 
assented,  and  that  the  expense  of  trimming  the  timber,  £5  148.,  was 
charged  to  him  in  the  settlement  which  afterwards  took  place.  This 
was  either  a  benefit  to  the  plaintiff,  or  at  all  events  some  trouble  to, 
or  charge  upon  the  defendant,  and  therefore  a  sufficient  consideration 
to  sustain  the  plaintiffs  agreement. 

In  Flockton  v.  Hall  (14  Q.  B.,  387),  Erie  J.  says:  "I  take  the  law 
"to  be,  that  an  agieement  may  be  accepted  in  satisfaction  of  an  exist- 
"ing  cause  of  action."  Here  there  was  not  only  an  agi-eement,  but 
an  actual  performance  of  the  agreement,  which  the  jury  have  vir- 
tually found  was  accepted  in  satisfaction  of  the  cause  of  action, 
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-which  the  plaintiff  had  for  non-performance  of  the  agi'eement.  May 
it  not  be  treated  as  an  accord  and  satisfaction  ?  The  plaintiti'  liad  a 
claim  against  the  defendant  for  unliquidated  damages  for  non- 
delivery of  the  timber  at  the  time  agreed  upon,  which  claim  they 
had  a  right  to  settle  on  any  tenns  they  pleased.  They  agi'ced  that 
on  payment,  by  the  defendant,  of  a  certain  sum  claimed  by  the 
plaintiff  for  expenses  on  the  timber,  he  would  receive  a  certain  por- 
tion of  the  timber  at  the  contract  price,  though  it  was  in  fact  in- 
ferior in  size  and  quality,  to  that  which  the  defendant  had  agi-eed  to 
deliver.  The  defendant  paid  this  claim  and  the  plaintiff  received 
the  timber.  The  jury  have  found  that  this  was  a  settlement  of  all 
transactions  between  the  paitiea,  and  though  the  evidence  certainly 
tended  to  show  that  only  half  the  timber  belonged  to  the  defendant, 
there  was  evidence  enough  to  justify  the  juiy  in  finding  as  they  have. 
Under  all  these  circumstances  we  should  be  exercising  a  very  un- 
sound discretion  in  prolonging  litigation. 

Rule  discharged. 


Abell  v.  Light. 

June  loth. 

A  married  woman,  whose  husband  ia  insane  and  confined  in  a  Lunatic  Asylum,  and 
who  is  compelled  to  support  herself  by  keeping  a  boarding  house,  may  sue  and 
recover  in  her  own  name,  the  amount  due  from  a  boarder  lodging  in  the  house  after 
her  husband's  insanity,  under  the  Kev.  Stat.,  c.  114,  §  3. 

The  amount  due  from  a  boarder  under  such  circumstances,  vests  in  the  woman  as  lier 
scjKirate  property,  and  will  not  pass  to  the  husband's  representatives  on  his  death. 

A  declaration  alleging  that  the  plaintiff  was  a  married  woman,  living  separate  nnd 
apart  from  her  husband,  and  compelled  to  support  herself,  and  that  the  defendant 
contracted  with  her  while  she  was  such  married  woman  and  compelled  to  support 
herself,  sufficiently  shows  the  plaintiff's  right  to  sue  in  her  own  name  under  the  act. 

Assumpsit  for  board  and  lodging  and  the  use  of  rooms.  The  dec- 
laration contained  six  counts.  Tne  first,  second  and  third  ccfimts 
alleged  that  at  the  time  of  making  the  contract,  the  plaintiff  Avas  a 
married  woman  living  separate  and  apart  from  her  husband,  and 
compelled  to  support  herself.  The  remaining  counts  were  in  the 
usual  form,  without  any  reference  to  the  plain tifTs  position.  Plea, 
non-assumpsit. 

At  the  trial  before  Ritchie,  C.  J.,  at  the  St.  John  Circuit  in  Jan- 
uary last,  it  appeared  that  at  the  time  the  alleged  cause  of  action 
arose,  the  plaintiff  was  a  married  woman  living  separate  and  apart 
from  her  husband,  who  had  lost  his  reason,  and  was  an  inmate  of 
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the  Provincial  Lunatic  Asylum.     He  had  been  a  seafaring  man,  and 

Ereviously  to  his  becoming  insane,  plaintiff  had  keept  a  boarding 
ouso  imder  his  direction,  and  she  continued  the  same  occupation 
after  his  removal  to  the  Asylum,  and  up  to  the  time  of  his  death, 
which  liappened  before  the  present  action  was  brought.  The  hus- 
band left  no  property,  and  the  plaintitl*  had  no  means  of  supporting 
hei-self  and  her  childi'en  but  by  keeping  a  boarding  house.  The  de- 
fendr.nt's  contract  for  board  was  made  with  the  plaintiff  pci-sonally, 
and  payments  from  time  to  time  were  made  with  her,  without  any 
reference  to  her  husband,  who,  during  the  whole  time,  was  insane, 
and  confined  in  the  Asylum. 

It  was  contended  at  the  trial,  on  behalf  of  the  defendant,  that 
the  fact  of  the  plaintiffs  husband  becoming  a  lunatic,  and  being 
sent  to  the  Asylum,  was  not  such  a  desertion  or  abandonment  as 
wo\il(l  bring  her  within  the  terms  of  the  Act,  (1  Rev.  Stat.,  p.  294, 
c.  114),  and  that  therefore  she  could  not  maintain  the  action.  The 
point  was  reser\''ed  and  the  jurj^,  under  the  learned  Judge's  dii'cc- 
tiuii,  found  a  verdict  for  the  plaintiff. 

Jacl\  Q.  C,  in  Hilaiy  tenii  last,  obtained  a  i-ule  nisi  for  a  new 
trial  oil  the  grounds:  1st,  of  misdirection  on  the  point  reserved;  2nd, 
that  the  declaration  was  defective  and  did  not  show  on  its  face  any 
right  to  recover.  Caudell  v.  Shaw  (4  T.  R..  3G1),  Bidgood  v.  Way 
(2  Wm.  Black,  1237),  Beard  v.  Webb  (2  B.  &  P.,  93),  Mai-shall  i\ 
Rutton  (8  T.  R.,  545),  Lewis  v,  Lee  (3  B.  i:  C,  291 ),  Bogget*  v.  Friar 
(11  East,  301),  were  cited. 

D.  S.  Kem^  Q.  C,  shewed  cause  in  Easter  Temi  last.  The  case 
rests  on  the  third  section  of  the  Act  (1  R.  S.,  c.  114),  which  vests  in  a 
married  woman  deseited  by  her  husband,  or  compelled  to  support 
hei*self,  any  property  she  may  acquire.  This  is  just  such  a  case  as 
the  Act  contemplates.  The  husband,  instead  of  contributing  to  her 
support,  as  by  tne  marriage  contract  he  should,  loses  his  reason  and 
becomes  incapable  of  providing  for  her.  The  maniage  contract  en- 
titles the  husband  to  all  the  wife's  personal  property,  and  cliases  in 
action  when  he  reduces  them  into  possession,  thus  suspending  her 
right  to  sue  in  her  own  name,  and  he  contracts  to  support  her  while 
he  lives.  As  soon  as  that  part  of  the  contract  which  relates  to  her 
maintenance  ceases  to  be  operative,  the  law  allows  her  to  sue  in  her 
own  name.  In  cases  of  lunacy  the  law  will  assume  an  authority 
where  there  is  none  in  point  of  fact.  Here  the  defendant  contracts 
solely  with  the  plaintiff',  without  reference  to  the  husband,  who  was 
dead  when  the  action  was  brou^t;  she  being  the  meritorious  cause 
of  action,  it  survives  to  her.    JBrashford  u  Buckingham  (Cro.  Jac. 
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77,  205);  Fountian  r.  Smith  (2  Sid.  128);  Philliskirk  i\  Pluckwell 
(2  M.  &;  S.  397) ;  Gates  v.  Madley  (6  M.  k  W.  423) ;  Richards  v,  Rich- 
ards (2  B.  &;  Ad.  447);  Wills  i'.  Nui-se  (1  A.  i:  E.  Go);  Nash  v.  Is  ash 
(1  Mad.  133).  The  defendant  ha\'ing  dealt  with  her  as  competent  to 
contract,  he  cannot  now  deny  his  liability.  Dalton  r.  Midland  County 
Railway  Co.  (13  Com.  B.  473);  Scai-pellini  r.  Atcheson  (7  Q.  B.  804). 
There  is  no  evidence  of  any  of  the  goods  in  the  passession  of  the 
plaintiff  ever  having  belonged  to  her  husband.  If  he  had  been  liv- 
ing he  could  not  have  brought  an  action  on  the  contract,  without 
her  being  joined.  Ness  v.  Angas  (3  Ex.  805);  Ne^5S  v.  Armstrong 
(4  Ex.  21).  Where  the  contract  is  made  by  the  wife,  coverture  can 
only  be  pleaded  in  abatement,  and  not  in  bar.  Eendix  v.  Wakeman 
(12  M.  &  W.  97).  A  chose  in  action  may  accrue  to  the  wife,  and  if 
the  husband  does  not  reduce  it  into  possession,  it  sui-A^ves  to  her 
quite  independently  of  the  statute. 

Jack,  Q.  C,  and  Palmier,  Q.  C,  contra.  The  furniture  in  the  house, 
by  means  of  which  she  was  enabled  to  keep  boardei^,  belonged  to 
the  husband,  and  his  being  in  the  asylum  did  not  vaiy  the  owner- 
ship. He  was  entitled  to  the  sei'vices  of  his  wife,  and  the  ov/nership 
of  the  furniture  makes  the  proceeds  of  its  use  belong  to  him.  [Wil- 
MOT,  J.:  It  only  became  profitable  from  her  labor,  as  in  the  case  of  a 
sewing  machine.  Ritchie,  C.  J.:  The  case  may  Ixj  cairied  farther. 
Suppose  the  husband  to  leave  her  a  dress  which  she  weai*s,  he  after- 
wai-ds  goes  away,  and  she  goes  out  to  service,  wearing  this  dress,  for 
she  could  not  go  naked,  would  she  not  be  entitled  to  the  wages  of 
her  ser\'ice?]  It  cannot  be  denied  that  there  is  a  combination  of  the 
husband's  property  and  the  wife's  services,  and  that  the  husband  is 
entitled  to  both.  The  second  section  of  the  Act  (1  Rev.  Stat.  cap. 
114),  will  not  cover  this  case,  for  the  husband  cannot  be  said  to  have 
deserted  or  abandoned  the  plaintiff.  In  the  third  section  the  word 
property  means  tangible  property,  such  as  goods,  and  not  mere  choses 
in  action.  [Allen,  J.:  The  conclusion  from  your  argument  would 
seem  to  be,  that  if  a  person  took  the  furniture  she  could  bring  ti^s- 
pass  or  trover  for  it,  but  if  she  sold  it  she  could  not  recover  the 
price.]  The  third  section  protects  the  property,  but  it  requires  the 
second  to  enable  her  to  bring  the  action.  The  cases  cited  in  regard 
to  her  common  law  right  to  bring  the  action  as  survivor,  are  not  in 
point,  for  to  take  advantage  of  it  she  must  sue  as  survivor.  The 
declaration  here  is  framed  as  if  the  husband  were  alive ;  there  should 
have  been  a  distinct  allegation  that  he  was  dead. 

Cur.  adv.  vult 
BiTCHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
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This  wpjs  an  action  of  assumpsit,  broiiglit  to  recover  an  amount 
claiiiied  to  be  due  for  board  and  lodging,  and  tlie  use  of  rooms.  At 
the  time  the  alleged  indebtedness  was  contracted,  the  plaintiff  was 
a  manied  woman;  when  the  action  was  commenced  she  was  SL^enie 
.^()Jf< — her  husband  having  died  after  the  debt,  if  any,  accrued.  The 
plaintiff's  husband  was  a  seafaring  man,  and  while  at  sea  the  plain- 
tiff kept  a  boarding  house  under  his  direction.  In  consequence  of 
misfortunes  which  befell  the  husband,  he  liecame  insane,  and  was, 
about  the  time  the  defendant  commenced  boarding  with  the  plaintiff, 
SL*nt  to  the  Provincial  Lunatic  Asylum,  wheie  he  continued,  and  w^as 
supported  by  that  establishment  till  bis  death;  daring  all  which  time 
the  plaintiff  was  compelled  to  maintain  herself  and  her  children,  her 
husband  having  no  property,  and  she  having  no  means  of  suppoii; 
except  from  her  labor  in  keeping  a  boarding  house.  The  defendant 
l)oarded  with  her,  making  his  agi-eements  with  her  from  time  to  time, 
paying  her,  and  settling  vnth  her  wholly  irrespective  of  her  husband, 
or  any  other  person,  and  dealing  v/ith  her  throughout  as  a,  feme  sole; 
in  fact  his  meritorious  defence  to  this  action  being,  that  he  had  set- 
tled with  her  and  paid  her  in  full. 

The  declaration  alleged  in  the  first,  second,  and  third  counts,  that 
at  the  time  of  making  the  conti-act,  &c.,  the  plaintiff  was  a  married 
woman,  living  separate  and  apait  from  her  husband,  and  compelled 
to  support  herself.  The  fourth,  fifth,  and  sixth  counts  were  in  the 
usual  form,  ^vithout  any  reference  to  plaintiff's  coverture,  or  being 
compelled  to  support  hei'self. 

On  tlie  trial  it  was  urged  that  there  was  no  desertion  or  abandon- 
ment by  the  husband;  that  the  fact  of  the  plaintiff's  husband  becom- 
ing a  lunatic,  and  being  sent  to  the  Lunatic  Asylum,  did  not  amount 
to  desertion  and  abandonment,  without  which  plaintiff  had  no  right 
to  maintain  the  action.  The  point  was  resei'\'ed,  and  the  case  went 
to  the  jury  simply  on  the  merits,  who  found  for  the  plaintiff  £47 
8s.  4d.  A  new  trial  was  moved  for  on  the  ground  of  misdirection 
in  this:  that  the  Judge  was  WTong  in  not  directing  the  juiy  that  the 
plaintifl  had  not  brought  herself  w^ithin  the  tonus  of  the  Act  of 
Assembly,  to  enable  her  to  claim  and  sue  in  her  own  right;  and  that 
if  she  had,  she  could  not  recover  on  the  declaration  in  this  case. 

The  Statute  under  which  the  plaintiff  claims  to  recover  is,  1  Rev. 
Stat.  294  §  3,  and  enacts  that,  "where  any  man*ied  woman,  deserted 
"by  her  husband,  or  compelled  to  support  herself,  shall  acquire  any 
"property,  it  shall  vest  in  her,  and  be  at  her  disposal,  and  not  sub- 
"ject  to  the  debts,  interference  or  control  of  her  husband."  This  is 
a  remedial  statute,  enlarging  the  rights  of  mamcd  women  compelled 
to  support  themselves,  extricating  them  from  the  too  naiTOw  and 
circumscribed  limits  of  the  common  law,  and  thei^efore  should  receive 
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a  liberal  construction  to  effect  the  ob^ous  intention  of  the  Legisla- 
ture; and  to  accomplish  which,  the  word  property  must  be  read  in 
the  lai'geat  signification,  as  embracing  all  property  real  and  personal. 
The  debt  due  by  the  defendant  was  a  chose  in  action,  and  unques- 
tionably personal  proJ)erty.  There  is  certainly  no  more  legitimate 
way  by  which  k  married  woman,  left  destitute,  and  compelled  to 
support  herself,  could  acquire  property  than  by  keeping  a  boarding 
house;  and  if  for  services  rendered  by  her,  a  vc^untary  payment 
would  vest  the  property  in  tiie  money  received,  in  her,  and  place  it 
at  her  disposal,  and  not  subject  to  the  debts,  interference  or  control 
of  her  husband,  it  is  difficult  to  understand  how  a  party,  by  withold- 
ing  payment  from  a  married  woman  compelled  to  suppoit  herself, 
could  thereby  destroy  her  right  to  recover  it.  To  place  her  in  such 
a  helpless  position  would  be  entirely  to  frustrate  the  humane  inten- 
tion of  the  Legislature,  and  to  place  the  result  of  her  labor  out  of  her 
reach;  and,  if  the  defendant's  contention  is  correct,  vest  it  in  the 
husband,  and  subject  it  to  his  interference  and  control,  and  after  his 
death  necessarily  vest  it  in  his  personal  representatives,  and  conse- 
auently  subject  to  his  debts;  contrary  to  the  whole  scope  and  object 
tne  Legislature  most  clearly  had  in  view.  We  think  the  plaintiff 
has  very  clearly  brought  herself  within  the  pro\'isions  of  the  Stat- 
ute. If  the  husband  had  been  living,  we  cannot  see  how  it  could 
be  argued  that  he  should  necessarily  join  with  the  wife,  inasmuch 
as  to  require  this  would  compel  him  to  interfere,  and  give  him  a  con- 
trol which  the  Statute  expressly  says  he  shall  not  have.  This  case 
is  entirely  different  from  Dow  v.  Dibblee,  which  arose  under  the 
first  section  of  the  Act,  and  is  not  applicable  to  the  present  case. 
'  We  held  then  that  the  husband  and  wife  might  join  in  the  action; 
and  we  do  not  intend  to  disturb  that  decision.  It  might  be  fairly 
argued  that  the  wife  should,  if  the  action  is  brought  in  the  lifetime 
of  the  husband,  show  dn  the  face  of  her  declaration  the  circum- 
stances necessary  to 'entitle  her  to  sue  in  her  own  name;  and  if  such 
should  be  the  case  even  after  his  death,  which  we  by  no  means  de- 
cade, what  more  can  be  required  than  we  have  in  this  case?  The 
declaration  alleges  that,  "the  plaintiff  was  a  married  woman,  living 
'separate  and  apart  from  her  husband,  and  compelled  to  support 
herself,"  and  that  the  indebtedness  accrued  for  the  board  and  lodg- 
ing, and  the  hire  of  rooms,  "  y^hile  she  was  a  married  woman,  and 
"compelled  to  support  herself."  If  this  language  insufficiently  shows 
the  plaintiff^s  right  on  the  face  of  the  declaration,  we  do  not  possess 
i  in^nuity  adequate  to  suggest -lan^age  that  would.  We  therefore 
I      thmk  there  is  no  ground  for  disturbing  this  verdict. 


"i 


Rule  discharged. 


102  CASES  IN  THE  SUPREME  COURT. 


'Wasson  V,  Taylor. 

June  15. 

Defendant  made  complaint  before  a  Magistrate  that  the  plaintiff  had  threatened  to 
shoot  him,  whereupon  a  warrant  was  issued  and  the  plaintiff  arrested  and  brought 
before  the  Magistrate,  who,  after  hearing  the  parties,  dismissed  the  oomplaint. 

Ileld,  in  an  action  for  malicious  prosecution,  that  there  was  a  termination  of  the  pzo- 
ceedings  before  the  Magistrate. 

This  was  an  action  for  malicious  prosecution,  tried  before  Weldon, 
J.  at  the  last  Sunburv  Circuit.  The  declaration  stated  that  the  de- 
f endant  falsely  and  maliciously,  and  without  any  reasonable  or  prob- 
able cause,  made  complaint,  on  oath,  before  James  K.  Hazen,  one  of 
Her  Majesty's  Justices  of  the  Peace  for  Sunbury,  that  the  said  plain- 
tiff threatened  to  shoot  him,  (defendant),  and  that  the  plaintiff  at 
the  same  time  produced  a  pistol  and  told  defendant  that  he  would 
lay  him  dead  in  an  instant,  and  upon  such  complaint  defendant 
caused  and  procured  the  said  Justice  to  make  and  grant  a  warrant, 
upon  which  the  plaintiff  was  arrested  and  taken  before  the  said 
James  K.  Hazen  and  Charles  H.  Clowes,  another  Justice  of  the 
Peace  for  the  said  County,  who,  having  heard  and  considered  the 
evidence  of  the  defendant,  adjudged  that  plaintiff  was  not  guilty, 
and  caused  him  to  be  discharged,  dismissing  the  complaint  with 
costs,  by  means  of  which  arrest,  &c.,  plaintiff  was  injured  in  his 
means,  credit,  reputation,  &c. 

It  appeared  that  the  defendant  had  made  a  complaint  against  the 
plaintiff,  under  oath,  before  James  K.  Hazen,  a  Justice  of  the  Peace, 
as  stated  in  the  declaration,  on  which  he  issued  a  warrant,  and  the 
plaintiff  was  arrested  and  brought  before  Mr.  Hazen  and  Charles  H. 
Clowes,  another  Justice  of  the  Peace,  and  that  they,  after  hearing 
the  matter  in  the  presence  of  both  parties,  dismissed  the  complaint. 
Mr.  Hazen  was  called  as  a  witness  by  the  plaintiff,  and  produced  his 
book  containing  a  record  of  the  proceedings,  and  the  adjudication  of 
the  Justices. 

The  defendant's  counsel  moved  for  a  nonsuit,  on  the  ground  that 
no  termination  of  the  proceedings  had  been  proved,  and  the  learned 
Judge  being  of  that  opinion,  oraered  a  norLsuit  accordingly. 

^4.  R.  Wefmore,  Q.  C,  in  Hilary  Term  last  obtained  a  rule  nisi  to 

set  aside  tlie  nonsuit. 

S.  R.  Thornsany  Q.  C,  showed  cause  in  Easter  Term  last,  and  con- 
tended that  the  proceedings  before  the  magistrates  were  not  shown 
to  >>o  legally  terminated.  [Allen,  J. :  What  more  could  they  do  ? 
They  investigated  the  charge  and  dismissed  it].     No  record  of  their 
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termination  was  given  in  evidence,  without  which  no  termination 
could  be  shown.  There  was  no  evidence  of  malice ;  the  defendant 
did  not  ask  for  the  plaintiff's  arrest ;  he  merely  stated  his  case  to 
the  Justice.  Malice  being  the  gravamen  of  the  charge,  it  failed 
altogether.  [Ritchie,  C.  J. :  It  was  not  a  question  for  the  Judge  to 
determine,  whether  there  was  malice  or  not]. 

A,  R.  Wetmore,  Q.  C,  contra,  contended  that  the  dismissal  of  the 
charge  by  the  Justices  terminated  the  proceedings,  and  that  the  ad- 
judication was  sufficiently  proved.  Whether  the  defendant  applied 
to  the  Justice  for  a  warrant  or  not,  or  acted  with  or  without  malice, 
should  have  been  left  to  the  jury. 

Cur.  adv.  vult. 

Ritchie,  C.  J.,  now  said  that  there  was  clear  evidence  of  the  ter- 
mination of  the  proceedings  taken  against  the  plaintiff  before  the 
Justice,  and  therefore  the  nonsuit  must  be  set  aside. 

Per  Curiam.  Rule  absolute. 


Doe  dem.  Eastabrooks  v.  Humphey. 

June  16. 

Wliere  the  verdict  is  against  evidence  in  an  action  of  ejectment,  and  the  Statute  of 
limitations  may  defeat  the  plaintiff  before  he  can  bring  a  second  action,  the  Court 
win  grant  a  new  trial. 

This  was  an  action  of  ejectment  tried  before  Allen,  J.,  at  the 
Westmorland  Circuit,  in  July  last,  in  which  the  jury  returned  a  ver- 
dict for  the  defendant,  whase  defence  to  the  actioh  was  twenty  years 
adverse  possession.     The  facts  are  sufficiently  set  forth  in  the  judg- 
ment of  the  Court. 

Palmer,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  the  verdict  was  against  evidence. 

Smitli,  Q.  C,  shewed  cause  in  Easter  Term ;  and 

Pahner,  Q.  C,  was  heard  in  support  of  the  rule. 

Cur.  adv.  vult. 

KrrCHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  lessor  of  the  plaintiff  proved  twenty  years  possession  of  the 
land  in  dispute,  in  his  father,  Thomas  Estabrooks,  extending  back  to 
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about  the  year  1812;  and  there  is  no  evidence  of  any  other  pei-son 
being  in  possession  till  1833  or  '34,  ai)d  even  that  is  doubtful  There 
is  no  evidence  of  possession  in  Knapp  till  1836  or  '37,  and  that  pos- 
session ceased  in  1843. 

The  mortgage  from  Thos.  Estabrooks  to  Titus  Knapp,  dated  2nd 
Februaiy,  1810,  and  the  conveyance  from  Catharine  Knapp  to  Wm. 
Knapp,  dated  10th  October,  1834,  relating  to  "dyked  mai-sh,"  only, 
cleany  exclude  the  land  in  dispute;  therefore  the  defendant,  claim- 
ing under  Knapp,  has  shewn  no  documentary  title,  and  if  he  can 
hold  the  land,  it  nuist  be  by  adverse  possession. 

We  cannot  discover  any  such  evidence  of  a  continuous  possession 
for  twenty  years  in  the  defendant,  and  those  under  whom  he  claims, 
as  will  make  out  a  title  of  advei-se  possession.  There  was  a  bi^eak 
in  Knapp's  possession  during  the  four  yeai*s  of  the  widow's  occupa- 
tion of  the  dyked  mai-sh,  and  therefore  we  think  the  defendant 
entirely  failed  to  make  out  anj*-  defence  to  the  case  established  by 
the  plaintiff,  and  that  the  verdict  ought  to  be  set  aside. 

In  general,  new  trials  are  not  gi*anted  in  actions  of  ejectment,  on 
the  gi'ound  of  the  verdict  being  against  evidence,  because  the  plain- 
tiiFcan  bring  another  action ;  but  as  in  this  case,  the  statute  of  limi- 
tations may  defeat  the  plaintiff  if  a  new  action  sliould  be  brought, 
we  think  a  new  trial  should  be  granted  on  payment  of  costs. 

Rule  al^solute  for  new  trial  on  payment  of  costs. 


DesBrisay  i\  Glencross. 

*  June  22. 

Defendant  agreed,  in  writing,  to  deliver  plaintiff  a  quantity  of  loss,  for  which  the 
plaintiff  fitjreed  to  pay  liini.  after  paying  the  amount  of  the  defendant's  account  due 
the  plaintiff,  at  the  rate  of  sixteen  shillings  per  thousand  feet. 

Held,  in  an  action  on  this  ag^reement  that  parol  evidence  was  admissable  on  the  part 
of  the  defendant,  to  show  what  the  account  referred  to  in  the  agreement  was,  and 
to  identify  an  account  rendered  to  him  by  tlie  plaintiff,  as  the  account  so  referred  to. 

This  was  an  action  of  assumpsit,  on  an  agreement  in  writing, 
whereby  the  defendant,  in  considemtion  of  having  liberty  from 
plaintiff  to  haul  timber  from  land  under  license  to  him,  from  which 
defendant  had  already  hauled  seven  hundred  trees,  agreed  to  deliver 
to  plaintiff  one  hundred  and  fifty  thousand  superficial  feet  of  mer- 
chantable spruce  and  pine  saw  logs,  at  his  boom  at  Richibucto,  as 
soon  after  the  opening  of  navigation  as  practicable;. for  which  plain- 
tiff agreed  to  pay  defendant,  after  paying  the  amount  of  the  defend- 
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ant's  account  due  plaintiff,  in  cash  at  the  rate  of  sixteen  shillings 
per  thousand  feet. 

At  the  trial  before  Weldon,  J.,  at  the  last  Kent  Circuit,  the  de- 
fendant's ooiwsel  tendered  in  evidence  an  account,  which  was  alleged 
to  be  the  account  referred  to  in  the  agreement.  In  this  account  a 
balance  was  struck  in  favor  of  the  plaintiff,  and  it  was  tendered  in 
order  to  shc^w  the  amount  the  plaintiff  had  agreed  to  allow  for  logs 
in  payment  of  that  balance.  This  evidence  was  rejected,  and  the 
jury  iound  a  verdict  for  the  plaintiff. 

Palmer,  Q.  C,  in  Eaater  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  improper  rejection  of  this  evidence.  2 
Taylor  on  Ev.,  §  1058,  i082,  and  1085  was  cited. 

D,  8,  Kerr,  Q.  C,  shewed  cause  in  Easter  Term.  The  rejection  of 
the  evidence  was  clearly  right.  In  some  cases  parol  evidence  is  ad- 
missable  to  explain  the  terms  of  a  contract,  but  only  where  the  con- 
tract is  open  to  it,  and  its  terms  will  warrant.  Here  the  contract  is 
complete  in  itself,  and  contains  no  latent  ambiguity;  it  is  not  unin- 
telligible to  the  Court,  or  susceptible  of  two  or  more  meanings ;  nor 
do  the  persons  or  things  in  it  require  idendification,  so  as  to  bring  it 
within  the  terms  of  wie  rule  referred  to  in  Taylor  on  Ev.  §  1058. 
This  agreement  is  not  to  be  altered  by  anything  in  the  account,  for 
it  is  an  entirely  new  contria,ct  founded  on  a  new  consideration. 
[Ritchie,  C.  J.:  How  can  the  account  be  rejected  when  it  is  referred 
to  in  the  agreement?]  The  amount  of  the  account  might  be  ad- 
missable,  but  no  assumed  agreement  as  to  the  price  of  logs,  should 
be  admitted  to  change  the  plain  terms  of  the  contract.  The  only 
fair  interpretation  that  can  be  given  to  it  is,  that  sixteen  shillings 
per  thousand  was  to  be  the  price  of  all  the  logs. 

Palmer,  Q.  C.  The  agreement  by  its  terms  places  the  payment  of 
ihe  sixteen  shillings  for  the  logs,  after  the  payment  of  the  account. 
Without  parol  evidence  it  is  impossible  to  tell  what  was  the  amount 
pf  the  account,  which  wae  tendered  expressly  for  the  purpose  of 
showing  the  balance  due  the  plaintiff  and  the  nature  of  the  transac- 
tion, and  as  evidence  of  the  price  the  plaintiff  was  to  allow  for  the 
logs  in  payment  of  it  The  plaintiff  cannot  be  allowed  to  fix  the 
amount  of  the  defendant's  indebtedness  to  him,  and  conceal  the  man- 
ner in  which  it  was  to  be  paid.  [RrrcHiE,  C.  J.:  Is  not  the  account 
part  of  the  agreement,  ana  to  be  read  with  it?] 

Cur,  adv,  vtdt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 
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We  think  there  must  be  a  new  trial  in  this  case.  The  agreement 
between  the  parties,  on  which  the  question  arises,  stated  that  the 
defendant,  in  consideration  of  the  privilege  of  hauling  lumber  from 
OTounds  under  licence  to  the  plaintitF,  on  Kouchibouguac  river,  and 
from  which  he  had  already  hauled  700  trees,  agreed  to  deliver  to  the 
plaintiff,  at  Richibucto,  150,000  feet  of  merchantable  pine  and  spruce 
saw  logs  as  soon  after  the  opening  of  navigation  as  practicable,  for 
which  the  plaintiff  agreed  to  pay  him,  after  paying  his  account,  at  the 
rate  of  sixteen  shilling's  per  thousand,  cash,  on  delivery  of  the  logs. 

The  defendant  tendered  in  evidence  an  account,  in  the  handwriting 
of  the  plaintiff,  which,  it  was  alleged,  was  the  account  referred  to  in 
the  above  agreement,  on  which  a  balance  was  struck  in  favor  of  tlie 
plaintiff,  in  order  to  show  the  price  the  plaintiff  had  agreed  to  allow 
for  logs,  in  payment  of  that  balance.  This  evidence  was  rejected, 
and  a  verdict  given  for  the  plaintiff. 

We  think  the  evidence  ought  to  have  been  received.  Where  the 
persons  or  things  to  which  a  written  instrument  refers,  require  to  be 
identified,  parol  evidence  must  of  necessity  be  received.     Taylor  Ev. 

1058;  Macdonald  v,  Longbottom,  (1  E.  &  E.  977);  Mumford  x\ 
rething,  (7  Com.  B.  N.  S.  305).  It  was  impossible  in  this  case, 
without  the  parol  evidence,  to  know  the  amount  of  the  account  to 
which  the  agreement  referred.  The  account  was  virtually  incoi-po- 
rated  in  the  agreement,  which  was  incomplete  without  it;  and  there- 
fore the  evidence  was  absolutely  necessary  to  apply  the  contract  to 
the  subject  matter  to  which  the  paities  referred,  and  to  undei'stand 
their  agreement. 

Rule  absolute. 


Ex  2'xiric  Street. 


Where  an  assessment  is  made  under  the  Parish  School  Act,  the  Assessor  must  give 
notice  thereof,  in  the  same  manner  as  in  coses  of  assessment  for  County  rates,  under 
1  R3V.  S.  cap.  53,  §  12. 

W.  W.  Street,  in  Easter  tenn  last,  obtained  a  rule  ni^i  for  a  cevi 
tiorari  to  remove  an  assessment  and  all  proceedings  on  which  it  was 
founded,  made  under  the  Parish  Scliool  Act,  (21  Vict.,  cap.  9).  The 
ground  of  the  application,  as  set  forth  in  the  affidavit  of  the  party, 
was  that  no  notice  of  the  intention  to  make  the  assessment  had  been 
given,  as  required  by  the  Act,  and  that  the  party  had  consequently 
no  opportunity  of  furnishing  the  assessors  with  a  statement,  on  oath, 
of  his  property.    Ex  2^(^^te  Yeates  (4  Allen  381),  was  cited. 

/.  TT,  Chandkr,  Q.  C,  now  shewed  cause  against  the  rule. 
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Per  Curiam.  The  Parish  School  Act,  under  which  the  assessment 
was  made,  provides  that  the  assessment  shall  be  made  in  the  same 
manner  as  other  county  and  parish  rates.  The  12th  sect,  of  the  Act 
providing  for  the  collection  of  such  rates,  (1  Rev.  Stat.  129),  requires 
the  assessors  to  give  notice  of  the  assessment,  by  posting  notices  up' 
in  three  of  the  most  public  places  in  the  parish,  and  by  publication 
in  a  newspaper,  if  any  be  printed  therein.  Neither  of  these  requi- 
sites having  been  complied  with  in  this  case,  we  think  the  rule  must 
be  made  absolute  for  a  certiorari. 

Rule  accordingly. 
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Rose  v,  Belyea. 

OCTOEEE   12. 

e  right  of  fishing  in  a  public  navigable  river  belongs  to  the  public,  and  not  to  the 
owners  of  the  lands  bounded  on  the  river. 

trespass  for  cuttine  a  net  with  which  the  plaintiff  was  fishing  in  a  public  navigable 
river,  where  the  defendant  claimed  an  exclusive  right  to  fish,  as  owner  of  the  ad- 
joining land,  the  jury  gave  a  verdict  for  $40. 

eld,  that  the  damages  were  not  excessive^  though  the  plaintiff  stated  the  actual 
damage  to  the  net  md  not  exceed  $2. 

This  was  an  action  of  trespass,  tried  before  Ritchie,  C.  J.,  at  the 

l^wt  Kington  Gircuitr.     The  damage  complained  of  was  the  tearing 

^i^f  the  plaintiflTs  net  by  defendant,  yrhile  the  plaintiff  was  fishing 

"vrith  it  in  the  river  St.  John,  within  the  ebb  and  flow  of  the  tide, 

cipposite  to  the  land  of  the  defendant,  who  claimed  the  exclusive 

aright  of  fishing  there.    The  learned  Judge  directed  the  jury  that 

"there  was  no  exclusive  right  of  fishing  in  a  navigable  river;  that  the 

i       Tight  of  fishing  in  a  navigable  tidal  river,  was  in  the  public;  and  that 

I        the  ownership  of  the  land  gave  the  defendant  no  right  to  interfere 

L       with  a  party  fishing  in  the  river  in  front  of  it.    Verdict  for  the 

■l      T^intiff  $40. 
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Barker  now  moved  for  a  rule  for  a  new  trial,  on  the  grounds: — 
1.  Misdirection;  2.  That  the  damages  were  excessive,  the  actual 
damage  done  to  the  net  being,  according  to  plaintifi^s  own  evidence, 
only  $2 ;  and  he  was  not  entitled  to  exemplary  damages.  Mayne  on 
Dam.  351;  Price  v.  Severn  (7  Bing.  31G). 

Per  Ciirmm.  The  soil  of  a  public  navigable  river  is  in  the  Crowii, 
and  the  right  of  fishing  belongs  to  the  public.  Since  Magna  Charta 
the  Crown  cannot  grant  the  exclusive  right  of  fishing  in  a  public 
navigable  river  to  a  private  individual.  The  claim  ^et  up  by  the 
defendant,  of  the  exclusive  right  to  fish  in  front  of  hi3  own  land, 
entirely  failed.     Malcolmson  v.  O'Dea  (9  Jur.  N.  S.  1135). 

The  damages  are  not  excessive.  In  trespass  the  jury  are  not  lim- 
ited to  the  actual  damage  done,  but  have  a  right  to  give  the  plaintiflF 
such  an  amount  as  will  compensate  him  for  the  expense  and  loss  of 
time  which  he  must  necessarily  be  subject  to  in  being  compelled  to 
bring  an  action.  It  might  be  that  the  plaintiflf  would  have  been 
willing  to  take  two  dollars  for  the  damage  done  to  his  net,  if  he 
could  have  got  it  without  trouble  or  expense,  but  when  he  was  com- 
pelled to  sue,  the  jury  were  not  limited  to  the  sum.  In  Price  v. 
Severn,  the  plaintiff  actually  received  from  the  defendant  the  sum 
which  he  demanded  as  compensation  for  his  imprisonment,  which 
Tindall,  C.  J.,  said,  amounted  to  accord  and  satisfaction.  To  justify 
us  in  granting  a  new  trial  on  this  ground,  it  must  appear  that  the 
jury  have  acted  on  a  wrong  principle,  or  have  been  intiuenced  by 
improper  motives.  We  cannot  say  that  a  verdict  for  $40,  under  the 
circumstances  of  this  case,  is  excessive. 

Rule  refused. 


Valentine  v,  Hazelton. 

October  12. 

Plaintiff  became  surety  for  defendant  aa  administrator  in  Massachnsetts,  and  joined 
him  in  an  adminiBtration  bond  to  the  Judge  of  Probates.  On  passing  his  accounts 
in  the  Probate  Court,  a  balance  belonging  to  the  estate  was  found  to  be  in  his  handa, 
unaccounted  for,  whereby  the  bond  was  forfeited.  Defendant  then  resigned  the 
office  of  administrator  i^'ithout  paying  over  the  amount  due,  and  the  plaintiff  was 
thereupon  appointed  administrator  de  bonis  no7i. 

In  an  action  in  this  Province  for  money  paid  by  the  plaintiff  to  the  defendant's  uaey^-r 
the  plaintiff's  claim  bein^  a  liability  to  the  estate,  as  security  in  the  bond  for  the 
amount  due  by  the  defenaant,  and  not  an  actnctl  payment, — it  was  proved  that  saoh 
an  action  was  sustainable  in  Massachusetts  by  the  law  of  that  country,  the  amoont 
for  which  the  secuiity  was  liable  being  considered  as  paid  by  operation  of  law  on  his 
appointment  as  administrator. 

Held,  that  for  the  purpose  of  administering  the  foreign  law,  the  action  was  xnaintain- 
able  here. 
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Assumpsit  for  money  paid  by  the  plaintiff  to  the  defendant's  use, 
in  Boston,  Massachusetts,  tried  before  Ritchie,  C.  J.,  at  the  last  St. 
John  Circuit.  A  verdict  was  taken  for  the  plaintiff  by  consent,  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit,  on  the  ground 
that  it  was  not  proved  that  by  the  law  of  Massachusetts  the  action 
would  lie.     The  facts  are  fully  stated  in  the  judgment  of  the  Court. 

Jack,  Q.  C,  on  a  former  day  in  this  term,  accordingly  moved  to 
enter  a  nonsuit.  He  contended  that  to  support  the  action  there  must 
be  an  actual  payment  of  money  by  the  plaintiff.  All  that  was  proved 
of  the  law  of  Massachusetts  was,  that  when  a  debtor  of  an  estate  was 
appointed  executor,  the  debt  was  considered  as  paid  by  operation  of 
law.  But  the  plaintiff  was  not  a  debtor  to  the  estate,  nor  liable  to 
the  deceased.  It  was  necessary  for  the  plaintiff  to  prove :  that  in 
Massachusetts  an  action  for  money  paid  could  be  maintained  under 
the  facts  established  here ;  but  that  was  not  proved.  If  the  plaintiff, 
as  surety  for  Hazelton,  the  administrator,  had  actually  paid  the 
money  without  suit,  no  doubt  he  could  have  recovered  the  amount 
in  an  action  for  money  paid ;  but  he  paid  no  money,  though  he  may 
be  liable  to  account  to  the  Judge  of  Probates  for  the  amount  of 
Hazelton's  liablity.  It  was  not  enough  that  a  witness  should  give 
his  opinion  that  such  an  action  as  this  would  lie  in  Massachusetts ; 
he  was  bound  to  show  what  the  foreign  law  was.  [Ritchie,  C.  J., 
referred  to  McCormick  v.  Garnett,  (27  Eng.  R.  339),  as  to  the  proof 
of  foreign  laws]. 

Cur.  adw  v^uXt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Tliis  was  an  action  to  recover  $25,000,  as  money  paid  by  the  plain- 
tiff to  the  use  of  the  defendant.  One  Charles  Valentine,  of  Massa- 
chusetts, in  the  United  States,  died  in  Boston  about  January,  1850, 
and  by  his  will  appointed  one  Chamberlain  his  executor,  who  obtained 

E rebate,  and  took  on  himself  the  executorship  of  the  estate ;  but  not 
aving  conducted  himself  faithfully  in  the  dischai^e  of  his  duties, 
he  was  dismissed  from  the  office  by  the  proper  Court  in  Massachu- 
setts, and  the  defendant  was  appointed  administrator,  cum  testamenta 
annexo  de  bonis  non.  The  plaintiff  and  his  brother  became  sureties 
for  defendant,  and  as  such,  joined  the  defendant  in  a  bond  to  the 
Judge  of  the  Probate  Court,  for  securing  the  faithful  discharge  of 
bis  uuties  as  administrator,  &c.  A  large  amount  of  the  assets  and 
property  of  the  estate  came  to  the  hands  of  the  defendant  as  adminis- 
trator, which  he  failed  duly  to  administer,  whereby  the  administra- 
tion bond  became  forfeited.  The  pai*ties  interested  in  the  estate, 
with  much  difficulty,  succeeded  in  getting  the  defendant  to  file  his 
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accounts  in  the  Prolmte  Court,  which  after  being  duly  examined  and 
passed  by  the  Court,  established  a  balance  in  his  hands  of  840,000 
unaccounted  for.  Defendant  being  unable  or  unwilling  to  pay  over 
this  amount,  resigned  the  office  of  achninistmtor,  and  the  plaintiif 
was  appointed  administrator  cum-  testamento  nnv^xo  de  bonis  non. 

The  plaintiff  now  claims,  that  having,  as  security  for  defendant, 
become  liable  to  the  estate  for  the  balance  due  by  the  defendant,  and 
ha\'ing  become  administrator  of  the  estate,  by  the  law  of  Massachu- 
setts tlie  amount  so  due  from  him  is  regarded  as  paid  into  his  hands 
by  himself,  by  operation  of  law,  and  he  becomes  liable,  as  adminis- 
trator, for  the  amount  as  assets  in  his  hands ;  and  by  the  like  law, 
that  he  can  maintain  an  action  againt  his  principal,  and  recover  the 
amount  at  law,  as  for  money  paid  for  the  principal's  use.  If  such 
is  the  law  of  Massachusetts,  it  is  clear  that  on  the  party's  coming 
within  and  suing  in  this  Province,  this  Court  will  enforce  his  rights 
under  the  law  of  Massachusetts,  as  the  law  shall  by  evidence  be 
made  to  appear  to  this  Coui-t  In  this  case  there  is  no  conflict  of 
evidence.  Judge  Richardson,  the  Judge  of  Probates  for  the  County 
of  Middlesex  for  upwards  of  eleven  years,  and  a  member  of  the  bar 
over  twenty  years,  says  in  his  examination,  taken  at  Boston,  that  he 
is  acquainted  with  the  laws  of  Massachusetts,  and  on  the  question 
being  put  to  him,  "  When  a  person  indebted  or  liable  to  an  estate,  is 
"  appointed  by  the  Probate  Court  administrator  de  bonis  non,  how 
"  is  the  amount  due  by  him  treated  under  the  laws  of  the  Common- 
"  wealth  V*  He  answered :  "  The  amount  due  is  regarded  as  paid 
"  into  his  hands  by  operation  of  law,  and  he  becomes  liable  as 
"  administrator  for  the  amount,  as  assets  in  his  hands."  The  evi- 
dence shews  that  independent  of  this,  the  plaintiff  distinctly  admitted 
his  liability. 

Fairbanks,  a  lawyer  of  twenty  years  standing,  testifies  that 
"  where  a  surety  on  an  administration  bond  is  appointed  adminis- 
"trator  de  bonis  non,  the  moment  he  qualified,  the  money  he  was 
"liable  for  on  the  bond  was  paid  to  him,  and  he  had  a  right  of 
"  action  on  the  bond  against  his  principal ;  such  an  action  as  this 
"  (the  present  action)  is  clearly  sustainable  in  Massachusetts  by  the 
"  law  of  Massachusetts." 

This  evidence  is  wholly  uncontradicted;  and  we  may  fairly  assume 
that  its  accurracy  cannot  be  impeached,  as  it  appeared  on  the  trial 
that  the  defendant  was  himself  a  laAvyer  of  very  long  standing  in 
Massachusetts;  and  if  the  account  thus  given  of  the  law  was  incor- 
rect, it  may  fairly  be  presumed  he  would,  if  not  by  other  evidence, 
at  any  rate  by  his  own,  have  pointed  out  the  error.  As,  therefore, 
there  is  no  question  as  to  the  law  of  Massachusetts,  all  we  have  to 
say  is,  that  if  the  plaintiff  had  a  right  of  action  by  the  law  of  Mas- 
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sachasetts,  against  the  defendant,  as  for  money  paid  to  his  use,  and 
if  such  an  action  as  this  is  clearly  sustainable  against  the  defendant 
there,  it  is  equally  maintainable  here,  we  have  only  to  administer  the 
law  of  Massachusetts,  in  the  same  manner  as  we  are  by  evidence 
informed  that  the  Courts  would  administer  it  there;  provided  it  can 
be  done  consistently  with  the  f onns  and  practices  of  our  own  Courts. 

Rule  refused. 


The  Queen  r.  Sparf/vAv  and  othei-s. 

OCTOBEB    16. 

The  eoretiee  in  a  recogmzance  entered  into  oiuler  the  Rev.  Stat.  c.  98,  "of  Contro- 
verted Elections,'*  cannot  plead,  that  they  entered  uito  it  by  a  fraudulent  represen- 
tation of  the  nature  of  it,  oelieving  it  to  oe  the  obligation  of  tlie  principal  only. 

If  the  recognizance  was  obtained  by  fraud,  the  sureties  should  apply  to  the  C*ourt  to 
vacate  it^  but  while  it  stands  as  a  reoord,  they  are  estopped  froni  denying  the 
truth  of  it 

I 

Debt  on  a  recognizance  entered  into  by  the  defendants.  Sparrow 
and  Boss,  as  sureties  for  Wm.  End,  under  Rev.  Stat.  cap.  98  of  Con- 
troverted Elections. 

The  defendants,  Sparrow  and  Boss,  pleaded  that  they  did  not  ap- 
pear before  the  Justice  named  in  the  supposed  recognizance,  and 
acknowledge  themselves  i6  owe  the  Queen  the  sum  of  £100  each, 
as  was  alleged  ill  the  declaration,  and  that  the  signature  of  the  said 
Justice  "was  obtained,  and  he  was  induced  and  procured  to  sign  the 
said  supposed  recognizance  by  fi'aud  and  misrepresentation;  that  is 
to  say,  tnat  the  defendant,  Wm.  End,  falsely  and  fi-audulently  rep- 
resented to  the  said  Justice  that  the  supposed  recognizance  was  the 
recognizance  of  him,  the  said  Wm.  End,  only,  and  that  the  said  Wm. 
End  read  or  pretended  to  read  the  supposed  recomizance  to  the  said 
Justice  as  the  recognizance  of  hiihseli,  the  said  Wm.  End  only,  and 
procured  tiie  said  Justice  to  sigh  the  same  without  reading  it,  and 
that  the  said  Justice  signed  the  said  supposed  recognizance,  confid- 
ing dnd  believing  that  the  representations  of  the  said  Wm.  End  were 
true.    Demurrer. 

A',  L.  Palmer,  Q.  C,  in  support  of  the  demurrer,  was  stopped  by 

the  Court,  'who  called  on 

.  ,    •  ■       ■  -■      '  -         .  ' 

8.  JS.  ThomaoUy  Q.  C,  in  support  of  the  plea.  He  contended  that 
aUhougii  a  .plea  of  fraud  might  not  formerly  have  been  good,  yet 
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late  authorities  seemed  to  shew  that  sucli  a  plea  might  be  pleaded. 
Philipson  v.  Earl  of  Egremont  (G  Q.  B.  587).  [Ritchie,  C.  J.:  The 
record  of  the  Court  is,  absolute  verity.] 

Cur,  adv.  vtilt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  debt  on  a  recognizance  entered  into  by  the 
defendant,  Wm.  End,  as  principal,  and  other  defendants  as  sureties, 
under  the  Rev.  Stat.,  cap.  98,  **of  Controverted  Elections." 

The  defendants,  Sparrow  and  Boss,  pleaded  that  they  did  not  ap- 
pear before  the  Justice  named  in  the  supposed  recognizance,  and 
acknowledge  themselves  to  owe  the  Queen  the  sum  of  £100  each,  as 
was  alleged  in  the  declaration,  and  that  the  signature  of  the  said 
Justice  was  obtained,  and  he  was  induced  and  procured  to  sign  the 
said  supposed  recognizance  by  fraud  and  misrepresentation;  that  is 
to  say,  that  the  defendant,  Wm.  End,  falsely  and  fraudulently  rep- 
resented to  the  said  Justice  that  the  supposed  recognizance  was  the 
recognizance  of  him,  the  said  Wm.  End,  only;  and  that  the  said  Wm. 
End  read  or  pretended  to  read  the  said  supposed  recognizance  to  the 
said  Justice,  as  the  recognizance  of  him.self,  Wm.  End,  only,  and 
procured  the  said  Justice  to  sign  the  same  without  reading  it,  and 
that  the  said  Justice  signed  the  said  supposed  recognizance,  confid- 
ing and  believing  that  the  representations  of  the  said  Wm.  End 
were  true. 

The  Attorney  General  demurred  to  this  plea,  and  we  have  no 
doubt  that  it  is  bad,  and  that  a  party  to  a  record  cannot  plead  that 
the  facts  therein  stated  are  not  true,  but  must  apply  to  the  Court  to 
set  it  aside,  if  it  has  been  improperly  obtained. 

In  Rex.  V,  Carlisle  (2  B.  &  Ad.  367),  Lord  Tenterden  delivering 
the  judgment  of  the  Court,  said,  "The  authorities  are  clear,  that  a 
"  pai-ty  cannot  be  received  to  aver  as  error  in  fact,  a  matter  contrary 
"  to  the  record.  In  1  Inst.  260,  Lord  Coke  says,  *the  rolls  being  the 
"  records  or  memorials  of  the  Judges  of  the  Courts  of  Record,  im- 
"  port  in  them  such  incontrollable  credit  and  verity,  as  they  admit 
"  of  no  averment,  plea  or  proof  to  the  contrary.' "  Aiid  in  HufFer  v. 
Allen  (Law  R.  2  Exch.  18),  Kelly,  C.  B.,  says,  "  It  is  not  competent 
"  to  either  party  to  an  action  to  aver  anything  either  expressmg  or 
"importing  a  contradiction  to  the  record,  which.  wh-'V,*  ^t  starufs.  is 
"as  between  them,  an  evidence  of  uncontrollabio  \crity.  fcJue  also, 
De  Medina  v,  Grov  (10  Q.  B.  152).  The  cases  of  Philipson  v.  Earl 
of  Egrcment  (6  Q.  B.  587),  cited  by  the  defendant  s  counsel,  does  not 
in  the  slightest  degree  conflict  vrith  this  rule,  but,  on  the  contrary, 
is  quite  in  accordwce  with  the  doctrine  established  in  the  Duchess 
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of  Kingston's  case  (2  Smith's  L.  Cases,  432),  that  "  in  civil  suits  all 
"strangers  may  falsify,  for  covin,  either  fines,  or  real  or  feigned 
"  recoveries;  and  even  a  recovery  by  a  just  title,  if  collusion  was 
practiced  to  prevent  a  fair  defence;  and,  this,  whether  the  covin  is 
apparent  upon  the  record,  as  not  essoining,  or  not  demanding  the 
view,  or  by  suffering  judgment  by  confession  or  default;  or  extrin- 
**  sic,  as  not  pleading  a  release,  collateral  warranty,  or  other  advanta- 
"geous  pleas."     So,  in  Prudham  v,  Phillips  (Amb.  763),  where  in 
answer  to  evidence  of  the  defendant's  marriage,  the  plaintiff,  at  Nisi 
Prius,  shewed  a  sentence  of  the  Ecclesiastical  Court  annulling  the 
marriage,  and  it  became  a  question  whether  the  defendant  could 
prove  that  the  sentence  was  obtained  by  fraud.     Willes,  C.  J.,  held 
that  a  person  who  was  party  to  a  judgment  could  not  offer  such  proof 
in  a  subsequent  proceeoing  to  invali(&,te  the  judgment,  for  he  might 
have  applied  to  the  Court  which  pronounced  the  judgment  to  vacate 
it;  and  in  that  respect  his  case  differed  from  the  (^se  of  a  stranger. 
In  the  case  of  rhilipson  v.  the  Earl  Egremont,  the  plaintiff  had 
recovered  a  judgment  against  one  J.  Bleadon,  as  the  registered  officer 
of  a  public  company  of  which  the  Earl  of  Egremont  was  a  member; 
and  on  scire  facias  upon  the  judgment,  the  defendant  pleaded  that 
it  was  obtained  by  fraud  and  collusion  between  this  plaintiff  and 
Bleadon,  and  for  a  demand  in  respect  of  which  neither  the  company, 
nor  the  then  defendant,  nor  Mr.  Bleadon,  as  the  registered  officer,  was 
by  law  liable;  it  was  held  the  plea  was  good.     Lord  Denman,  deliv- 
ering the  judgment  of  the  Court,  says:  "The  .defendant  certainly 
"  ought  to  have  some  remedy,  and  the  question  is,  whether  the  rem- 
**  edy  is  by  pleading,  as  he  has  done,  or  by  motion  to  the  Court. 
"  We  are  far  from  saying  that  the  latter  course  was  not  open  to  the 
defendant.     Fraud,  no  doubt,  vitiates  everything;  and  the  Court, 
upon  being  satisfied  of  such  fraud,  has  a  power  to  vacate,  and  would 
vacate  its  ovm  judgment,  as  is  suggested  in  Bradley  v.  Eyre  (II  M. 
&  W.  450).     But  still  such  a  plea  as  the  present  may  be  good;  and 
indeed  we  find  in  Fowler  v.  Rickerby  (2  M.  &  G.  760),  that  Tindal, 
"  C.  J.,  stated  that  it  would  be  good.     If  the  plea  had  alleged  a  fraud 
"  practiced  on  the  original  defendant,  it  would  have  been  open  to  the 
**  answer  already  made  to  the  fourth  and  sixth  pleas;  but  as  it  alleges 
*'  fraud  and  collusion  between  the  plaintiff  and  the  defendant  in  the 
action,  for  the  purpose  of  charging  the  present  defendant,  there 
was  no  opportunity  for  him  to  plead  to  it  before."     In  that  case  the 
Earl  of  Egiei.K;,a  ..ds  not  a  party  to  the  record,  and  therefore  was 
not  estopped  from  denjring  the  truth  of  it.     The  same  principle  was 
I      acted  on  m  this  Court  in  the  case  of  McKay  v,  Crocker  (Hil.  T.  1861), 
I     where  the  defendant,  a  judgment  creditor  of  one  Donnelly,  was 
i    allowed  to  shew  on  a  trial  at  Nisi  Prius,  that  a  judgment  obtained 
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by  the  plaintiff  against  Donnelly  was  obtained  by  fraud  and  collu- 
sion. 

We  had  no  doubt  during  the  argument,  that  the  plea  in  the  present 
case  was  bad,  and  an  examination  of  the  cases  referred  to  by  the 
defendant's  counsel  has  confirmed  us  in  that  opinion;  the  judgment, 
therefore,  must  be  for  the  Crown;  but  the  defendants  may  have 
leave  to  amend  their  plea,  on  payment  of  the  costs,  within  thirty 
days  after  taxation  thereof. 

Judgment  accordingly. 


The  Queen  v.  Thomas  Ryan  and  John  Ryan. 

October  16. 

The  Rev.  Stat.,  c.  159,  §  16,  by  which  on  a  trial  for  felony  the  jury  is  authorized  to 
acquit  of  the  felony,  and  find  a  verdict  of  guilty  of  a  misdemeanor,  if  the  e\'idence 
warrants  it,  eatablishos  a  general  mode  of  procedure  in  all  criminal  cases,  and  is  not 
coutiued  to  felonies  existing  at  the  time  of  the  passing  of  the  Statute ;  therefore  on 
an  indictment  for  a  felonious  assault  under  the  Act  So  Vict.,  cap.  10,  the  prisoner 
may  be  found  guilty  of  an  assault  only. 

The  prisoners,  with  oneConnell,  were  indicted  at  the  last  St.  John 
Circuit,  before  Ali^en,  J.,  for  feloniously  and  maliciously  making  an 
assault  upon  Bernard  Brannen,  and  feloniously  and  maliciously  caus- 
ing him  bodily  harm  with  intent  to  disfig^ire  him,  against  the  form 
of  the  Statute,  &c.  The  second  count  charged  the  assault  with  in- 
tent to  maim,  and  the  third  count,  with  intent  to  disable  Brannen. 
The  prosecutor  stated,  on  cross-examination,  that  he  did  not  think 
the  prisoners  intended  to  maim,  to  disfigure,  or  to  disable  him. 

There  being  no  evidence  against  Connell,  the  learned  Judge  directed 
him  to  be  acquitted  at  the  close  of  the  prosecution. 

a 

The  prisoners'  counsel  contended  that  it  was  necessary  to  prove 
a  joint  acting  of  the  three  defendants ;  also,  that  as  the  intention  to 
maiin  was  disproved,  the  prisoners  Ryan  could  not  be  convicted  of 
a  conmion  assault  on  this  indictment ;  but  the  learned  Judge  directed 
the  juiy  that  a  joint  acting  was  not  necessary ;  that  one  of  the 
prisonei-a  might  be  convicted  and  the  othera  acquitted,  if  the  evidence 
warranted  it ;  that  the  intention  with  which  the  assault  was  com- 
mitted wa^  a  question  fpr  them,  to  be  determined  by  considering  the 
manner  in  which  the  prosecutor  was  attacked  and  beaten;  and  tixsAt 
if  they  did  not  think  the  assault  was  made  with  the  intent  chaiged 
in  the  indictments,  they  might  find  the  prisoners  guilty,  of  a  common 
assault. 
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The  prisoners  were  found  guiltj'  of  a  common  assault,  and  a  ques- 
tion was  reserved  for  the  consideration  of  the  Court,  whether  such 
finding  was  good  under  this  indictment. 

D.  S.  Kerr,  Q.  C,  in  Trinity  Merm  last,  moved  to  arrest  the  judg- 
ment. The  indictment  is  in  the  language  of  25  Vict.,  clO,  §  1,  and 
contains  three  charges — to  maim,  disfigure,  and  disable.  The  ques- 
tion was,  whether  there  was  an  intention  on  the  part  of  the  prisoners 
either  to  maim,  to  disfigure,  or  disable,  and  this  intention  being 
ignored,  can  they  be  convicted  of  a  common  assault  ?  This  being  a 
proceeding  under  the  Statute,  the  prisoners  cannot  be  convicted  of 
an  assault  which  was  not  charged  in  the  indictment,  and  which  they 
were  not  prepared  to  defend.  The  offence  charged  in  the  indictment 
having  l)een  made  a  felony  since  1  Rev.  Stat.,  c.  159,  §  20,  the 
prisoners  cannot  be  convicted  under  that  Statute,  for  tne  words 
"  felony  which  shall  include  an  assault,"  in  §  20,  must  be  taken  to 
mean  what  were  then  felonies,  and  not  what  have  become  so  since 
that  time. 

WatterSy  Q.  C,  contra.  The  offence  charged  being  a  felony,  the 
prisoners  were  liable  to  be  convicted  of  an  assault  under  the  Revised 
statutes,  c.  159,  §  20,  which  enacted,  that  "whoever  on  a  trial  of 
**  murder,  or  manslaughter,  or  any  other  felony  which  shall  include 
"  an  assault,  shall  be  convicted  of  an  assault  only,  shall  be  imprisoned, 
"  &c."  This  was  intended  to  apply  not  only  to  felonies  then  existing, 
but  any  felony  afterwards  created.  It  was  intended  as  a  genei-al 
rule  of  practice,  overriding  the  whole  criminal  law.  Reg.  v.  Ellis, 
(8  C.  &  P.  654).  By  1  Rev.  Stat.,  c.  159,  §  IC,  "  on  the  trial  of  any 
"  person  for  felony  the  jury  may  acquit  of  the  felony,  and,  if  the 
"  evidence  warrant,  find  a  verdict  of  guilty  of  a  misdemeanor."  The 
evidence  clearly  warranted  the  conviction  for  an  assault,  which  was 
a  misdemeanor  at  common  law.  Section  10  of  the  same  chapter, 
relating  to  challenges,  was  not  intended  to  be  confined  to  felonies 
then  in  existence,  but  as  a  general  regulation  for  trials  in  criminal 
cases. 

Cur,  adv,  vulL 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  prisoners  were  indicted  under  the  Act  25  Vict.,  c.  10,  for 
feloniously  and  maliciously  making  an  assault  upon  Bernard  Bmnnen, 
and  feloniously  and  maliciously  causing  him  bodily  harm,  with  intent 
to  disdSgure  him.  The  second  count  charged  the  assault  with  intent 
to  maim,  and  the  ihird,  with  intent  to  disable  Brannen. 

The  assault  was  proved,  but  the  prosecutor  stated  on  cross-exami- 
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nation,  that  he  did  not  think  the  prisonei's  intended  to  maim,  dis- 
fij^^ire,  or  disable  him.  The  jury  neoatived  the  intent,  and  found  the 
prisonei's  guilty  of  a  common  assault,  of  which  offence  their  counsel 
contended  they  could  not  be  convicted  upon  the  indictment,  because 
the  Act  allowing  a  person  to  be  convicted  of  an  assault,  was  passed 
prior  to  the  25  Vict.,  c.  10,  and  therefore  did  not  apply  to  felony 
subsequently  created.  The  learned  Judge  reserved  this  que.stion  for 
the  consideration  of  the  Court. 

The  Revised  Stat.,  Title  XL.,  deals  ^\'ith  "  the  administration  of 
"  criminal  justice."  Chapter  loG  of  that  Title,  treats  of  proceedings 
before  indictment;  chapter  157,  of  recognizance  in  criminal  cases; 
chapter  158,  of  the  proceedings  on  indictment;  and  chapter  150.  of 
trial.  Under  this  chapter,  all  trials  of  a  criminal  character  at  the 
Assizes  and  Sessions  are  conducted,  and  it  is  not  in  any  way,  in  our 
opinion,  limited  or  confined  to  felonies  or  offences  existing  at  the 
time  of  the  passing  of  the  Statute,  but  establishes  the  general  rule 
of  pi-acticc  and  proceedure,  in  all  cases  tliat  may  come  before  the 
Court  for  adjudication.  It  secures  to  the  prisoner  full  defence  by 
counsel ;  entitles  him  to  a  copy  of  the  indictment  and  depositions ; 
regulates  his  peremptory  challenges,  and  among  a  variety  of  other 
provisions  to  govern  the  Couit  on  trials  by  indictment,  gives  the 
presiding  Judge  the  power  to  reser\'e  any  question  of  law,  which  may 
have  arisen  during  the  trial,  for  the  consideration  of  the  Supreme 
Court,  and  under  which  provision  alone  this  Court  has  any  power  to 
deal  with  the  case  as  now  present'Cd. 

By  Sjct.  10  of  this  cliapter,  it  is  provided  that  "on  the  trial  of 
"any  person  for  any  felony,  the  jury-  may  acquit  of  the  felony,  and, 
"if  the  evidence  warrant,  find  a  verdict  of  guilty  of  a  misdemeanor, 
''and  the  Court  may  procc.'cd  to  punish  the  offender  as  if  he  had  been 
"convicted  therefor." 

If  Sect.  IG  does  not  apply  to  this  case.  Sect.  23,  under  which  the 
Judge  resei-^'ed  the  qu(^  ;tiou,  is  equally  inapplicable,  and  we  should 
hav(!  no  power  to  interfere.  But  we  do  not  desire  to  intimate  the 
sligiik\^t  doubt  as  to  chnpter  150  applying,  in  the  words  of  the  Act, 
to  "the  trial  of  a/iy  p^^i-son  for  a ?2y  felony,"  though  created  .subse- 
(|ucnt  to  the  passin:^  of  the  Revised  Statutes. 

It  was  contended  by  the  counsel  for  the  prisoners,  that  because  by 
Sect.  5  of  the  Act  25  Vict.,  cap.  10,  it  was  declared  that  a  person  in- 
dicted for  felony  under  Sect.  3  of  the  Act,  for  unlawfully  adminis- 
tering^ poison  to  any  person,  so  as  thereby  to  endanger  life,  might  be 
ac({uitted  of  the  felony  and  found  guilty  of  a  misdemeanor,  for  ad- 
minist<-^r:ng,  &c.,  with  intent  to  injure;  and  because  no  such  ptovision 
was  uiade  with  T*esptH?t  to  the  felonious  offences  described  in  the  fii'st 
Sect,  of  the  Act;  that,  therefore,  where  a  persorn  was  indicted  for 
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felony  under  the  first  Sect.,  the  juiy  could  not  acquit  of  the  felony 
and  find  him  guilty  of  a  misdemeanor,  according  to  the  maxim 
expremw  unius  est  exdxmo  olteHiLH.  But  the  distinction  is  obvious. 
The  offences  described  in  the  first  Sect.,  wounding  and  shooting  at  a 
person,  include  an  assault  in  contemplation  of  law,  and  therefore  it 
was  not  necessary  to  declare  in  the  Act,  that  the  person  indicted 
might  be  acquitted  of  the  felony  and  found  guilty  of  a  misdemeanor, 
because  the  law  had  already  made  provision  for  cases  of  that  kind ; 
but  poisoning  did  not  include  an  assault,  and  therefore  without  the 
provision  in  Sect.  5,  if  a  person  indicted  under  the  third  Sect,  of  the 
Act  was  acquitted  of  the  felony,  he  could  not  be  convicted  of  a  mis- 
demeanor. See  Reg.  v.  Bird,  (2  Law  &  Eq.  R.  4G6),  per  Alderson  B. 
For  these  reasons,  we  think  the  conviction  of  the  prisoners  should 
be  affirmed. 

Conviction  affinned. 


Tajlor  u  Smith. 

October  16. 

A  vessel  was  driven  on  shore,  and  being  sappoBcd  to  be  a  total  loss,  notice  of  aban- 
donment was  given  to  the  Underu'riters,  they  refused  to  accept  the  abandonment, 
got  the  vessel  off,  brought  her  to  St.  John,  her  port  of  destination,  in  a  place  of 
safety,  before  action  brought,  and  required  the  owner  to  take  charge  of  her.  The 
cost  of  repairing  her  after  she  was  brought  to  St.  John  by  the  Underwriters,  would 
be  loss  than  her  value  when  repaired. 

Held,  that  the  right  of  the  assured  to  recover  depended  uTK)n  the  state  of  facts  exist- 
ing at  the  time  the  action  was  brought,  and  that  he  could  only  recover  for  a  partial 
loss. 

This  was  a  special  case.     It  set  forth  that  the  hrig  "P.  I.  Nevius," 

on  the  3rd  December,  1806,  being  in  every  respect  seaworthy,  sailed 

from  Havana  for  St.  John,  N.  B.,  in  ballast,  and  continued  on  her 

voyage  until  the  20th  December,  when  she  was  driven  on  shore  near 

Digby,  N.  S.,  in  a  snow  storm,  while  endeavoring  to  mn  into  Digby 

for  a  poit  of  safety.     The  master  and  crew  abandoned  the  vessel 

fearing  she  would  go  to  pieces.     The  master  went  to  Digby,  the 

nearest  port,  noted  his  protest,  and  on  the  21st  telegraphed  to  the 

owners,  m  St  John,  that  the  vessel  was  ashore  and  likely  to  become 

I       a  total  loss;  the  plaintiff,  (one  of  the  owners),  the  same  day  gave 

\      information  of  the  loss,  with  all  the  facts  known  to  him,  to  the  bro- 

I      kers  through  whom  the  policy  had  been  effected,  and  at  the  same 

I      Reserved  on  them  a  notice  of  abandonment,  which  they  were  au- 

K     thorized  to  receive.    The  brokere  refused  to  accept  the  abandonment. 
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They  afterwards  hired  a  steam  tug,  sent  her  to  Digby,  and  succeeded 
in  bringing  the  vessel  to  St.  John,  to  a  place  of  safety  on  the  loth 
January,  and  on  the  same  day  notified  the  plaintifi*  of  the  vessel 
being  in  St.  John,  and  that  they  handed  her  over  to  him  for  repairs, 
and  required  the  captain  and  owners  to  continue  in  charge  or  her, 
and  use  such  care  and  diligence  as  might  be  necessary  for  her  pre- 
servation. Prior  to  the  arrival  of  the  agent  of  the  Underwiters  at 
Digby,  the  captain  called  a  survey  of  the  vessel,  and  the  surveyors 
niade^  report  condemning  her  as  unseaworthy,  which  report  had  not 
been  acted  upon  when  the  Underwriters'  agent  took  possession  of 
the  vessel. 

It  was  admitted  that  the  expense  of  getting  the  vessel  off,  bring- 
ing her  to  St.  John,  and  of  repairs,  would  exceed  her  value  when 
repaired;  but  that  her  value  when  repaired  would  be  more  than  the 
cost  of  the  repaii-s  after  she  was  towed  to  St.  John  by  the  Under- 
writei's.  It  was  also  admitted  that  there  was  no  waiver  or  accept- 
ance of  the  abandonment  at  any  time.  The  fact  of  the  plaintiflF, 
having,  on  the  14th  March,  18GG,  efiected  a  policy  on  his  interest  in 
the  vessel,  for  twelve  months  from  that  date  for  $800  was  admitted, 
and  that  defendant  was  an  Underwriter  on  such  policy  for  S200. 

The  question  submitted  for  the  consideration  of  the  Court  was, 
whether  the  plaintiflF  was  entitled  to  recover  for  a  total  or  a  partial 
loss? 

Gray,  Q.  C,  for  the  plaintiff.  We  claim  we  have  a  right  to  take 
into  consideration  not  only  the  cost  of  repairing  the  vessel,  but  that 
of  bringing  her  to  St.  John.  Being  in  ballast,  there  was  no  cargo 
and  freight  to  contribute.  The  plaintiff  having  acquired  a  right  to 
give  notice  of  abandonment,  subsequent  circumstances  cannot  alter 
it.  2  Arnold  Ins.  1091.  The  circumstances  in  which  this  vessel  was 
placed  were  such  as  would  justify  a  prudent  man  in  abandoning  her 
even  if  uninsured.  [Ritchie,  C.  J.  We  are  with  you  thus  far,  but 
the  point  to  be  argued  is,  whether  the  subsequent  events  do  not 
modify  the  notice  of  abandonment].  In  Holdsworth  v,  Wyse,  (7  B. 
&  C.  704),  where  a  ship  was  deserted  by  her  crew  acting  bona  fide, 
and  afterwards  brought  into  port  by  another  vessel  and  repaired,  it 
was  held  that  the  owners  having  given  notice  of  abandonment  before 
they  heard  of  the  ship's  safety,  were  entitled  to  recover  against  the 
Underwriters  for  a  total  loss.  [Ritchie,  C.  J.  Giving  notice  of 
abandonment  does  not  absolutely  vest  the  right  to  recover  for  a  total 
loss].  Parry  v,  Aberdeen,  (9  B.  &  C.  411),  is  another  case  in  point; 
and  in  Reimer  v.  Ringrose,  (6  Ex.  267),  Alderson,  B.,  designates  as  a 
total  loss  where  "the  expense  of  repairing  and  bringing  home  a  ship 
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"would  exceed  the  value  when  brought  home/'     Kemp  v,  Halliday, 
(1  Law  Rep.  Q.  B.  520). 

C.  W,  Weldon,  for  the  defendant,  was  not  called  on. 

Ritchie,  C.  J.  This  is  a  very  plain  case.  When  the  vessel  was 
driven  ashore  and  likely  to  become  a  total  loss  it  was  quite  compe- 
tent for  the  owners  to  give  notice  of  abandonment,  and  equally  com- 
petent for  the  Underwriters  to  refuse  to  accept  it.  A  sun'ey  is 
called,  and  the  vessel  is  condemned  by  the  sui'veyors,  but  subsequent 
circumstances  prove  their  Judgment  to  have  been  erroneous.  Before 
the  survey  is  acted  upon,  or  the  action  brought,  a  change  takes  place 
in  the  circumstances  under  which  the  notice  of  abandonment  was 
given.  The  Vessel,  instead  of  being  on  the  rocks  near  Digbv,  liable 
to  be  destroyed  by  the  first  gale,  is  in  the  harbor  of  St.  John  in 
safety,  and  capable  of  being  repaired  at  a  less  cost  than  her  value 
when  repaired.  By  the  American  law,  an  abandonment  once  right- 
fully made  would  be  binding  and  conclusive  between  the  pai-ties,  and 
the  rights  flowing  from  it  become  vested  rights,  and  are  not  divested 
by  subsequent  events.  3  Kent's  Com.  324;  But  by  the  Enlisli  law 
it  is  not  so.  There  it  has  been  long  established  that  even  although 
the  facts  were  such  as  to  justify  the  assured  in  giving  notice  of  ab- 
andonment, yet  the  abandonment  is  not  absolute,  but  is  liable  to  be 
controlled  by  subsequent  events;  and  if  the  loss  has  ceased  to  be 
total  before  action  brought,  the  abandonment  becomes  inoperative. 
The  right  to  recover  depends  on  the  state  of  things  existing  at  the 
time  the  action  is  brought.  2  Arn.  Ins.  921.  The  assured  cannot 
recover  as  for  a  total  loss,  if  the  ship  be  restored,  before  he  com- 
mences his  action,  in  such  a  state  that  he  may  reasonably  be  expected 
to  take  possession  of  it.  The  plaintiff  is  only  entitled  to  recover  fpr 
a  partial  loss. 

WiLMOT,  J.     I  am  of  the  same  opinion. 

Allen,  J.  The  contract  for  insurance  is  one  of  indemnity  from 
loss,  and  if  the  vessel  is  repaired  and  placed  in  as  good  a  position  as 
before,  I  cannot  see  what  more  the  owner  requires.  He  ought  not 
to  receive  more  than  the  amount  of  his  loss.  The  cases  establish 
that  if  the  offer  to  abandon  was  made  on  supposed  facts  which  were 
thought  to  exist  at  the  time,  but  which  in  fact  did  not  exist,  the 
assured  could  not  insist  upon  the  abandonment,  and  recover  for  a 
total  loss. 

Weldon,  J.  concurred.  « 

Judgment  for  the  plaintiff  for  the  amount  of  partial  loss. 


122  CASES   IX  THE  SUPREME  COURT. 


DesBrisay  r.  McLeod. 

October  16. 

The  first  count  of  a  declaration  stated  that  on  the  lat  November,  1865,  in  considera- 
tion of  the  assignment  of  licence  No.  84,  made  to  dcfcn<1aut  hy  plaintiff,  at  defend- 
ant's request,  defendant  undertook  and  promised  that  F.  alionld  deliver  to  plaintiff 
whatever  quantity,  say,  not  to  exceed  1  Go,  000  feet  of  logs  by  the  10th  July  then 
next, — Averment,  tliat  although  the  time  for  the  <lelivery  of  the  logs  had  elapsed, 
and  the  plaintiff  was  ready  and  willing  to  receive  them,  yet  F.  ilid  not  deliver  tliem. 
whereby,  Ac. 

The  fourth  count  stated  tliat  on  the  day  and  yoav  aforesaid,  in  consideraticm  of  the 
assignment  by  the  plaintiff  to  the  defendant  of  a  certain  licence,  then  and  there 
agreed  upon  between  them,  defemlant  undertook  and  promised  that  F.  should  de- 
liver plaintiff,  whatever  quantity  of  lo28  said  F.  havl  l)ei\>re  thou  agreed  to  deliver 
plaintiff  in  the  year  18GC,  not  to  exceed  163,000  feet,  by  the  10th  July  then  next, — 
Averment  tliat  F.  had  agreed  ti^  deliver  plaintiff  135,000  feet  in  1866.  Ercacli, — 
that  F.  did  not  deliver  the  logs. 

Held.  Ist.  That  a  sufficient  consideration  for  defendant'.*  promiac  was  alleged,  but 
that  the  promise,  {;s  stated  in  tlje  ilrat  count,  w.is  uncertain  and  unintelligible. 
2nd.  That  the  wonls,  **on  the  day  and  year  aforesaid,"'  in  tlie  fourth  count,  ilid  not 
necessarily  refer  to  the  10th  July,  18(>6  (the  Jiwt  day  iv-onti-'ueil  in  tiie  piece<ling 
count),  but  might  refer  to  the  Ist  November,  ISO.");  and  being  only  an  ambiguity, 
the  objection  could  not  be  taken  on  general  demurrer. 

Special  assumpsit.  The  first  count  of  the  declaration  stated,  that 
heretofore,  to-wit,  on  the  first  November,  ISGo,  in  consideration  of 
an  assignment  of  the  license  nunil)er  eighty-four,  made  to  the  de- 
fendant by  the  plaintiff,  at  the  defendant's  request,  the  defendant 
undertook,  &c.,  that  the  Fergusons  should  deliver  to  the  plaintiff 
whatever  quantity,  say,  not  to  exceed  1G.'),000  superficial  feet  of 
merchantable  saw  logs,  by  the  10th  July  then  next.  Allegation, 
that  although  the  time  for  delivery  had  elapsed,  and  the  plaintiff  vros 
ready  and  willing  to  receive  the  same,  yet  the  Fergusons  did  not 
deliver  the  said  logs,  or  an}^  pai*t  thereof,  to  the  plaintiff,  whereby 
the  plaintiff  was  not  only  deprived  of  the  said  logs,  but  his  mill  had 
thereby  been  kept  idle  for  the  want  of  logs.  The  second  count  the 
same  as  the  first,  except  alleging  consideration  to  be,  assignment  of 
the  license  number  KiO.  The  third  count  was  the  same  as  the  two 
first,  except  alleging  the  consideration  to  be  that  the  plaintiff  had 
assimed  to  the  defendant  "  a  certain  license  then  and  there  aoreed 

o  o 

on  between  them."  The  fourth  count,  stating  the  conti'act  to  have 
been  made  on  the  day  and  year  aforesaid;  same  consideration  as  in 
third  count,  stating  the  defendant's  undertaking  to  be  that  the  Fer- 
guson's (that  is  to  say,  Robert  and  Archibald  Ferguson)  should  deliver 
to  plaintiff  whatever  quantity  of  said  logs  the  said  Ferguson  had 
before  that  time  agreed  to  deliver  to  the  plaintiff,  in  the  year  1866, 
say,  not  to  exceed  105,000  supei-ficial  feet,  by  the  10th  July  then 
next — averment,  that  Fergusons  had  agreed  to  deliver  to  plaintiff  in 
18GC,  135,000  superficial  feet;  that  Fergusons  did  not  deliver  the 
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logSj^-whereby  plaintiflTs  mill  was  kept  idle.  Fifth  comit,  that  in 
consideration  that  the  plaintiff  had  assigned  to  the  defendant  a  cer- 
tain license,  then  and  tnere  agreed  on  between  them,  the  defendant 
undercook  that  the  Fergusons  should  deliver  to  the  plaintiff  16-3,000 
supei-ficial  feet,  &c.,  by  the  10th  July.  Avennents  and  breach  as 
before.     Demurrer. 

Paf.n€i\  Q.  C,  in  Trinity  Term,  in  suppoii  of  the  demurrer.  1. 
The  declaration  is  defective,  because  it  contains  no  proper  allegation 
of  any  consideration;  it  does  not  state  what  the  license  is.  [Allen,  J. ; 
It  mi^ht  be  a  tavern  license.]  When  a  thing  is  made  a  considera- 
tion, the  rules  of  pleading  require  that  some  value  should  be  shewn. 
The  intendment  is  against  the  pleader,  and  if  he  shew  no  considera- 
tion the  pleading  fails.  (Stephens  Pleading,  324,  32(S).  A  license 
is  not  assignable  in  law.  [Ritchie,  C.  J.:  Dof3s  not  the  assignment 
of  the  license  shew  a  consideration?]  If  a  consideration  for  a  prom- 
ise does  not  sufficiently  appear  on  the  face  of  the  declaratioii,  it 
cannot  be  supported.     Jones  i'.  Ashburnhaui  (4  East.  4G5). 

D.  S,  Kerr,  Q.  C,  contra.  Tliese  objections  to  the  declaration  are 
all  grounds  of  special  demurrer.  When  the  license  was  assigned  at 
the  special  instance  and  request  of  the  defendant,  it  is  a  matt<ir  of 
intendment  that  it  was  assignable  and  valuable.  A  license  is  a  thing 
recognized  by  law,  and  made  assimable.  1  Rev.  Stat.,  cap.  133,  §  G. 
It  is  not  necessarj''  to  state  the  value  of  the  consideration.  Ward  v, 
Harris  (2  B.  &  P.  265).  A  timber  license  being  the  only  one  assign- 
able by  our  law,  does  not  the  term  license,  coupled  with  the  allega- 
tion of  it  being  assignable,  make  it  sufficiently  certain  to  escape 
special  demurrer?  If  a  person  in  whose  favor  a  promise  is  made, 
forego  some  advantage  or  benefit,  which  othei-^vise  he  might  have 
taken  or  had,  or  suffer  a  loss  in  conseciuence  of  sucli  promise,  it  i*aises 
a  sufficient  consideration.     Malloiy  v.  Lane  (Cro.  Jac.  342). 

Palmer,  Q.  C,  in  reply.  A  vague  and  meaningless  contract  is  no 
contract  in  law,  and  cannot  be  recovered  on. 

Car.  adv.  valt. 

RncHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  first  objections  raised  on  this  demurrer  are,  that  there  is  no 
sufficient  consideration  set  forth  to  support  the  alleged  promL^^e;  and 
that  it  does  not  appear  that  the  license  alleged  to  have  been  a^^^signed 
was  of  any  value;  nor  for  what  purpose  it  was  a  license;  nor  whether 
it  was  such  a  license  as  was  assignable.  Great  accuracy  is  no  doubt 
required  in  tiie  statement  of  the  consideration,  which  in  an  action  of 
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as.sumpsit,  forms  the  basis  of  the  contract:  but  it  is  quite  clear  that  it 
is  n  tl  n 'cessary  to  state  cxecute^l  considerations,  with  the  certainty 
of  tiinti  and  place  required  in  stating  executory  considerations,  nor 
with  th'*  same  particularity'  in  other  respects  as  to  quantity,  quality, 
value,  ivTC.     It  is  only  necessary  to  state,  in  cases  of  executed  consid- 
f  rrttion-.  that  the  consideration  for  the  defendant's  promise  moved  at 
his  H'^juest.     1  Saunders,  2G4,  Note  1;  King  r.  S«u:^  (2  C.  M.  &  R 
4S  .    The  executed  consideration  must,  in  leoral  estimation,  be  of  some 
value.     It  cannot  be  said  in  this  case,  that  the  assignment  of  the 
license  by  the  plaintiff  was  of  no  benefit  to  the  defendant,  or  detri- 
ment to  the  plain tiiT.     The  performance  of  any  act  by  the  plaintiff, 
which  he  was  not  legally  bound  to  perform,  would  suffice.     Thus 
in  Wilkinson  v.  Oliveira  ^1  Bing.  N.  C.  400\  the  declaration,  after 
stati'ig  that  divers  disputes  and  contentions  had  arisen,  between  de- 
fendant and  divors  others  persons,  respectincr  the  disposition  of  the 
estate  of  one  Dominic  Oliveira,  and  the  right  of  the  defendant  to 
the  j^K)Hsession  of  any  and  what  part  thereof,  it  became  necessary 
to  pr.iV(»  certain  facts  stated,  and  that  plaintiff  was  lawfully  possessed 
of  a  lett*  r  which  proved  sucli  facts,  and  at  request  of  defendant  gave 
him  such  letter  for  the  put  pose  of  proving  such  facts;  that  defend- 
ant used  the  letter  for  such  purpose,  and  that  b\'  means  of  such  let- 
UiT,  an'l  of  the  matters  therein  contained,  the  defendant  was  enabled 
to,  and  di<l  cause,  the  said  disputes  to  he  detennined  in  his  favor, 
and  did  by  means  of  the  said  letter,  and  the  matters  therein  con- 
tc'iiiied,  became  lavrfully  poi-'.sessed  of  and  acquired  a  large  portion  of 
the  estate  of  the  said  D.  O.  and  thereupon  in  consideration  thei-eof, 
and  tliat  the  plaintiff  at  the  special  instance  and  request  of  the  de- 
fi^ndant  had  then  and  there  given  the  said  letter  to  defendant, 
defen(b;nt  promised  plaintiff  to  give  him  £1,000.     To  this  defend- 
ant pleaded  that  he  was  not  by  means  of  the  letter  enabled  .to,  and 
did  not  by  means  thereof,  cause  the  said  disputes  to  be  decided  in 
his  favor,  and  did  not  by  means  of  the  letter  become  possessed  of  a 
portion  of  the  estate  of  1).  O.     To  this  plea  there  was  a  demurrer,  and 
the  Coui-t  gave  judofment  for  the  plaintiff.    The  reason  why,  in  statins 
an  executoiy  consideration,  a  greater  degree  of  certainty  is  required, 
is  simply  because  where  the  consideration  is  executory,  in  order  to 
shev/  that  plaintiff  possessed  a  right  of  action,  it  is  in  general  neces- 
saiy  to  aver  performance  of  the  consideration  on  his  part,  which 
allegation  ))eing  material  and  traversable,  must  be  made  with  proper 
certainty:  the  allegation  of  every  performance,  necessarily  requiring 
the  plaintiff  to  state  the  consideration  with  a  greater  degree  of  cer- 
tainty and  minuteness,  than  in  the  case  of  executed  considerations; 
otherv.'ise  the  Court  would  be  unable  to  judge,  whether  the  perform- 
ance averred  in  the  deqlaration  was  sufficient.    For  these  reasons,  we 
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think  the  two  first  objections  cannot  prevail.  It  is  thirdly  objected 
that  the  promise  is  not  sufficiently  laid  to  take  issue  on  it,  but  is 
vague,  general,  indefinite,  and  uncertain.  A  contract  should  be  stated 
with  such  certainty  and  precision,  as  will  enable  the  Court  to  form  a 
just  idea  of  what  the  contract  actually  was,  and  as  will  furnish  the 
jury  with  a  criterion  in  the  assessment  of  damages.  It  is  sufficient 
for  us  to  say,  that  the  promises  as  set  out  in  the  first  three  counts  of 
this  declaration  are  simply  meaningless;  the  Court  cannot  draw  an 
intelligible  conclusion  from  what  is  stated.  It  is  impossil)le  to  read 
them,  and  give  a  reasonable  intendment  to  the  expressions  used. 
The  fourth  and  fifth  counts  are  not  open  to  this  objection,  tlie  prom- 
ises being  set  out  intelligibly,  clearly,  and  with  certainty.  As  to  the 
objection  that  the  cause  of  action  in  the  second,  third  and  fourth 
counts,  had  not  arisen  or  accrued  at  the  time  of  the  commencement 
of  the  action;  in  these  several  counts  the  contracts  respecti\'ely  are 
alleged  to  have  been  made,  "on  the  day  and  year  aforesaid,"  instead 
of  tne  day  and  year  first  aforesaid,  the  last  day  mentioned  in  the 
first  count  being  the  10th  July  then  next,  which  would  be  the  10th 
of  July,  186G,  which  it  is  urged  must  be  "the  day  and  year  afore- 
said." If  this,  instead  of  the  first  date,  viz.,  the  first  November,  1S65, 
is  referred  to,  the  time  alleged  for  the  delivering  of  the  logs  in  all 
these  counts,  would  certainly  be  after  the  action  brought.  The 
language  of  pleading  is  to  have  a  reasonable  intendment  and  con- 
struction, and  when  an  expression  is  capable  of  different  meanings, 
that  shall  be  taken  which  will  suppoit  the  declaration,  &c.,  and  not 
the  other,  which  would  defeat  it.  (1  Chitty  Pldg.  237).  This,  how- 
ever,  is  at  most  an  ambiguity.  We  cannot  say  of  necessity  that  the 
Ist  November,  18G5,  was  not,  or  that  the  10th  July  then  next  was, 
the  date  referred  to;  and  as  was  said  in  Grottick  v.  Phillips  (9  Bing. 
723):  "This  is  an  objection  of  which  the  party  cannot  avail  himself  on 
•*  general  demurrer.  *  *  If  the  objection  be  made  on  the  score  of 
"  ambiguity,  the  ambiguities  ought  to  have  been  pointed  out  hy  spe- 
'^cial  oemurrer."  In  addition  to  which,  in  this  case  there  is  an  ex- 
press averment,  that  the  time  of  delivery  had  long  since  elapsed, 
which  clearly  shews  on  the  face  of  the  declaration,  that  the  cause  of 
action  had  arisen  or  accrued  at  the  time  of  the  bringing  of  the  ac- 
tion; and,  threfore,  necessarily  shews,  that  the  first  date  mentioned 
in  the  declaration  was  the  one  referred  to. 

There  is  nothing  in  the  other  objections.  There  will  be  judgment 
for  the  defendant,  on  the  demurrer  to  the  three  first  counts,  and  for 
the  plaintiff*,  on  the  demurrer  to  fourth  and  fifth  counts.     Both  par- 

I     ties  to  be  allowed  to  amend,  on  payment  of  costs,  within  thirty  days 

I   after  taxation. 

I 
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The  executors  of  a  deceased  adnuiiistrator,  have  no  right  to  file  an  account  of  his 
adiiiinistration  in  the  Probate  Court ;  nor  has  the  Judge  of  Probated  any  authority 
to  pass  fcuch  an  account  if  filed. 

If  an  administrator  dies  without  having  tiled  an  inventory  or  account,  and  liis  execu- 
tors have  assets  in  their  hands,  belonging  to  the  original  estate,  a  Court  of  E(iuity 
Will  coiiipell  them  to  account. 

This  v»'as  an  appeal  from  tlie  decision  of  the  Judge  of  Probates  of 
the  ("oinity  of  York,  refusing  to  issue  a  citation  to  attend  the  passing 
of  the  accounts  of  the  said  Win.  Wright,  as  administrator  cinu  testa- 
mnito  cnr.xexo  of  Isaac  C.  Frost,  such  account  having  been  rendei*ed 
and  filed  by  the  executoi-s  of  Wm.  Wright. 

Jacl\  Q.  C,  in  suppoiii  of  tlie  appeal,  citcfl  Wms.  Exors.  3  Ed.  783 ; 
2  Seaton  Dec.  738 ;  Gale  ?;.  Luttrell,  (2  Add.  231.) ;  Holland  v.  Prior, 
(1  M.  (Jc  K.  245;  Davenport  r.  Stafford,  (14  Beav.  319). 

Cur,  adv,  vult. 

Ritchie,  J.  C,  now  delivered  the  judgment  of  the  Court. 

This  wa.s  an  appeal  from  the  decision  of  the  Judge  of  Probates  of 
the  County  of  \  ork.  Isaac  C.  Frost,  a  resident  of  the  United  States 
of  America,  died  there,  haying  made  a  will,  appointing  Maiy  C.  Frost 
execuuix,  who  took  upon  hersef,  in  New  York,  the  administration 
of  the  estate,  and  authorized  the  late  William  Wright  to  take  out 
administration  cum  testinttento  an  ncxo,  in  this  Province.  Mr.  Wright 
obtained  letters  of  administration  in  this  Province,  and  died  without 
filing  any  account.  Administration  cum  tedamcnto  aniiexo  de  bonis 
710 a  vv'as  then  granted  to  D.  C.  Perkins.  Mary  C.  Frost,  the  execu- 
trix, applied  by  Petition  to  the  Judge  of  Probates  of  York,  alleging 
that  the  said  William  Wright  died  on  or  about  the  10th  May,  1865, 
without  having  filed  any  account  of  his  administration ;  that  by  his 
last  will  and  testament,  he  appointed  Eliza  Wright  and  William  M. 
Wright,  the  executrix  and  executor  thereof,  which  will  was  duly 
proved ;  that  his  said  executors  have  filed  in  this  (the  Probate  Court) 
the  account  of  the  said  William  Wright  of  his  administration  of  the 
estate  of  the  late  I.  C.  Frost,  showing  a  considerab'e.  balance  in  his 
hands  unadministered  at  the  time  oi  liis  death ;  that  D.  C.  Perkins 
was  duly  appointed  administrator  de  bonis  non  cum  te^itamento 
annexe  of  the  estate  of  I.  C.  Frost  in  this  Province ;  and  praying 
that  a  citation  might  issue,  calling  upon  all  parties  interested,  to 
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appear  and  attend  the  passing  of  the  said  account.  The  Judge  of 
Probates  refused  the  citation  on  the  gi'ound,  that  the  executors  of 
the  estate  of  William  Wright  could  not  file  an  account,  that  he  could 
recognize  as  the  account  oi  the  administrator  of  Frost  s  estate  ;  that 
they  were  amenable  to  the  Probate  Court ;  and  that  he  (the  Judge 
of  Probates)  could  not  make  a  decree  ordering  them  to  pay  over  any 
money  to  the  petitioner.  From  this  decision,  Mary  C.  Frost  appeals, 
on  the  ground  that  she  is  entitled,  as  executrix  of  the  last  will  and 
testament  of  the  late  Isaac  C.  Frost,  to  receive  such  sum  of  money 
as  shall  be  remaining  unadministered,  of  the  estate  and  eflects  of 
the  said  Isaac  C.  Frost  in  this  Province,  in  the  hands  of  the  late 
AYilliam  Wright,  as  administi-ator  cuni  te^tanwmto  annexo  at  his 
decease ;  and  for  that  purpose  to  have  the  accounts  of  his  adminis- 
tration passed  in  tliat  Court ;  and  more  especially  as  she  cannot  claim 
upon  his  administration  bond,  until  the  said  account  has  been  duly 
passed  in  that  Court. 

The  authority  and  jurisdiction  of  Judges  of  Probates  in  this  Pro- 
vince is  now  regulated  by  the  Revised  Statutes,  c.  13G,  by  which 
they  are  authorized  "  to  grant  administi'ation  of  the  estates  of  de- 
"  ceased  pei'sons,  in  the  manner  hitherto  in  use,  subject  to  the  rules 
"and  directions  by  that  chapter  prescribed."  Before  granting  let- 
tei-s  of  administration,  the  Judge  of  Probates  shall  take  from  the 
person  applying  therefor,  a  bond  (A)  with  two  sureries,  to  be  ap- 
proved by  him,  according  to  the  form  of  the  Schedule.  The  condi- 
tion of  this  bond,  inter  aluf,  is  that  if  the  administrator  do  make  a 
true  and  faithful  inventory,  &:c.,  and  exhibit  the  same  unto  the 
Judge,  &:c.,  and  do  well  and  truly  administer  according  to  law,  and 
further  do  make  a  true  and  just  account  of  the  said  administration, 

at  or  l)efore  the day  of ,  and  all  the  rest  of  the 

said  goods,  chattels,  and  credits,  the  same  being  found  remaining 
iq)on  the  said  administrator's  account,  which  shall  be  first  examined 
and  allowed  of,  by  the  said  Probate  Coui-t  or  other  Couits  of  com- 
petent authority,  in  that  behalf,  do  deliver  and  pay  to  such  pei-son 
as  the  said  Court,  or  other  competent  Couit,  by  sentence  or  decree 
shall  adjudge.  By  Section  12,  "the  executor  of  a  sole  or  surviving 
"  executor  oi  any  will,  shall  not  be  the  executor  of  the  first  testa- 
"  tor  s  will,  but  he  may  have  administration  with  the  will  annexed.'* 
Sections  23  and  24,  relate  to  the  rendering  and  passing  accounts,  and 
are  as  follows:  By  Sect.  23,  "Eveiy  executor  shall  render  an  account 
"  of  his  administration  to  the  Judge  of  Probates,  unless  he  other- 
"  wise  allow,  within  eighteen  months  from  the  Probate  or  adminis- 
"tration;  and  after  that  he  may  be  cited  to  do  so  on  the  application 
"  of  any  person  interested."  *  *  And  by  Sect.  24,  on  the  filing  of 
any  account,  a  citation  (C)  may  issue  on  the  application  of  the  pai'ty 
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filing  the  same,  or  of  any  person  having  an  interest  therein,  requir- 
ing all  parties  interested  to  appear  befoi-e  the  Judge  at  a  time  not 
less  than  thirty  days  from  its  date,  to  attend  the  passing  thereof. 
The  cases  cited  on  behalf  of  the  appellant,  no  doubt  establish  very 
clearly,  that  the  representatives  of  a  deceased  administrator  cam 
testament 0  annexo,  although  not  at  the  same  time  those  of  the  first 
testator,  were  liable  to  be  called  on  by  the  English  Ecclesiastical 
Courts,  for  an  inventory  and  account,  upon  a  reasonable  presump- 
tion being  raised,  that  any  part  of  the  effects  of  the  first  testator 
had  travelled  into  their  hands;  and  that  the  executors  of  a  deceased 
execuU^r,  though  not  the  personal  representatives  of  the  original 
testator  (there  being  an  executor  of  the  original  testator  still  sur- 
viving), are  in  like  manner  compelled  to  bring  in  an  inventoiy  of 
the  effects  of  the  original  testator.  The  application  in  the  present 
case  was  not  for  a  citation,  calling  on  the  executoi's  of  Wm.  Wright, 
to  produce  an  inventory  of  the  propei-ty  of  the  estate  of  I.  C.  Frost, 
in  their  hands,  or  an  account  of  their  dealing  with  the  assets  of  the 
said  estate,  which  may  have  come  into  their  hands;  but  for  all  per- 
sons interested  to  attend  the  passing  of  the  account  which  the  exec- 
utors of  Wm.  W^right  have  filed — not  of  their,  but  liis,  administmtion 
of  the  estate  of  I.  C.  Frost.  No  doubt,  if  the  executore  of  W^m. 
Wright  admit,  or  are  proved  to  have  assets  of  the  original  testator 
in  their  hands,  they  would  be  liable  to  account  for  the  same,  in  like 
manner  as  the  administrator  would  be  if  living.  The  Court  of 
Equity,  at  any  rate,  has  full  power  to  enforce  this.  That  the  power 
of  the  Probate  Court  in  this  Province,  under  tlie  Revised  Statutes, 
is  in  this  respect  coextensive  with  the  Court  of  Equity,  by  no  means 
necessarily  follows — a  point  which  it  will  be  time  enough  to  decide 
when  the  parties  raise  the  question,  which  they  do  not  in  this  case; 
for  it  does  not  appear  that  the  executors  of  Wm.  Wright  have  in  any 
way  intermeddled  with  the  estate  of  I.  C.  Frost,  or  that  any  eflFeets 
or  assets  of  that  estate  have  ever  come  to  their  hands.  We  will  not 
say,  that  if  they  admit  there  was  a  considerable  balance  in  the  hands 
of  their  testator,  unadministered  at  the  time  of  his  decease,  this  may 
not,  prima  facie,  raise  such  a  reasonable  presumption,  that  effects  of 
the  first  testator  had  come  to  their  hands,  as  would  warrant  the 
Judge  of  Probates  in  assuming  he  had  jurisdiction  over  them,  in 
citing  them  to  exhibit  an  inventory,  and  calling  on  them  to  account 
for  the  assets  which  may  have  actually  come  into  theur  hands,  or 
under  their  control;  but  we  are  wholly  at  a  loss  to  discover  any  au- 
thority by  which  the  executors  of  an  administrator  can  file  the 
accounts  of  the  administration  of  the  administrator  in  the  estate; 
or  if  they  do  file  accounts  purporting  to  be  the  accounts  of  the  ad- 
ministrator, any  authority  in  the  Judge  of  Probates,  to  cite  the  par- 
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ties  interested  to  pass  such  accounts;  and  should  he  proceed  to  pass 
the  accounts,  any  power  to  bind  the  parties  interested  in  the  estate, 
still  less  the  sureties  to  the  administi'ation  bond,  by  any  decree  he 
might  make.  It  may  be,  that  the  administrator  in  his  life  time  may 
have  kept  very  loose  and  inaccurate  accounts,  or  wholly  neglected 
'  his  duty  as  administrator,  and  squandered,  misapplied,  and  wasted 
the  estate  and  effects  of  the  original  testator  w^ich  came  to  his 
hands,  and  consequently  no  effects  may  ever  have  come  to  the  hands 
of  his  executors;  and  that  the  administrators  estate  is  wholly  insol- 
vent and  unable  to  make  up  the  deficiency.  We  by  no  means  wish 
it  to  be  considered  that  such  was  the  case  in  this  instance,  for  we 
have  no  facts  before  us,  we  merely  put  the  case  by  way  of  illustra- 
tion. The  party  then  really  interested  in  the  accounts  of  the  admin- 
istrator, would  be  his  sureties  on  the  ac.  ministration  bond.  To  allow 
his  executors,  whom  we  have  seen  it  is  by  statute  expressly  declared 
shall  not  be  executors  to  the  first  testator  s  will,  to  intermeddle  with 
the  estate,  stand  in  the  place  of  the  original  administrator,  and  in 
his  name  and  on  his  account,  and  as  binding  his  sureties,  file  accounts 
of  his  transactions  with  which  they  had  nothing  to  do,  and  in  con- 
nection with  an  estate  of  which  they  are  declared  not  to  be  the 
representatives,  and  of  which  transactions  they  may  or  may  not  be 
in  any  way  personally  cognizable,  would,  in  our  opinion,  almost  neces- 
sarily lead  to  difliculties  of  the  most  serious  character,  not  only  with 
respect  to  parties  interested,  in  the  original  testator's  estate,  but 
with  those  interested  in  the  estate  of  the  administrator,  and  more 

Krticularly  with  reference  to  the  sureties  on  the  administration 
nd,  and  the  rights  and  liabilities  of  all  parties  thereunder.     To 
make  the  filing  of  this  account  by  the  executors  of  Wm.  Wright, 
available  for  any  practical  purpose,  it  must  be  treated  as  equivalent 
to  a  filing  by  the  administi*ator  himself;  and  if  the  passing  of  the 
account  is  to  amount  to  anything,  it  must  be  binding  on  all  parties, 
as  if  filed  by  the  administrator  and  passed  against  him.     But  look- 
ii:^  at  the  whole  scope  and  purvieu  of  the  Rev.  Stat,  reading  the 
bond  required  to  be  given,  in  connection  with  Sections  12,  23,  and 
24,  we  cannot  think  that  the  executors  of  Wm.  Wright  have  any 
authority  to  file,  or  the  Judge  of  Probates  to  pass,  any  account  filed 
i       by  them,  as  the  accounts  of  the  administrator  of  the  estate  of  Frost, 
I       01  his  transactions  with  the  estate  in  the  course  of  his  administra- 
I       tion.    The  Legislature  having  expressly  declared,  that  the  executors 
I       rf  the  executor  should  not  be  the  representatives  of  the  original 
I       testator,  the  executors  of  Wright  have,  in  our  opinion,  no  power 
I      to  interfere  in  the  administration  of  Frost  s  estate*     The  accounts  of 
I      the  administration  of  that  estate,  when  passed  by  the  Judge  of  Pro- 
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render  in  the  course  of  his  administration.  If  he  has  failed  to  make 
and  exhibit  an  inventoiy,  or  well  and  truly  to  administer  according 
to  law,  or  to  make  a  just  and  true  account  of  his  administration, 
within  the  time  limited,  his  successor  in  the  administration,  or  the 
parties  interested  in  the  estate  oi  the  original  t<.\stator  are  by  no 
means  remediless;  thev  have  the  administration  bond,  and  thev  have 
the  Court  of  Equity,  whose  instrur.ientality  may  be  invoked  for  ob- 
taining and  establishing  an  account  against  his  estate.  Tlie  bond 
itself  evidently  contemplates  accounts  being  examined  and  allowed, 
otherwise  than  by  the  Probate  Court,  for  it  says:  "The  same  being 
"lii-st  examined  and  allowed  of  by  the  said  Probate  Court,  or  other 
"Court  of  competent  authority  in  that  behalf,  do.  deliver  and  pay 
"to  such  person  as  the  said  Court,  or  other  covnpetent  Court,  by 
"sentence  and  decree  shall  adjudge."  It  may  be  said  that  the  rem- 
edy in  this  view  in  the  Probate  Court  is  defective;  but  it  is  well 
kno\\Ti,  that  in  a  great  vanety  of  cases  in  England,  the  remedy  in 
the  Ecclesiastical  Court  has  been  fc^md  insuiiicient  and  imperfect, 
and  the  necessity  of  the  interposition  of  the  Court  of  Equity  abun- 
<lantly  shown. 

The  Appeal  will  therefore  be  dismissed. 


Pickett  v.  Perkins. 

October  19. 

The  trir.]  of  a  civil  suit  by  a  Justice  of  the  Peace  is  au  "official  act",  and  he  is  en- 
titled to  notice  under  the  Revised  Statutes,  cap.  120,  before  bringing  an  action 
against  him  for  wrongfully  proceeding  in  the  suit. 

A  notice  of  action  stated,  "that  you,  the  said  K.  P.,  (defendant),  on  the  2dnl  Dec., 
"18G3,  at  the  Parish  of  K.,  ami  County  of  K.,  and  on  divers  other  days  and  times, 
**&c.,  wrongfully  and  maliciously,  and  without  any  reasonable  and  pK)bable  cause, 
"adxnsed  and  encouraged  one  H.  P.  to  bring  an  action  in  your  Court,  before  you  as 
"a  Justice  of  the  Peace,  against  the  plaintiti*,  in  a  matter  of  real  estate,  WDerein 
"the  title  of  land  was  and  did  come  m  question,  and  wherein  you  had  no  jurisdic- 
"tion  as  a  Justice  of  the  Peace,  (setting  out  the  proceedingr,  and  the  award  of  judg> 
"ment  against  plaintiff),  and  that  you,  the  said  (defendant),  on  the  day  and  year 
"last  aforesaid,  issued  m  the  aforesaid  case,  wherein  you  iia<l  no  jurisdiction,  as 
"aforesaid,  an  execution  on  the  said  judgment  against  the  goods  and  chattels 
"of  the  plaintiff,  and  caused  his  goods  and  chattels  to  be  seized  under  such  execu- 
"tion  to  satisfy  the  same". 

Held,  that  the  issuing  of  the  execution  was  a  continuation  of  the  previous  proceeding! 
in  the  suit ;  and  therefore,  that  the  time  and  place  of  the  issuing  was  stated  wiui 
sufficient  certainty  in  the  notice.  ^ 

The  judgment  of  an  inferior  Court,  involving  a  question  of  jurisdiction,  is  not  concIa> 
sive ;  therefore  a  Justice  of  the  Peace  is  liable  in  an  action  of  trespass  for  issning  an 
execution  on  a  1ud|{ment  recovered  before  him,  in  a  case  in  which  he  had  no  joRMio- 
tioii,  because  the  title  to  land  came  in  question,  though- the  judgment  remains  unre- 
versed. 
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The  declaration  charged  the  defendant,  a  Justice  of  the  Poace, 
with  wTongfuIly  and  maliciously  and  without  any  reasonable  and 
probable  cause,  advising  and  encouraging  one  Horatio  Pickett  to 
bring  an  action  against  the  plaintiff,  in  defendant's  Court,  in  a  n^iat- 
ter  in  Avhich  the  title  of  land  came  in  question,  in  which  defendant 
had  no  jurisdiction ;  and  with  wix)ngfully  and  maliciously  is.^uinp:  a 
summons  against  the  plaintiff,  and  pixx!eeding  to  try  the  cause  with- 
out jurisdiction;  and  refusing  to  tase  do\sTi  the  evidence  and  plain- 
tiff's oVjections;  and  directing  the  jury  on  the  trial  that  the  title  to 
land  did  not  come  in  question,  and  to  find  a  verdict  against  the 
plaintiff;  and  also,  with  Avrongfully  and  maliciously  giving  judpnent 
against  tlie  plaintiff  in  the  said  suit,  and  refusing  to  give  him  a  copy 
oi  the  proceedings  to  enable  him  to  obtain  a  review ;  and  wTon  ^.f ully 
and  maliciously  issuing  an  execution  against  the  plaintiffs  goods  and 
chattels  on  the  said  judgment,  and  cauing  them  to  be  sold  to  satisfy 
the  same. 

At  the  trial  before  Wilmot,  J.,  At  the  last  King's  Circuit,  it  was 

contended  on  l^ehalf  of  the  defendant:  1.  That  the  notice  of  action 

was  insufficient,  inasmuch  as  it  did  not  state  the  levy  and  sale  of  the 

plaintiff's  horse  and  wagon  with  sufficient  certainty,  nor  state  the 

place  where  the  act  complained  of  occurred ;  and  that  the  evidence 

of  such  levy  and  sale  were  consequently  improperly  admitted.     The 

notice  w^as  as  follows : — **  For  that  you,  the  said  Elijah  A.  Perkins, 

•*  hertof ore,  to-wit,  on  the  23rd  December,  1863,  at  the  Parish  of 

"Kingston,  and  County  of  Kings,  and  on  divers  other  dpvvs  and 

"  times,  &c.,  wnrongfully  and  maliciously,  and  without  any  reasonable 

"probable  cause,  and  in  abuse  of  the  process  of  the  law,  advised  and 

"  encouraged  one  Horatio  Pickett  to  bring  an  action  in  your  Court, 

"before  you,  as  Justice  of  the  Peace,  against  the  said  Munson  Gould 

"Pickett,  (plaintiff),  in  a  matter  of  real  estate,  wherein  the  title  of 

"land  was  and  did  come  in  question,  and  wherein  you  had  no  juris- 

"  diction  as  a  Justice  of  the  Peace,"  (setting  out  the  proceedings,  and 

charging  defendant  with  a  refusal  to  take  down  the  evidence  truly. 

Mid  the  objections  taken  at  the  trial,  and  with  falsely  taking  do\vn 

the  evidence,  and  directing  the  jury  that  the  title  to  land  was  not  in 

mBe8tion,and  that  they  should  find  for  the  plaintiff,  (Horatio  Pickcttj, 

which  they  did ;  and  on  which  defendant  wronfully  and  maliciously 

gave  judgment  against  M.  0.  Pickett,  for  damages  and  costs  for 

£3  2s. ;  fdso,  with  refusing  to  give  the  said  Munson  Gould  Pickett  a 

^  copy  of  the  proceedings^  m  order  to  apply  for  a  review) ;  "  and 

"for  that  you,  the  said  Ehjah  A  Perkins,  to- wit,  on  the  day  and 

**  year  last  aforesaid,  issued  and  caused  to  be  Issued  in  the  aforesaid 

"Ofie,  wherein  you  had  no  jurisdiction,  as  aforesaid,  an  execution  on 

"the aforesaid  judgment,  against  the  goods  and  chattels  of  the  said 
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"  Miinson  G.  Pickett,  and  caused  his  goods  and  chattels  to  be  seized 
"  under  such  execution,  to  satisfy  the  same,  by  means  of  which,  said 
"  several  premises,  tc."  2.  That  the  defendant  was  not  liable  for  the 
seizure  and  sale  ot  the  plaintiff's  goods  under  the  execution,  because 
while  the  judgment  remained  unreversed  it  was  conclusive  against  the 
plaintiff  as  to  his  liabity ;  defendant  was  bound  to  issue  an  execution 
upon  it,  and  in  doing  so  was  only  acting  ministerially.  3.  That  an 
order  of  Mr.  Jastice  Parker,  dated  two  days  after  the  date  of  the 
notice  of  action,  was  improperly  admitted  in  evidence.  The  iniling 
of  the  learned  Judge  being  against  the  defendant  on  these  points, 
and  a  verdict  having  been  found  for  the  plaintiff. 

S.  R.  TliomJion,  Q.  C,  obtained  a  rule  nhii  for  a  new  trial  on  the 
above  grounds,  citing  Martins  v.  Upcher,  (3  Q.  B.  6G2),  Breeze  r. 
Jardine,  (4  Q.  B.  585). 

D.  S.  Ken\  Q.  C,  and  A,  R.  Wetmore,  Q.  C,  shewed  cause  in  Easter 
Term.  1.  The  notice  of  action  was  clearly  sufficient,  for  it  does  not 
require  the  same  degree  of  particularity  as  a  declaration,  for  its  only 
object  is  to  enable  the  magistrate  to  tender  amends.  In  this  case  the 
defendant  was  not  entitled  to  notice,  because  the  words  of  the  Statute 
are :  "  No  action  shall  be  commenced  against  a  Justice  for  an  official 
**  act,  until  one  month  at  least  after  notice."  This  was  not  an  official, 
but  a  judicial  act,  and  therefore  notice  was  not  required.  The  issu- 
ing of  a  suiinnons  is  no  part  of  the  common  law  duty  of  a  Justice  of 
the  Peace.  This  Act  was  copied  from  an  English  Act,  where  magis- 
trates have  merely  a  criminal  jurisdiction ;  The  Justice  is,  therefore, 
not  entitled  to  notice  in  a  matter  of  civil  juiisdiction ;  but  in  this 
case  he  was  acting  wholly  beyond  his  jurisdiction,  and  became  a 
mere  wrong  doer.  Assuming  that  a  notice  was  necessary,  the  place 
was  sufficiently  stated,  for  it  is  given  in  the  begiiming  of  the  notice, 
and  the  whole  transaction  was  merely  a  continuance  of  the  first  act. 
Jones  V.  Nicholls,  (13  M.  &  W.  361).  It  is  not  necessary  to  have  a 
specific  venue  laid  to  every  traversable  fact  in  a  notice  of  action. 
Leary  v.  Patrick,  (15  Q.  B.  268).  2.  The  evidence  of  what  was  done 
under  the  execution  was  properly  admitted ;  it  was  but  a  continua- 
tion of  the  wrongful  act  of  the  defendant.  3.  The  order  of  Judge 
Parker  was  properly  admissable,  although  dated  after  the  notice, 
because  it  was  part  of  the  same  transaction,  and  had  reference  to 
what  took  place  before  the  notice  was  given.  It  could  not  be  con- 
tended that  evidence  could  not  be  given  of  damages  which  accrued 
after  the  notice  of  action,  but  were  the  result  of  the  Justice's  illegal 
act.  [RiTQHiEjC.  J. :  Would  you  not  cut  down  by  this  the  whole 
doctrine  of  tendering  amends  ?]  In  any  case  the  evidence  of  thb 
order  was  immaterial,  and  cannot  affect  the  rights  of  the  party.  . 
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S.  R  Tlumison,  Q.C.,contra.  1.  Under  all  the  authorities  it  is  clear, 
that  the  notice  should  give  time  and  place  \\dth  sufficient  ceitaintj', 
and  this  notice  is  defective  in  these  particulars.  2.  There  being  no 
reversal  of  the  proceedings  before  the  Justice,  he  was  bound  to  issue 
execution,  and  he  cannot  be  held  liable  for  doing  what  he  was  bound 
in  the  discharge  of  his  ministerial  duty  to  perform.  [Ritchie,  C.  J. : 
I  have  never  been  under  the  impression  that  where  there  was  no 
jurisdiction,  a  reversal  of  the  proceedings  required  to  be  shewn. 
Allen,  J. :  Suppose   a  Justice  without   any  corrupt  motive  gives 

{'udgment,  and  afterwards  discovers  that  he  had  made  a  mistake,  is 
le  bound  to  issue  an  execution ;  and  is  he  liable  to  an  action  if  he 
refases  to  do  so  ?]  Yes.  I  should  say  he  would  be.  [Ritchie,  C.  J. : 
I  should  say  he  would  be  liable  to  an  action  if  he  did]. 

Cur.  adv.  vidt 

Allek,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  on  the  case  against  the  defendant,  a  Justice  of 
the  Peace,  charging  him  with  wrongfullv  and  maliciously,  and  with- 
out any  reasonable  or  probable  cause,  advising  and  encouraging  one 
Horatio  Pickett  to  bring  an  action  against  the  plaintiff,  in  the  Court 
before  the  defendant,  as  a  Justice  of  the  Peace,  in  a  matter  in  which 
the  title  of  land  came  in  question,  and  in  which  the  defendant  had 
no  jurisdiction  as  a  Justice  of  the  Peace;  also  with  wrongfully  and 
maliciously  issuing  a  summons  against  the  plaintiff,  and  proceeding 
to  try  the  cause  without  jurisdiction,  and  refusing  to  take  down  the 
evidence  and  the  plaintiff'^s  objections,  and  directing  the  juiy  that 
the  title  to  land  did  not  come  in  question,  and  that  they  should  find 
a  verdict  against  the  plaintiff;  and  with  wrongfully  and  maliciously 
giving  judgment  against  the  plaintiff  in  the  said  suit,  and  refusing 
to  give  him  a  copy  of  the  proceedings,  in  order  to  enable  him  to 
appy  for  a  review;  also,  witn  wrongfully  and  maliciously  issuing  an 
execution  against  the  plaintiff's  goods  and  chattels  on  the  said  judg- 
ment, without  jurisdiction,  and  causing  the  plaintiffs  goods  and  chat- 
tels to  be  seized  and  sold  to  satisfy  the  same. 

A  number  of  objections  were  taken  on  the  motion  for  a  new  trial, 
most  of  which  were  disposed  of  at  that  time.  The  piincipal  ground 
on  which  the  rule  was  granted  was,  the  alleged  insufficiency  of  the 
notice  of  action,  and  the  consequent  improper  admission  of  evidence 
of  the  execution  and  levy  on  the  plaintiff's  horse  and  wagon,  and  of 
Ae  sale  under  the  execution,  such  levy  and  sale  not  being  stated 
^th  sufficient  certainty  in  the  notice.  The  notice  of  action  was  in 
^^  following  form: — "For  that  you,  the  said  Elijali  A.  Perkins,  here- 
"tofore,  to-wit  on  the  23rd  December,  18C3,  at  the  Parish  of  King- 
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"ston  and  C'onnty  of  King's,  and  on  divers  other  days  and  times, 
"«S:e.,  wi.>n':;fully  and  maliciously,  and  without  any  reasonalde  and 
"proha 010  cause,  and  in  ahuse  of  the  process  of  law,  advised  and  en- 
"cuuraged  one  Horatio  Pickett  to  hnnjif  an  action  in  your  Couit-, 
"befor-j  y(»u,  as  Justice  of  the  Peace,  against  the  said  Alunson  Gould 
''Fickeit  fplaintiff),  in  a  matter  of  real  estate,  wherein  the  title  of 
''laud  v/as  and  di<l  come  in  qurstion,  and  wherein  you  had  no  juris- 
"dicti'.»!i  as  a  Justice  of  the  Pt^ace,"  (sL'tting  out  the  proceedings,  and 
char-.dng  tlie  defendant  with  a  refusal  to  take  down  the  evidence  tridy, 
and  tlir  objections  n^.ade  at  the  trial,  aPid  vrith  falsely  taking  down 
the  evid'.nce,  and  directin-ij  the  b.irv  that  the  title  to  land  was  not  in 
(piestion,  and  that  they  should  find  for  the  plaiiitili*  (Horatio  Pickett), 
which  they  did;  and  on  wiiich  drftndant  wrongfully  and  maliciously 
;{ave  iud^jfment  a-crainst  ^I.  G.  Pickett  for  dama<:es  and  costs  for 
£rl  2s.;  aiso  with  refusing  to  give  the  said  Munson  Gould  Pickett  a 
tnie  copy  of  th.e  proceedings  in  order  to  apply  for  a  review);  "and 
"for  that  vou,  the  said  Elijah  A.  Perkins,  to-wit,  on  the  dav  and  year 
"last  aforesaid,  issued  and  caused  to  be  issued  in  the  aforesaid  case, 
"when  in  you  had  no  jurisdiction,  as  aforesaid,  an  execution  on  the 
"af or' -said  judgment,  against  th.e  goods  and  chattels  of  the  said  Mun- 
"son  G.  Pickett,  and  caused  his  geods  and  chattels  to  be  seized  under 
"such  execution,  to  satisfy  th.e  same,  by  mear.s  of  which  said  seveiul 
"premises,"  kd. 

We  think  the  notice  is  sufKciently  certain,  and  that  the  issuing  of 
the  ex(.oution  may  T>e  consi«lered  a  continuation  of  the  previous  pro- 
cec  :1  in <.rs,  described  as  havin*^  been  taken  bv  the  defendant  airainst 
the  plaintiff.  In  Jones  v.  Bird  (.!>  B.  »Jc  Aid.  84."3),  Bayley,  J.,  says: 
"A  ri(;tice  of  this  sort  d,oes  not  re(:riire  the  same  precision  as  a  dec- 
"laration.  It  is  (|uite  sufficient  if  it  calls  tlie  attention  of  the  de- 
"f«-ndarit  to  the  general  nature  of  the  injury."  And  Best,  J.,  says: 
"The  only  object  of  the  notice  is  to  give  the  defendant  an  oppoilu- 
"iiity  to  teiMlcr  amen('s.  and  it  ought  not  to  be  scanned  veiy  nicely. 
"II-?  (Aject  is  at  an  end  the  moment  the  action  is  brought,  and  it  is 
"only  n''cessai'v  to  refer  to  it,  to  see  whether  substantially  the  de- 
"fendant  lias  been  informed  of  the  ground  of  complaint.  It  is  no 
"gH'urid.  of  nonsu.it  tl»at  there  is  a  variance  between  the  notice  and 
"tlie  ]^ioof."  h\  Leaiy  r.  Patrick  fl5  Q.  B.  20S),  Lord  Campbell 
savs:  "it  is  clear  that  th.e  Justice  must,  on  readin<r  this  notice,  have 
"known  v;!iere  the  cauf-re  of  action  all  aro.'.'e.  It  cannot  be  necessaiy 
"to  have  a  specific  venue  laid  to  every  travoi-sable  fact  in  a  notice  of 
"action."  In  Jones  r.  NichoUs  (13  M.  cc  W.  304),  Parke,  B.,  says: 
"Til is  P'^lice  vras  framed  to  be  read  by  the  constable,  who  was  prob- 
"ably  a  plain  man,  and  who,  if  he  read  it  as  a  plain  man,  could  have 
*'n()  doubt  at  all  that  it  related  to  one  continuous  transaction."     Tliat 
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part  of  tiio  notice  in  the  present  ease,  which  relates  to  the  issuing 
of  the  ex-.*cutio:i.  stat<iS  that  the  defendant  *' issued  In  the  afonxdhl 
'"case,  wherein  you  ha<l  no  jurisdiction,  as  aforesaid,  an  execution  on 
''the  nforf<(ri(l  jw'hpneihi"  kc.     What  rv/.sv  and  what  jadijmevi  are 
here  referred  to  i     Why  surely  the  case,  and  the  judgment  mentioned 
in  the  previous  pait  of  the  notice,  where  time  and  place  are  stated. 
Can  any  pei-son  read  tliis  notice  without  being  satisfied  that  the  ex- 
ecution mentic^ned,  v^as  the  execution  issued  upon  the  judgment 
signed  against  the  plaintiff,  stated  in  the  pre^^ous  part  of  the  notice, 
and  that  tJie  whole  of  the  proceedings  therein  described  was  one 
continuous  ti-ansaction  I     We  cannot  doubt  that  it  fully  informed  the 
defendant  of  the  ground  of  complaint  against  liim ;  and  to  adopt 
the  words  of  Lord  Campbell,  that  he  must  have  known  where  the 
cause  of  action  all  arose.     In  Martins  v,  Upcher  (3  Q.  B.  G02),  where 
the  notice  was  held  insufficient,  tlie  place  where  the  alleged  trespass 
was  committed,  Tv^as  not  stated  in  any  part  of  the  notice;  but  here 
both  time  and  p'iace  are  stated  for  the  issuing  of  the  sununons,  the 
trial  and  the  judgment.     We,  therefore,  think  the  cause  of  action 
was  described  with  sufficient  certainty.     An  objection  was  taken  by 
the  plaintiffs  counsel,  that  the  defendant  was  not  entitled  to  notice 
in  this  case,  because  the  trial,  by  a  Justice  of  the  Peace,  of  a  civil 
.«uit,  was  not  an  "official  act."     The  view  we  have  taken  of  the  notice, 
wovild  rendf;r  it  unnecessaiy  tp  decide  this  (juestion,  but  we  have  no 
hesitation  in  saying,  that  in  our  opinion  the  statute  applies  as  well 
to  the  proceedings  of  Justices  in  civil  suits  as  to  those  perfonned  in 
their  character  as  consei-\"ators  of  the  peace.     It  was  only  by  virtue 
oi*  his  office  of  Justice  of  the  Peace,  that  the  defendant  had  authority 
to  try  civil  suits;  any  proceeding,  therefore,  taken  by  him  in  such  a 
•4nit,  WPS  an  official  act.     In  addition  to*the  objections  to  the  notice, 
it  was  cont-ended  that  the  defendant  was  not  lia))le  for  the  seizure 
and  sr.le  of  the  plaintifl^s  goods  under  the  execution,  ])ecause  while 
the  jddgmgnt  remained  unreversed,  it  was  conclusive  against  the 
plaiTitiff  as  to  his  liability;  that  the  defendant  was  l)Ound  to  issue 
aii  execution  upon  it,  and  in  doing  so,  was  only  acting  ministerially. 
But  there  is  a  clear  distinction  between  the  etfect  of  judgments  of  a 
superior  and  those  of  an  inferior  Court,  with  respect  to  tlieir  con- 
clusiveness.    In  the  late  case  of  The  Mayor  of  London  r.  Cox  (Law 
^^-  2  H.  Lords  Cases  2G2),  where  the  (juestion  of  the  jurisdictou  of 
Inferior  Courts  was  very  fully  discussed,  Wilkes,  J.,  delivering  the 
*>pinion  of  the  Judges,  says:  '^Another  distinction  is,  that  whereas 
**the  judgment  of  a  Superior  Court  unreveived,  is  conclusive  as  to 
j|all  relevant  mattere  thereby  decided,  the  judgment  of  an  Inferior 
"Court,  involving  a  question  of  jurisdiction,  is  not  final.     If  the  de- 
cision be  for  the  defendant,  there  is  nothing  to  estop  the  plaintiff 
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*'froin  suing  over  again  in  a  Superior,  and  insisting  that  the  decision 
"below  had  turned,  or  might  have  turned,  Lpon  jurisdiction.  If  the 
"decision  were  in  favor  of  the  plaintiff',  it  is  still  not  conclusive,  l)e- 
"  cause  the  rule,  that  in  Inferior  Courts  and  proceedings  by  Magis- 
"traU^s,  the  maxim,  omnia  praiswniantwr  rite  esse  acta,  does  not 
"apply  to  give  jurisdiction,  never  has  been  questioned.  Per  Holroyd, 
•*J.,  Rex.  V.  All  Saints,  Soutliampton  (7  B.  »5c  C.  785):  Rex.  v.  Bolton 
"(1  Q.  B.  GO);  Chew  r.  Holroyd  (8  Exch.  249),  per  Parke,  B.,  ♦  *  * 
"There  is  yet  another  difference  worth  noticing  between  Courts  of 
"general  and  (Courts  of  limited  jurisdiction,  namely,  that  the  plain- 
"tiff  is  liable  to  an  action  for  executing  the  process  of  an  Inferior 
"Couit,  in  a  matter  beyond  ite  jurisdiction,  and  caTinot  justify  under 
•*such  process,  whether  he  knows  of  the  defect  or  not;  and  that  the 
"Judge  and  officers  are  liable  to  a  civil  action,  if  tl.ey  knov7  of  the 
"defect  of  jurisdiction.  Moravia  v.  Sloper  (Willes  30);  CaJTatt  r. 
*!Moriey  (1  Q.  B.  18);  Andrews  v.  Moms  (1  Q.  B.  8);  HouJden  v. 
"Smith  (14  Q.  B.  841)."  In  Calder  r.  Halket  (3  Moore's  P.  C.  C.  38), 
Parke,  B.,  says:  "It  is  well  settled  that  a  Judge  of  a  Court  of  Record 
"in  England,  with  limited  jurisdiction,  or  a  Justice  of  the  Peaci%  act- 
"ing  judicially,  with  a  special  and  limited  authority,  is  not  liable  to  an 
"action  of  trespass  for  acting  without  jurisdiction,  luilcsif  he  had  the 
^' I'll oirJ edge  or  means  of  knoidethje  of  vjhieh  he  ought  to  have  availed 
"himself,  of  that  which  constitutes  the  defect  of  jurisdiction."  Ap- 
ply these  principles  to  the  present  case,  and  what  do  we  find  ?  The 
defendant  issued  a  summons  against  the  plaintiff*;  tries  the  suit,  gi\*eif 
judgment,  and  issues  execution  against  him,  in  a  cause  in  which  he 
(defendant)  had  no  jurisdiction,  because  the  title  to  land  came  in 
question,  and  which  defect  of  jurisdiction  was  not  only  made  known 
to  him  by  the  plaintiffs  objections  at  the  trial,  but  was  also  clearly 
apparent  by  the  evidence.  *He  had  the  knowledge,  of  which  he 
ought  to  have  availed  himself,  and  should  have  rendered  judgraent 
for  the  defendant,  the  present  plaintiff.  To  adopt  the  language*  of 
the  Court,  in  Hoidden  v.  Smith  (14  Q.  B.  852):  "The  faxjts  of  vhe 
"case,  which  were  before  the  defendant,  and  could  not  be  unknown 
"to  him,  showed  that  he  had  not  jurisdiction;  and  his  mistaking  the 
"law  as  applied  to  these  facts,  cannot  give  him  even  a  prima  facie 
"jurisdiction,  or  semblance  of  any."  The  judgment,  thei-efore,  is  no 
justification  to  the  defendant  in  issuing  the  execution.  We  do  not 
think  there  is  anything  in  the  objections  taken  to  the  admission  in 
evidence  of  the  Judges'  orders,  which  do  not  seem  to  affect  the  reaJ 
matter  in  dispute. 

The  rule  for  a  new  trial  will,  therefore,  be  discharged. 
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A  writ  issued  by  an  uncertificated  attomsy,  and  all  proceedings  taken  thereunder, 
will  be  set  aside. 

A.  L.  Palvier,  Q.  C,  on  a  former  day  in  this  tenn,  moved  to  set 
aside  the  writ  of  capids  ad  reHpondendiim,  in  this  case,  and  discharge 
the  defendant  out  of  custody,  on  the  gi'ound  that  wlien  the  writ  was 
issued,  and  the  defendant  arrested,  the  plaintiff's  attorney  was  pro- 
hibited from  practising,  by  22nd  Vict.  Cap.  28,  in  consequence  of  his 
not  ha\'ing,  at  that  time,  paid  his  dues  for  the  benefit  of  the  Law 
Library.  The  writ  was  issued  22nd  June,  18G7,  and  the  defendant 
was  an*ested  on  the  24th  June.  The  attorney  did  not  take  out  his 
certificate  until  July  Gth.  He  contended  that  under  the  Act,  an  attor- 
ney was  absolutely  prohibited  from  practising  after  Trinity  Term, 
if  the  sum  was  not  paid,  and  in  this  respect  it  differed  from  the  Eng- 
lish enactments,  which  seem  to  contemplate  the  attorney  practising, 
but  subject  him  to  a  penalty.  The  words  of  the  Act  must  be  taken 
in  all  their  force,  and  they  were  plainly  prohibitory. 

Frasei\  coutra.  The  authorities  show  that  the  interests  of  the 
innocent  suitor  will  be  protected,  even  if  the  attorney  has  been 
guilty  of  neglect.  Sparling  v.  Brcreton,  (2  Law  Rep.  04).  [Ritchie, 
C.  J.  In  the  absence  of  any  decision  would  it  occur  to  one  that 
stronger  words  than  those  of  the  statute  could  be  used?]  The 
English  Act  is  quite  as  strong.  [Ritchie,  C.  J.  In  the  English  Act 
you  wiU  find  that  a  penalty  is  imposed].  It  has  been  held  to  be  no 
objection  to  bail,  that  they  had  been  put  in  by  an  uncertificated  at- 
torney.    Anon.  (2  Chitty  08);  Glynn  v.  Hutchinson,  (2  A.  k  E.  GOO). 

Car.  adv.  vvli. 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  to  set  aside  the  writ  of  capias  ad  res' 
poruleiuluvi  in  this  case,  and  to  discharge  the  defendant  out  of  cus- 
tody, on  the  ground  that  at  the  time  of  issuing  the  writ  and  arresting 
the  defendant,  the  plaintifTs  attorney  was  prohibited  from  practising, 
by  the  Act  22  Vict.,  cap.  28,  intituled  "An  Act  relating  to  the  Law 
"Library."  The  first  section  of  this  Act  rleclares  that  eveiy  attorney 
of  the  Supreme  Court,  on  or  before  the  first  day  of  Trinity  Tenn  in 
I  eadi  year,  shall  pay  to  the  Clerk  of  the  Pleas  the  sum  of  fifteen 
I  killings  for  the  purpose  of  providing  for  and  maintaining  the  LaW 
I  „  .'^^'^p^-  Sect.  3  enacts  that  "no  attorney  shall  be  allowed  to  prac- 
1  "tice  in  the  Supreme  Coni*t,  after  the  first  day  of  Trinity  Term  in 
■  |*^h  year,  unless  such  pajinent  is  made;  I  ait  an  attorney  who  has 
B      "^^glected  to  make  the  payment  on  or  before  the  first  day  of  Tiinity 
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"may  do  so  at  any  time  thereafter,  for  tlie  purpose  of  enalJincc  J^ini 
"to  resume  his  practice."  Trinity  Term  comniLiiced  the  11th  June. 
The  wiit  \vas  issued  on  the  22nd.  and  the  defendant  was  airested  on 
the  24th  June:  the  payment  oi  the  fifteen  shilling-s  re()nired  by  the 
Act,  was  not  made  until  the  oth  July.  If  no  decisions  had  been 
made  in  England  upon  the  st'veial  Acts  of  Parliament,  requiring 
atcomeys  to  take  out  annual  certilicates,  we  should  have  tliouglit 
the  lan^^uaire  of  the  Act  of  Assembly  too  clear  to  admit  of  anv 
doubts,  but  we  wished  to  refer  to  the  English  statutes  to  ascci't-ain 
how  far  they  differed  from  our  Act,  and  whether,  in  ca>e  of  »;litier- 
ence,  the  English  decisions  would  ai)ply  here.  The  only  English 
statutes  wdiich  it  is  necessary  to  refer  to,  are:  37  Geo.  o,  c.  1)0;  0  and 
7  Vict.,  c.  73;  and  23  and  2-;'  Vict.,  c.  127.  The  3()th  Sect.' of  the 
fii-st  mentioned  Act  declares,  that  if  any  pei'son  shall  sue  out  any 
writ,  «S:c.,  or  carry  on  any  pi<.)ce(-ding  in  any  C^ourt,  without  o])tain- 
ing  a  certificate  in  the  manner  directed,  he  shall  forfeit  and  pay  £i30 
for  every  offence,  "and  shall  be  incapable  to  prosecute  any  action  or 
"suit  in  any  Court  for  the  recovering  any  fee,  re? ward  or  disbui^e- 
"ment  on  account  of  prosecuting,  carrying  on  or  defending  any  ac- 
"tion,  ^c.y  or  having  prosecuted,  cairied  on  or  defended  any  action, 
"(Jcc,  or  any  mattej*  or  thing  relating  thereto,  without  such  ceitifi- 
"cate."  The  Act  0  and  7  Vict.,  c.  73,  repeals  so  much  of  the  37  Geo. 
3,  c.  90,  a^^  declares  the  admission  of  an  attorney  who  shall  neglect 
to  obtain  his  certilicate  for  a  year,  to  be  void;  and  enacts  by  section 
2,  that  no  person  shall  act  as  an  attorney  or  solicitor,  or  as  such  sue 
out  any  writ  or  process,  or  commence,  carry  on  or  defend  any  action, 
suit  or  other  proceeding  in  any  of  the  Courts,  miless  smh  pei-son 
shall  be  admitted  and  enrolled  and  otherwise  duly  ([ualiiied  to  act 
as  an  attorney  or  solicitor,  pursuant  to  the  directions  of  the  Act,  an<:l 
shall  continue  to  be  so  duly  ([ualitied,  and  on  the  roil  at  the  time  of 
hi.s  acting.  The  2Cth  section  enacts,  "That  no  person  wlio  as  an 
"attorney  or  solicitor,  shall  sue,  prosecute,  defend  or  carry  on  any 
"action  or  suit,  or  any  proceedings  in  any  of  the  Courtis,  without 
"having  previously  obtiiined  a  stamped  ceitificate  which  shall  be 
"then  in  force,  shall  be  capable  of  maintaining  any  action  or  suit  at 
"law  or  in  ef^uity,  for  the  recovery  of  any  fee,  reward  or  disV>ur$e- 
"ment,  for  oi-  in  respect  of  any  business,  matter  or  thing  done  by 
"him  as  an  attorney  or  solicitor  as  aforesaid,  whilst  he  shall  have 
"been  Avithout  such  certiiicate."  The  23  and  24'  Vict.,  c.  127,  in 
amendment  of  the  G  and  7  Vict.,  c.  73,  enacts,  in  Sect.  20,  that 
"Eveiy  person  wdio  acts  as  an  attorney  or  solicitor  contrary  to  the 
"enactment  in  Sect.  2  of  the  first  hereinafter  mentioned  Act,  (6  and 
"7  Vict.,  c.  73),  without  being  duly  qualified  so  to  act,  shall  be  deemed 
"guilt}"  of  a  contempt  of  the  Court  in  w^hich  the  action,  suit,  cause. 
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•'matter  or  proceeding,  in  relation  to  which  he  so  acts,  is  bi\;.i^:it,  r.ad 
"or  taken,  and  may  be  punished  aeeorJiiigly,  and  sli.'i:!  b'c  iiKajtable 
"of  maintaining  any  action  or  suit  for  any  fee  or  reward.  1*«  r  (;r  in 
"respect  of  anything  done,  or  any  disb:ii>:enient  made  by  liiiu  in  tlie 
"coui-se  of  so  acting,  and  shall,  in  addition  to  any  otliei*  pL'LMU}'  or 
"forfeiture,  and  to  any  disability  to  whieli  he  may  be  suljJLd,  i'orfeit 
"and  pay  for  each  offence,  the  sum  of  fifty  pounds,  to  be  rcc  >V'.ivd." 
&c.  The  construction  given  to  these  statutes  is,  that  ''i\v^  iiv'-^lect 
"of  the  attorney  to  take  out  liis  certilicate,  vrill  nut  preju-lice  the 
"proceedings  in  the  suit,  so  as  to  injure  the  client."  Chit.  Arcli.,  «Sth 
ed.,  51 ;  Tidd\s  Pr.,  73;  2  Chit.  Gen.  Pr.  IC.  "The  reason  f.r  tliis," 
says  Best,  C.  J.,  in  Recder  v.  Broom  (*3  Bing.  10),  "  is,  t'lai.  the  statutes 
"show  that  the  Legislature  never  intended  to  touoli  the  suitor,  hc- 
crntse  (ill  tfte  jmnis/tm^uf  fhry  injiicf  /V  diirrfol  (i^iii,is!  iltr  i  Honiry, 
who,  if  he  practices  without  a  regnlai"  title,  is  disabled  to  sue  for 
"his  costs."  In  Smith  v.  Wilson  (1  Dovrl.  o-l«o),  it  was  h-M  liiat  a 
judgment  signed  by  an  uncertificated  attur.icy  was  not  iiivo:'/.;ir  ;  so, 
bail  may  be  put  in  by  an  uncertiti edited  aiumiey.  Av.cw.  '2  (/liit.  R. 
98.  In  Welch  r.  Pribble  (1  D.  ^-  Ry.  215),  it'  was  1  i.-ld  to  Lm^  no 
ground  for  cancelling  a  bail  bDn<l,  that  the  attorney'  who  su  •. .  nwt  the 
writ  had  not  taken  out  his  certilicate.  Eayley,  J.,  sa\in<;  tl.at  tlie 
interests  of  the  client  were  not  to  suifer  by  the  neo'Ii'^nct.-  o:  ilic  at- 
tomey.  Hilleary  v.  Hungate  (0  Dowl. .")()),  and  Glyn  i  /*.  Kiuchiiiscn 
(3  Dowl.  529),  were  decided  on  the  saii^.e  principl'j.  j'he  (.?::y  case 
we  have  found  where  a  different  rulv-  was  adoj^te^l,  is  J  att  r.  «>:!  v. 
Powell  (9  Bing.  G20),  where  a  notice  of  trial,  given  by  an  r.ttoriiey 
who  had  omitted  to  take  out  his  certiiicatt*,  v.as  set  a  Uvic  a-,  i:  regu- 
lar.    The  Court  said,  "the  notice  was  si'mcd  bv  one  who  lia«l  not 

■»  •  CD  V 

"taken  out  his  certilicate,  and  therefore  was  not  entitled  to  piaclice 

"at  all."     None  of  the  authorities  appear  to  have  bvj'.n  citL.i.  in  tins 

case.     Under  the  Stat.  G  and  7  Vict.,  o.  7*^,  it  has  been  \i'A<\  iliit  an 

uncertificated  attorney  mav  be  a  jrrood  attestiu'^  \vitn(^is  to  a  warrant 

of  attorney.     Holdgate  v.  Slight  (9  Lavr  oj  Ivp  R,  iVM).     Erie,  J.,  in 

gi\dng  judgment,  says:  "  The  Statute  G  and  7  Vict.,  c.  7^),  sij  2,  enacts 

"that  no  person  shall  act  as  an  attorney  unless  admitti.d  ani  enrolled, 

''and  otherwise  duly  qualified.     A<lmis.sion  and  enroll ;::e:;'L  arc  con- 

"sidered  conditions  precedent  to  the  power  of  actiug  as  i\ii  attorney. 

"But  when  we  come  to  Sect.  20,  the  clause  relatinu'  to  tlie  <  liVet  of 

f       "the  want  of  a  certificate,  we  find  the  pi'ovision  t-iat  no  pcrs(.>n  Avho 

I  '    "^as  an  attorney  shall  sue,  prosecute  or  carry  on  any  action,  suit  or 

I      "other  proceeding,  without  having  previously  obtained  a  stamped 

I     "certificate,  shall  be  capable  of  maintaining  any  action  for  his  fees 

I     "for  caiTying  on  such  business.     It  seems  to  me,  therefore,  t!iat  an 

■     **  attorney,  though  uncertificated,  may  do  acts  in  his  capacity  of  at- 
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"  torney,  which  shall  be  valid,  but  that  the  result  will  be  that  he 
"  will  in  such  case  lose  his  fees."  Under  the  prohibitory  clause  in 
Sect.  2  of  the  last  mentioned  Act,  it  has  been  held  that  an  unquali- 
iied  person  actlnc^  as  an  attorney,  is  liable  to  an  indictment.  Reg  v. 
Buchanan  (8  Q.  B.  883).  The  last  case  we  shall  refer  to  is  Sterling 
V.  Brercton  (Law  R.  2  Equity,  c.  64;  12  Jur.  N.  S.  330),  where  V.  G 
AVoo<l,  acting  upon  the  autliority  of  Hol<:i*ate  v.  Slight  (ttaprrt)  re- 
fused to  set  aside,  as  irregular,  tlie  proceedings  of  an  uncertificated 
solicitor,  holding,  that  as  against  third  parties  his  acts  were  valid 
and  binding  upon  the  client  on  vrhose  behalf  they  were  done.  All 
the  above  cases  seom  to  turn  i;pon  the  provisions  in  the  several  Acts, 
that  an  attorney  shall  not  recover  any  fees  for  any  business  done 
while  he  is  uncertificated;  and  if  the  Act  22  Vict.,  c.  28,  contained 
such  a  clause,  we  should  probably  feel  bound  to  put  the  same  con- 
struction on  it  as  has  been  given  to  the  Englisli  Statutes.  But  consid- 
ering tlie  different  language  used  in  the  Act  «;f  Assembly,  we  do  not 
feel  ourselves  wanunted  in  putting  a  construction  upon  it,  which,  in 
our  opinion,  the  plain  and  ordinary  meaning  of  the  words  will  not 
bear.  If  the  EnglisJi  Statutes  had  uslmI  proliibitory  words  only 
against  unqualified  a,ttorneys  practising,  it  may  well  be  doubted 
whether  they  would  have  received  the  construction  that  has  been 
given  them;  but  when  they  declare  in  add/iticm  chat  an  attorney  shall 
not  recover  any  fees  for  prosecuting  or  deft.'nding  actions  while  he  is 
uncertificated,  it  seeuis  to  imply  tliat  t]»e  Legislature  did  not  intend 
that  the  proceedings  themselves  should  be  irregular,  but,  as  said  by 
Best,  0.  J.,  that  they  intended  to  inflict  all  tlie  punishment  of  the 
neglect  upon  the  attorney.  We  have  not  overlooked  the  hardship 
that,  by  our  construction  of  the  Act,  m?.y  result  to  the  client  from 
the  employment  of  an  un(iualined  attorney,  oi  whose  neglect  he 
may  be  entirely  ignorant;  but  the  hardship  is  not  gi*eater  than  hap- 
pens in  every  case  vrhere  proceedings  are  set  aside  in  consequence  of 
a  mistake  of  the  attorney  in  omitting  to  comply  with  some  rule  of 
practice.  The  niconvenience  of  the  construction,  however,  is  no  rea- 
son for  departing  froi:i  the  plain  meaning  (;f  the  words  of  an  Act. 
In  Abbey  r.  Dale  (11  Coui.  B.  301),  Jervis,  C.  J.,  delivering  the  judg- 
ment of  the  Court,  says:  **If  the  precise  words  used  are  plain  and  un- 
"  am})iguous  in  our  iudcrment,  we  are  bound  to  construe  them  in  their 
*'  ordinary  sense,  even  though  it  do  lead,  in  oi:r  view  of  the  case,  to 
"  an  absurdity  or  ma-nifest  injustice.  Words  may  be  modified  or 
"  varied,  where  their  impoi-t  is  doubtful  or  obscure.  But  we  cannot 
*'  depai-t  from  the  ordinary  meaning  of  the  precise  words  used,  merely 
"  because  we  see,  or  fancy  vro  see,  an  absurdity  or  manifest  injustice 
"  from  an  adherence  to  their  literal  meaninjj."  "  It  is  the  duty  of  all 
'*  courts  (says  Tindal,  C.  J.,  in  Everett  and  Mills,  4  Scott's,  N.  C.  531), 
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''to  confine  themselves  to  the  words  of  the  Legislature:  nothing  add- 
•'  mg  thereto,  nothing  diminishing."     In  Rex.  v.  St.  Pancra^  (0  A.  &, 
"  E.  7),  Coleridge,  J.,  says:  "  It  is,  in  my  opinion,  so  important  for  the 
"  Coui-t  in  constructing  modem  Statutes,  to  act  upon  the  piinciple  of 
"giving  full  effect  to  their  language,  and  of  declining  to  mould  that 
**  lancfuajfe  in  or  to  meet  either  an  allewd  convenience,  or  an  alleijed 
"  equity,  upon  doubtful  evidence  of  intention,  tliat  nothing  will  in- 
"  duce  me  to  withdraw  a  case  from  the  opemtion  of  a  section  which 
"  is  within  its  words,  but  clear  and  unambiguous  evidence  that  so  to 
do  is  to  fulfil  the  general  intent  of  the  Statute,  and  also,  that  to  ad- 
here to  the  literal  intei*pretation  is  to  decide  inconsistently  with 
"other  and  oveiTuling  provisions  of  the  same  Statute."     Nov/  what 
can  be  plainer  and  more  unambiguous  than  the  words  of  the  section 
under  considaration  ?     "  Xo  attorney  shall  be  allowed  to  practice 
after  the  first  day  of  Trinity  Term  in  each  year,  unless  snch  pay- 
ment is  made."     Is  not  the  payment  a  condition  precedent  to  his 
right  to  practice ;  and  is  not  his  practising  without  such  payiuent  in 
direct  <lefiance  of  the  clear  and  positive  words  of  the  Act  ?     His 
doinfj  so  is  an  illecral  act,  which,  accordin<:]:  to  the  case  of  Rerj.  r.  Bu- 
chanan  (>nipra),  would  render  him  liable  to  an  indictment.     If  we 
had  any  doubt  about  the  meaning  of  the  words  just  quoted.  v%'e  think 
such  doul>t  would  be  removed  by  the  concluding  words  of  the  sec- 
tion, which  declare,  that  an  attoraey  who  has  neglected  to  pay  before 
the  fii'st  day  of  Trinity  Term,  may  do  so  afterw^ards  "  for  the  pur- 
pose of  enabling  him  to  ve>ti(me  his  practice."     To  resume  is  thus 
defined  in  the  Imperial  Dictionary — "  To  take  up  again  after  inter- 
ruption ;  to  herjin  again.     If  the  only  effect  of  the  Act  was  to  make 
an  attorney  who  had  not  paid  liable  for  an  attachment  for  contempt, 
the  concluding  words  of  the  section  would  have  no  meaning,  because 
there  would  have  been  no  inteiTuption  of  his  practice.     Nothing  to 
resume.     We  can  only  construe  the  Act  as  a  declaration  of  the  Legis- 
lature that  an  attorney  who  had  not  paid  the  fifteen  shillings  on  the 
first  day  of  Trinity  Tenn,  should  cease  to  practice  until  he  did  pay, 
and  that  his  practising  while  so  in  default  was  illegal,  and  his  pro- 
ceedings consequently  irregular.     No  other  construction  will  give 
effect  to  the  words  of  the  Act,  and  we  cannot  speculate  upon  the  in- 
I      tention  of   the  Legislature.     For  this  reason,  we  think  the  writ 
I      must  be  set  aside  and  the  bail  bond  delivered  up  to  be  caiicclled; 
I      \)ut  as  this  is  the  first  time  any  ({uestion  has  arisen  under  the  Act, 
i      Mid  the  non-payment  seems  not  to  have  been  intentional,  the  rule 
I      "Will  be  granted  without  costs.     This  indulgence  nmst  not,  however. 


Rule  to  set  aside  the  proceedings  without  costs. 
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October  16. 

Tiie  Prc)l»p.lo  Court  has  jarisJictiou  to  grant  adniinistratioii,  without  a  citation  on  the 
estatii  «)f  a  person  dyin<'  in  the  ProWnce,  on  tlie  petition  of  a  person  alleging  himself 
to  I'C  11  creditor  of  the  decet-vsed,  and  that  be  dioii  without  lea\'ing  any  next  of  kin. 

If  a«iiiuiiIr,tration  is  irregularly  granted,  application  should  l)e  made  to  the  Probate 
Ciaiit  t*>  revoke  it. 

Ejijctiiienb  tried  before  Weldox,  J.,  at  the  York  sittings  in  January 
la>t.  It  appeared  in  evidence  that  John  E.  Woolford,  deceased,  was 
the  lessee  of  a  certain  property,  tlie  locca  in  qiM  under  a  lease  for 
tweiVc  v-one  years,  containintr  a  covenant  for  renev.-al,  which  lease  had 
expired  some  live  years  prior  to  liis  death,  and  that  he  continued  to 
hold  until  his  death  under  the  tenns  of  the  oriofinal  lease.  He  died 
inti.-state.  leavinor  no  heirs.  A  fevr  «.lavs  before  his  death  he  stated 
tlia-:  ho  intended  to  give  the  property  to  his  servant,  one  Charles 
Mills.  Letters  of  administration  were  issued  by  the  Judge  of  Pro- 
bates for  York  County,  to  John  Kdwanls,  as  a  creditor,  without 
citati  ;n,  and  he,  a^  administrator,  released  to  the  lessor  of  the  plain- 
titl',  who  was  the  ov/ner  of  tlie  fee.  Mills  remained  in  possession 
sev.-ral  months  after  Woolford's  death,  and  then  conveyed  all  his 
rigl)t  U)  the  defendant,  wiio  took  possession. 

The  learrxed  Jud(;e  directed  the  iarv  to  find  for  the  defendant,  on 
the  ; ground  that  there  w«ts  no  consideration  for  the  release  from 
Edvvards  to  the  lessor  of  the  plaintiff.  It  having  appeared  in  the 
plain uiifs  case,  that  by  an  un<lurstanding  between  Edwards  and  the 
lesivt »!'  of  the  plain titi',  a  note  given  as  the  consideration  in  the  release 
was  n.)t  to  be  paid  until  tlie  ilefendant  was  put  out  of  possession. 
Verdict  for  defendant. 

6'.  F.  Gregory,  in  Hilaiy  Term  last,  obtained  a  rule  ni'fi  for  a  new 
trlrJ.  u])on  the  grounds  of  misdirection,  and  that  the  verdict  vras 
contiary  to  evidence. 

(j.  BotHford  shewed  cause  in  Trinity  Term.  1.  There  was  evidence 
for  the  jury  to  find  that  the  lessor  of  the  plaintiff  had  ad.mitted  the 
defendant's  tenancy,  and  therefore  a  notice  to  quit  was  neces^fary  to 
sustain  the  action.  2.  There  was  no  jurisdiction  in  the  Probate 
Court,  the  propei-ty  of  the  deceased  having  been  proved  by  the  peti- 
tion itself,  as  well  as  by  evidence,  to  belon^r  to  the  Crown ;  there  was 
no  authority  in  that  Court  to  gra,nt  probate  without  express  consent 
fi-o:n  the  Crown.  The  first  Section  of  tlie  Act  1  Rev.  Stat.  350,  con- 
fining the  power  of  the  Court  to  grant  administiution  to  the  manner 
hitherto  in  use,  the  following  portions  of  the  Act  directing  who 
should  be  entitled  to  such  probate,  did  not  entitle  a  creditor  of 
deceased  to  administration  of  property  belonging  to  the  Crown, 
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That  for  the  purposes  of  the  Probate  jurisdiction  there  were  in  fact 
no  assts  at  all,  the  property  belonging  to  the  Crown.  8.  That  by 
the  petition  to  the  Court  of  Probates,  as  well  as  by  the  evidence  at 
the  trial,  it  was  clearly  proved  that  Edwards  was  not  a  creditor  at 
all  of  the  deceased,  therefore  the  Court  was  without  jurisdiction. 
Chit,  Pra.  259 ;  2  Dent.  270 ;  2  B.  <&:  Al.  258 ;  Rex.  v.  Lord  Yar- 
borouffh,  (4  Mad.  321) ;  Man.  Exch.  Pra.  142,  234 ;  2  Chit.  Gen.  Pra. 
453  ;  Aligit  v.  Johnston,  (2  Doug.  547) ;  Cave  r  Roberts,  C8  Sim.  210) ; 
Bull.  N.  P.  24G-7 ;  1  Wil.  Ex.  350,  384,  387  ;  4  Drew  209 ;  Dyke  r. 
Walford,  (5  Moo.  P.  C.  494). 

A.  G.  Blair  contra.  The  niLsdirection  is  clear ;  the  surrender  was 
riven  in  consideiution  of  the  £50  therein  stated.  It  is  a  matter 
between  the  Probate  Court  and  the  administrator  only,  if  the  latter 
does  not  exact  payment.  The  lessor  of  tlie  plaintiff  never  recognized 
defendant  as  tenant ;  no  act  is  shewn  on  her  part  amounting  to  a 
recognition.  The  validity  of  letters  of  admidistration  cannot  be 
inquired  into  by  this  Coui*t.  Doe.  dem.  Gaton  r.  Thompson,  (4  Allen 
490).  [Ritchie,  C.  J.:  The  Probate  Couit  has  control  over  the 
estate  of  every  person  dying  intestate  and  may  grant  letters  of 
administration  therein  where  there  are  assets  in  the  County.  1  Rev. 
Stat.,  Tit.  36,  §  7  and  8J.  Edwards  is  shewn  to  be  a  creditor,  and 
comes  witliin  the  Act.  The  Probate  Court  being  a  Court  of  compe- 
tent authority,  its  acts  cannot  be  impugned  so  long  as  it  is  shewn  to 
have  jurisdiction. 

Car.  adv.  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Couit. 

The  land  in  dispute  was  originally  granted  on  the  18th  July,  1800, 
to  the  Governor  and  trustees  of  the  College  of  New  Brunswick.     A 
deed  from  the  GoveiTior  and  trustees  to  John  Saunders,  the  late 
Chief  Justice,  dated  I7th  March,  182G,  was  in  evidence,  but  was  not 
received  as  a  registered  deed,  the  learned  Judge  being  of  opinion  that 
it  had  not  been  properly  acknowledged.     The  late  John  Saunders 
died  intestate,  leaving  the  Hon.  John  S.  Saundei*s,  the  le.^.sor  of  the 
plaintiff,  Mrs.  Shore,  and  Geo.  S.  Flood,  son  of  his  deceased  daugiiter, 
tliza  Flood,  him  surnving.     It  was  proved  by  Mr.  John  S.  Saunders 
ttatGeo.  Shore  was  in  possession  of  the  locus  in  quo  in  1817  or  1818, 
wid  cut  down  the  trees  on  the  place,  and  continued  in  possession 
^til  1820,  when  Mr.  Saundei-s  left  the  Province,  leaving  him  in 
PQ83e3sion.     A  registered  deed  was  produced  from  John  S.  Saunders 
*ad  wife  and  George  S.  Flood  to  George  Shore  and  his  wife,  the 
^*88orof  the  plaintiff,  dated  8th  August,  1844.     A  lease  was  in  evi- 
dence from  George  Shore  and  wife  to  John  E.  Woolford,  dated  11th 
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March,  1S42,  for  twenty-one  years,  at  £5  a  year,  renewable  for 
further  term  as  might  be  agreed  on  unless  improvements  paid  for. 
It  was  proved  that  Woolford  was  in  ]M)sst'ssion  from  1830  to  the 
time  of  his  death,  knd  duiing  that  time  paid  rent  to  Mr.  and  Mre. 
Shore  during  the  lifetime  of  Mr.  Sliort- ,  and  after  his  dearh  to  Mrs. 
Short.-  under  the  lease,  till  the  time  of  the  lessee's  death,  which  took 
place  in  Januarj%  ISGG.  The  kase  does  not  appear  to  have  been 
renewed  or  the  improvements  paid  for,  l:>ut  Woolford  continued  to 
live  on  tlie  premises  and  pay  the  rent  to  ^Irs.  Shore  as  he  had  done 
under  the  lease.  Administration  of  AVoolford's  estate  was  granted 
to  John  Edwards,  IGth  Januaiy,  LS(>(j.  The  administration  appears 
to  have  been  granted  to  Edwtirds,  as  a  creditor  of  Woolford,  without 
any  citation  to  AVoolford's  heirs  c>r  next  of  kin.  A  release  or  assign- 
ment was  proved  from  John  Edwards,  as  administrator  of  Jolin 
Woolford,  to  Mrs.  Sliore  of  the  lease  to  Woolford  on  the  lOth  May, 
and  regist^n'ed  on  the  20  th  LI  ay,  ISiiO.  in  consideration  of  £50,  which 
amount  appears  not  to  have  been  paid,  b::t  a  note  given,  the  money 
not  to  be  paid  till  she  got  the  pro])ei-ty.  AVoolford  was  a  widower, 
and  had  a  sei'\-ant,  one  Charles  }.lills,  vrho  lived  with  liim  some 
twentv-foiir  veai^,  and  was  livin;;  with  him  in  the  house  on  the 
premi?5es  at  the  time  of  his  death.  Th.e  only  way  in  which  defendant 
appeai-s  connected  v^'ith  the  property  is  throuirh  Mills,  by  virtue  of  a 
decMl  from  Mills  to  him,  dated  'Z'Md  ^lay,  ISOO,  and  registered  31st 
May,  18GC.  The  only  shadow  of  cldm  Mills  would,  from  the  evi- 
denc._%  appear  to  have  in  the  propt.rty  aiose  from  the  fact  of  his 
being  Woolford's  servant,  antl  as  siich  livirg  on  the  premises  with 
him  and  up  to  and  at  the  time  of  his  dtath,  and  continuing  there 
aftenvp.rds  till  he  handed  the  p<'SSes-don  to  tlie  defendant,  and  from 
Woolford s  having,  just  l>efore  his  death,  stnted  tliat  he  would  give 
the  property  to  Mills ;  that  he  wislied  him  to  have  the  property ; 
and  that  he  would  make  a  will,  which,  Jjowever,  he  never  did.  It 
was  urged  that  if  Gearon  had  no  title  to  the  property  through  Mills, 
he  had  established  a  tenancy  l)etween  liimself  and  Mi's.  Shore.  The 
only  evidence  to  maintain  this,  is  the  account  as  given  by  defendant 
of  what  took  place  between  himself  and  Mrs.  Shore  with  reference 
to  the  property.  We  take  his  words  from  the  learned  Judge's  notes: 
"  After  I  was  served  with  process  I  went  to  Mrs.  Shore,  and  said  I 
"  was  sued,  and  that  I  thought  she  would  have  no  objection  to  me  if 
"  I  paid  the  yearly  rent  of  £5.  I  had  always  understood  she  did  not 
"  care  who  had  it,  if  she  got  her  rent.  She  said,  '0  yes,  John,  but 
"  we  have  taken  a  different  view  of  it.'  Says  I,  '  If  you  think  hard 
"  of  it,  I  had  rather  give  £2  more  for  it.  She  said  she  had  *  promised 
"it, — in  place  of  £5  she  could  get  £16  or  £17.'"  Possession  of  the 
premises  was  demanded  on  the  1st  May,  18GG. 
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A  plainer  case  of  title  in  plaintiff  and  a  clearer  case  of  the  absence 
of  all  right  or  title  in  defen<lant,  can  hardly  be  conceived.  On  the 
trial  it  was  contended :  1.  That  there  was  no  evidence  nor  exami- 
nation before  the  suiTogate,  to  sliow  that  the  adniinistrntor  was'  a 
creditor,  or  had  any  right  to  the  administration.  2.  That  the  peti- 
tion for  administration  shewing  that  intestate  had  no  next  of  kin 
within  the  Province,  the  power  of  Judge  of  Probate  ceased.  3.  That 
the  administration  bond  was  not  taken  in  accordance  with  the  prac- 
tice of  the  Court.  4.  Probate  Couit  had  no  jm'isdiction  where  there 
is  no  next  of  kin.  5.  No  authority  in  Coui*t  to  grant  administration 
in  the  absence  of  next  of  kin  without  special  license  from  the  Crown, 
and  if  granted,  such  administration  is  void.  0.  That  without  the 
deed  plaintiff  could  not  recover.  Tli,^  juiy  having  found  for  the 
defendant.  The  points  urged  at  the  trial  were  relied  on  as  an 
answer  to  the  action,  and  further  tha:  the  juiy  found  there  was  a 
tenancy  from  year  to  year  between  Mrs.  Shore  and  Woolf ord,  which 
she  aflmned  afterwards  in  the  defendant,  in  other  words,  that  they 
found  a  tenancy  from  year  to  year  existing  between  Mrs.  Shore  and 
the  defendant.  All  we  can  say  is,  if  they  did  so  find  there  was  not  a 
scintilla  of  evidence  to  wan-ant  such  a  finding.  As  to  the  questions 
raised,  they  are,  in  our  opinion,  easily  answered.  The  Rev.  Stat., 
cap.  136,  §  7,  enacts  "  that  any  deceased  pei*son  being  an  inhabitant 
"  of  any  County  and  dying  at  any  place,  or  not  being  an  inhabitant 
•*  of  this  Province,  having  assets  in  any  Coimty  thereof,  the  Judge  of 
"  Probates  of  such  County  may  take  probate  or  grant  administration, 
"and  shall  in  either  case  have  exclusive  jurisdiction  over  all  the 
"  estate  of  such  deceased  person  in  the  Pi-ovince,"  and  by  Sect.  8, 
The  application  to  the  Judge  of  Probates  for  lettei-s  testamentary 
or  for  administration,  shall  be,  by  petition  of  the  party  entitled  by 
law,  or  of  one  or  more  of  the  creditors  of  the  decased,  setting  forth 
the  time  and  place  of  the  death  of  the  deceased,  and  the  amount  of 
his  estate,  real  and  personal,  and  such  other  particulai*s  as  may  be 
necessary,  the  same  to  be  verified  on  oath  before  such  Judge,  and  he 
may  examine  any  other  pei-son  upon  oath  relating  to  the  allegations 
of  the  petition.  If  the  "  petition  be  opposed,  or  there  appear  to  be 
parties  having  prior  or  equal  rights  to  such  administration,  not 
assenting,  or  the  claim  thereto  be  doubtful,  a  citation  shall  issue. 
,  "Before  granting  letters  of  administration,  the  Judge  of  Probates 
k  "shall  taJke  from  the  person  applying  therefor  a  bond  with  two 
I  "  sureties,  to  be  approved  by  him,  according  to  the  fonii  in  the  sche- 
■  "  dule,  or  to  the  like  effect,  which  shall  be  tiled  in  the  Registry  of  the 
1  "Court."  Administration  in  this  case  appears  to  have  been  gi-anted 
ft  in  due  course  to  a  creditor,  neither  the  next  of  kin,  if  any,  of  the 
B    intestate,  nor  the  Crown,  if  there  were  no  next  of  kin,  (which  in  the 
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argiui lent  appears  to  have  l)een  assumed,  Lut  without  evidence  to  sup- 
port such  an  assumption),  appear  to  have  opposed  the  petition.  Nor 
is  tlic  defendant  in  any  way  connectiMl  witli,  nor  does  he  claim  under 
tlie  one  or  the  other.  Had  the  Judge  deemed  it  necessarj',  he  would 
no  doubt  have  examined  other  pL^-soiis  upon  oath  relating  to  the 
allegations  of  the  petition ;  or  if  the  petili(jn  had  been  opposed,  or 
had  there  appeared  to  l:)e  parties  having  pnor  or  equal  rights  to 
administration  not  assenting,  or  had  the  claim  thereto  been  doubtful, 
there  is  nothing  to  lead  to  the  r,upposition  that  a  citation  would  not 
have  been  duly  issued.  It  is  sufiicient,  however,  for  us  to  see  that 
the  Judge  had  jurisdiction,  which  undc-r  the  facts  as  proved  at  the 
trial,  he  appears  most  clearly  to  have  had.  If  there  has  been  any 
irregularity  in  the  gi*anting  of  tlu*  lettei*s  of  administration,  whicn 
we  by  no  means  desire  to  intimate  in  this  ca^e,  the  Probate  Court,  on 
the  application  of  a  paity  int^^rcsted  in  tlie  estate,  is  the  proper 
tribunal  to  make  the  correction.  I'he  gi\anting  lott€i*s  of  adminis- 
tration is  the  judicial  act  of  a  Couit  of  comptr'tent  authority,  and 
when  it  has  jurisdiction,  the  sentence,  ^o  long  as  it  stands  unrepealed. 
miLst  prevail,  no  evidence  being  receivable  to  impeach  it.  It  is  quite 
clear  that  the  present  defendant,  showing  no  right,  title  or  interest, 
in  the  property,  cannot  intenneddle  witli  ihv  estate  and  hold  against 
the  administrator  or  his  assignees,  the  lettei*s  of  atlministi'ation 
remaining  unrevoked. 

Rule  absolute,  (a) 

{a)  Allen,  J.,  took  no  part  in  this  case. 


Allan  v.  Ferguson  and  White. 

On-OBER  1(5. 

A.,  tlie  owner  of  timber  in  i>o8ae.ssion  of  the  FrciUricton  Boom  Company,  for  the  pur- 
])08c  of  being  rafte<l,  agree<l  verbally  to  transfer  it  to  the  phiintilf,  to  be  sold  to  pay 
certain  creditors  of  A.,  and  gave  the  plaintiff  a  v.rittcn  order  upon  the  agent  of  the 
Boom  Company,  to  deliver  to  the  plaintiff  all  tlie  hunbcr  in  the  boom  Ix^longing  to 
A.  of  certam  marks.  When  the  order  was  i;resented,  the  Secretary  of  the  (^om* 
l)any  said  it  would  l>e  all  ri'^'ht ;  but  no  transfer  wac  made  in  the  1xx>k8  of  the 
Comj)aiiy,  nor  any  delivery  of  the  tindxir  to  the  plaintiff,  nor  any  dealing  with  it 
by  Inm. 

Held,  that  no  property  passed  to  the  plaintiff,  and  that  the  timber  was  liable  to  an 
execution  subsequently  issued  agauist  A.     [Per  Weli)o:i,  J.] 

This  was  an  action,  tried  at  the  last  Simbuiy  Circuit,  agaiast  the 
defendants  for  seizing  goods  under  an  execution  against  W.  F.  Dib- 
Mee,  the  plaintiff  alleging  they  liad  iDcen  transferred  to  him  on  cer- 
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tain  trusts  prior  to  the  writ  oi  Jiere  facias  being  placed  in  the  Slifrllfs 
hands.     From  the  evidence  it  appeared  that  on  tlie  *]rd  July,  lcS{;i, 
Dibblee  had,  in  the  Loom  of  the  Fredericton  Boom  Company,  a  (juan- 
tity  of  logs  and  other  lumber,  which  they  had  taken  into  their  ciiarge 
under  the  powers  contained  in  their  Act  of  Incorporation,  Dihbiee 
having  furnished  his  marks  agreeably  to  the  Act  io  enabi';  them  to 
do  so,  and  to  make  the  Boom  Company  chargeable  therefor.     The 
company  kept  an  office  at  Lincoln,  near  the  boom.     Upon  receiving 
the  marks  of  lumber  from  the  owner,  they  collect  it  into  the  boom, 
and  raft  it  into  joints  fit  to  be  earned  to  St.  John.     Dibblee  beii-^"  in 
embarrassed   circumstances,  and  desirous  of  securing  some  of   his 
creditors,  who  had  endorsed  notes  for  him,  and  had  advanced  monev 
to  him,  and  fearing  that  Ferguson  would  have  an  execution  shortly 
agdnst  him,  met  the  plaintiff  at  Fredericton,  and  i)roposed  that  he 
^novild  take  a  transfer  of  what  lumber  Dibblee  had  in  the  Frederic- 
ton boom,  to  pay  these  claims.     It  was  to  go  to  Edwin  Fisher,  St. 
John,  and  be  by  him  disposed  of.     The  plaintiff  agreed  to  accept  the 
transfer  and  carry  out  Dibblee's  wishes.     On  the  *M\\  July,  the  plain- 
tiff and  Dibblee  went  to  the  oftice  of  the  Secretary'  of  the  Boom 
Company,  at  Lincoln,  and  looked  over  the  books,  and  Diljblee  wrote 
the  following  order  and  handed  it  to  the  Secretaiy: — 

**LrNC0LN,  July  3nl,  ISOl. 

"The  agent  of  the  Fredericton  Boom  Company  will  deliver  to  order  of  J.  T.  Allan, 
*11  lumber  "belonging  to  me  in  said  Boom  of  the  different  marks  rentlerod  l)v  nu'.  of  the 
'lAteof  8th,  15th  and  16th  May  last,  and  oblige.  W.  F.  i)iBBLEK." 

Some  conversation  took  place  between  the  Secretary  and  Dibblee, 
and  the  Secretary  said  it  would  be  all  right,  antl  the  plaintiff  accepted 
Ms  declaration.  The  quantity  of  Unnber  was  not  known:  it  was  con- 
sidered all  that  Dibblee  had  in  the  boom.  There  was  no  ent-ry  made 
in  the  books  of  the  company,  nor  any  delivery,  symbolical  or  other- 
^snor  any  dealing  with  the  lumber  by  the  plaintiff;  after  he  ht^ard 
of  the  levy,  he  forbid  the  Sheiiff  selling.  The  hnnber  vras  rafted  by 
the  Boom  Company  and  was  to  be  deliveretl  to  Duncan  Glazier,  lor 
the  purpose  of  taking  to  St.  John,  to  l)e  delivered  to  E.  Fisher.     Tlie 

C'  ntiff  paid  the  professed  liabilities  of  Dil)blee  as  funds  came  to  Ins 
ds.  The  execution  of  Ferguson  i\  Di])biee  was  placed  in  the 
Sheriffs  liands  on  the  29th  July  and  a  levy  made  the  same  day ;  but 
the  lumber  was  not  sold  until  the  lotli  September,  wh'.^n  the  same 
v^all  rafted.  There  was  no  distinct  evidence,  fixing  the  time  when 
Glaaer  took  charge  of  it  from  the  Boom  Company.  CJlazier  was  a 
^tness,  but  did  not  state  when,  only  that  he  took  the  lumber  <loAvn 
^  St  John  after  the  sale  by  the  Sheriff.  Upon  the  statement  of 
facts,  the  learned  Judge  directed  the  jury  that  the  paper  of  the  r>rd 
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July,  made  by  Dibblee  and  handed  to  the  Boom  Company,  did  not, 
in  lav/,  convey  the  propei-ty  to  Allan,  unless  accompanied  by  a  de- 
livery or  an  acceptance  of  the  property  by  some  act  of  the  plain titi', 
and  left  it  to  the  jury  to  say  wli ether  there  was  an  acceptance.  The 
jury,  under  this  direction,  found  a  verdict  for  the  plaintiff. 

aS*.  B.  Thomson,  Q.  C,  in  Hilaiy  Tenn  last,  obtained  a  inile  nisi 
for  a  new  trial,  on  the  grounds:  1.  Misdirection,  in  leaving  the  ques- 
tion to  the  juiy,  whether  any  act  was  done  by  the  company  amount- 
ing to  delivery  to  Glazier  for  plaintiff,  there  being  no  evidence  to 
warrant  it,  the  order  itself  not  being  such  a  one  as  would  pass  prop- 
erty undt..r  the  Statute  of  frauds,  and  no  delivery  being  shewn  under 
it,  symbolical  or  otherwise.  2.  That  the  order  to  transfer  the  pi*op- 
erty  was  not  an  agreement  under  the  Statute,  as  it  did  not  contain 
the  whole  agreement  as  to  the  trusts.    Holmes  v,  Hoskins  (9  Ex.  753). 

A.  li.  Wefmorey  Q.  C,  shewed  cause  in  Trinity  Tenn,  contending 
that  there  was  sufficient  evidence  of  a  delivery  under  the  order,  to 
justify  the  learned  Judge  in  leaving  the  question  of  whether  there 
was  a  delivery  or  not,  to  the  jury'.  Castle  v.  Sworder  (G  H.  ic  N. 
828).  2.  There  is  no  fi^ud  sheAvn  in  this  case,  such  as  would  war- 
rant thu  Court  in  disturbing  the  verdict. 

S.  B.  Thamsun,  Q.  C,  contm.  1.  To  make  this  order  good  under 
the  Statute  of  frauds,  deliveiy  and  acceptance  must  be  shewn,  and 
there  Ix^ing  no  evidence  of  these  recjuisites  the  misdirection  is  clear. 
2.  The  agreement  is  entirely  inoperative,  unless  it  contains  the  whole 
teiTns  of  the  bargain  relative  to  the  trusts.  Where  a  portion  of  a 
contract  is  void,  the  whole  is  void.  Bailey  v.  Fitzmaurice  (8  E.  i: 
B.  GG-f). 

Weldon,  J.,  now  delivered  judgment,  (a) 

A  rule  nisi  was  obtained  for  a  new  trial  on  the  ground  of  misdi- 
rection, in  leaving  to  the  jury  whether  any  act  was  done  amounting 
to  delivery  by  the  company  to  Glazier;  that  there  was  no  evidence  to 
waiTant  this  question  to  be  left  to  the  jury,  it  being  only  an  order 
to  deliver,  unaccompanied  by  a  delivery,  symbolical  or  otherwise, 
and  no  propeity  passed  by  the  Statute  of  f muds.  2.  That  the  order 
to  transfer  the  propei-ty  did  not  contain  the  whole  agreement  as  to 
the  trusts,  and  therefore  was  void  by  the  Statute  of  frauds.  The 
direction  to  the  jury  was  right,  if  there  was  evidence  to  be  left  to 
the  jury  as  to  a  constructive  dealing.  The  case  of  Castle  v.  Sworder 
(G  H.  «Jc  N.  832),  is  a  leading  case  upon  the  subject  of  constructive 

(a)  The  rest  of  the  bench,  being  connected  with  the  parties  in  this  case,  took  no  part. 
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delivery,  acceptance,  and  dealing  with  goods,  and  what  is  proper 
evidence  for  the  Judge  to  leave  to  the  juiy.  In  that  case  the  goods 
were  appropriated  in  the  warehouse  and  described  by  certain  marks 
— an  invoice  of  goods — a  transfer  made  in  the  warehouse  books,  and 
after  that  entry  the  seller  ceas(.Ml  to  have  any  power  of  getting  the 
goods,  and  only  the  buyer  could  get  them;  and  he  having  dealt  with 
them  by  offering  them  for  sale,  was  deemed  proper  evidence  to  be 
submitted  to  the  jury.  In  the  case  now^  under  consideration,  there 
was  no  transfer  made  on  the  books  of  the  Boom  Company,  or  any 
evidejice  that  Dibblee  had  ceased  to  have  the  power  of  getting  the 
lumber  from  the  Boom  Company,  or  that  the  plaintiff  had  in  any 
way  dealt  with  the  lumber ;  the  plaintitF  took  it  for  granted  that 
Dibblee  and  the  Secretaiy  of  the  Boom  Company  would  make  it  all 
right.  For  these  reasons,  I  should  say  there  ought  to  bfi  a  new  trial. 
I  certainly  failed  to  tell  the  jury,  with  sufficient  precision,  that  cer- 
tain acts  were  necessaiy  to  show  a  deliveiy,  actual  or  constructive, 
by  the  Boom  Company  to  Glazier  for  the  plaintiff  to  enable  him  to 
recover.  I  find  the  evidence  insufficient  for  this  purpose,  and  there- 
fore the  rule  must  be  absolute  on  this  ground.  I  offer  no  opinion  on 
the  question  regarding  the  order  to  transfer  not  containing  the  whole 
agreement  in  regard  to  the  trusts,  and  that  it  was  therefore-  void  by 
the  Statute  of  frauds.  It  is  not  necessary  to  give  any  opinion  upon 
that  question  at  pi'esent,  but  I  conceive  it  is  one  of  considerable  nicety. 
The  rule  for  a  new  trial  will,  therefore,  be  made  absolute,  and  the 
costs  of  the  trial  will  be  costs  in  this  cause. 


Rannev  v.  Gregory. 

October  IC. 

Policies  of  insurance  effected  by  a  broker,  declared  that  preliminary  proof  and  evidence 
of  the  loss  were  to  be  given  to  the  broker,  and  payment  of  losses  to  be  made  within 
sixty  days  thereafter.     The  practice  of  the  broker  was  to  receive  the  premiums  in 
money  or  notes,  creiliting  the  underwriters  'with  the  amoimt,  whether  actually  paid 
or  not,  the  assured  being  liable  to  him  alone  for  the  premium.     Proofs  of  losses  were 
fnmiahetl  to  the  broker  from  time  to  time,  and  on  bein^  satisfied  of  their  correct- 
ness, he  paid  the  amounts,  and  the  policies  were  cancelleil.     Half  yearly  accounts 
were  furnished  by  the  broker  to  the  underwriter,  containing  full  particulars  of  .all 
the  lisks,  premiums,  losses  and  charges,  to  which  he  made  no  objection  until  the 
Mooimt  was  rendered  shewing  the  balance  clauned  in  this  action. 

fleld,  in  an  action  against  the  underwriter  to  recover  the  amount  paiil  by  the  broker 

■  for  losses,  that  the  jury  were  warranted  in  inferring  that  the  defendant  had  author- 

■  ued  the  broker  to  decide  upon  the  proof  of  loss  in  each  case,  and  had  assented  to 
I            m  decision. 

■  -Hwd,  also,  that  the  plaintiff  could  recover  from  the  defendant  the  amount  of  premium 
B         <v  a  xeiiisurance  effected  for  him  without  proof  of  actual  payment  to  the  underwriter. 

L 
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This  was  an  action  by  the  plaintiff,  an  insurance  broker,  to  recover 
from  the  defendant  money  paid  for  losses  upon  policies  of  insurance 
underw^ritten  by  the  defendant  and  for  a  premium  upon  a  policy  for 
reinsiurance,  effected  for  the  defendant. 

At  the  trial  before  Weldon,  J.,  at  the  St.  John  Circuit  in  January 
last,  it  appeared  that  in  Apiil,  18G3,  the  defendant  authorized  N.  S. 
Demill,  who  was  an  undenvriter  for  the  plaintiff,  and  had  been  so  for 
some  time,  to  undemv^rite  on  all  marine  risks  offered  to  him  by  the 
plaintiff  to  the  amount  of  S400,  on  any  ris>k.  In  pui-suance  of  this 
authority,  Demill  signed  policies  on  behalf  of  the  defendant  until  his 
death,  in  October,  18G4.  By  the  terms  of  the  policies,  all  prelimin- 
ary proofs  and  evidence  of  loss  were  to  be  lodged  with  the  broker, 
and  payment  of  loss  to  be  made  in  sixty  days  thereafter — premium 
note,  if  unpaid,  to  be  deducted  from  the  loss.  The  usuage  of  the 
broker  was  to  procure  the  signature  of  the  underwriters  to  the  poli- 
cies, deliver  the  same  to  the  assured  and  receive  from  him  the  pre- 
mium: if  over  a  ceitain  sura,  three,  four,  and  six  months'  credit  waa 
given  on  the  assured's  note  with  an  indoi^er,  or  interest  deducted,  if 
cash  was  paid,  instead  of  credit.  If  a  loss  occurred — ^the  assured 
delivered,  at  the  broker's  office,  the  preliminary  pi*oofs  and  papers — 
and  if  found  correct,  the  loss  was  paid  by  the  broker,  and  cnai^^ed 
to  the  respective  underwritei*8  on  the  policy.  In  case  the  broker 
had  not  funds  from  earned  premiums  in  hand  to  pay  losses,  he  paid 
the  amount,  and  took  it  from  pieuiiums  subsequently  earned,  or 
debited  the  underwTiter  with  it.  Each  underwriter  had  a  book,  in 
which  was  kept  a  list  of  all  risks,  undonvritten  by  him.  He  either 
kept  the  book  himself,  or  the  broker  kept  it  for  him,  and  delivered 
it  to  him  when  called  for.  Semi-annual  accounts  of  all  risks,  pre- 
miums, loss  of  vessels',  or  partial  losses  as  far  as  known,  return  premi- 
ums or  discount  for  prompt  payment,  were  made  up  to  the  30th 
June  and  31st  Uecembei*,  in  each  year,  for  the  respective  underwri- 
ters; and  at  the  end  of  each  year,  an  annual  account,  showing  the 
premiums,  losses,  return  premiums,  discounts  and  broker's  commis- 
sions, was  delivered  to  the  seveml  underwritei"s.  It  was  proved  that 
these  accounts  had  been  furnished  by  the  plaintiff  to  the  defendant. 
They  were  called  for  under  notice,  and  all  produced  but  one,  from 
1st  July  to  31st  December,  LS(j4,  of  which  secondary  evidence  was 
admiti-ed.  The  premiums  of  insurance  were  received  by  the  broker 
in  money  or  notes,  he  crediting  each  underwriter  with  the  amount, 
whether  he  received  the  money  or  not.  The  underwriter  looked  to 
the  broker,  and  the  broker  to  the  assured.  The  preliminary  proofs 
of  parties  sustaining  losses,  under  the  respective  policies  underwrit- 
ten by  the  defendant  with  others,  were  left  at  the  office  of  the 
broker,  and  he  finding  them  correct,  paid  the  losses.     These  papers 
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were  tendered  in  evidence  by  the  plaintiff,  and  admitted  by  the 
defendant,  but  it  was  contended  that  they  did  not  contain  all  the 
requisites  required  by  the  policy,  to  show  the  defendant  s  liability 
for  the  loss  paid  by  the  plaintiff;  but  the  learned  Judge  was  of 
opinion  that  preliminary  proofs,  as  stated  in  the  policy,  only  required 
reasonable  information  to  be  given  to  the  underwriters,  so  that  they 
might  form  some  estimate  of  their  rights  before  they  were  obliged 
to  pay,  and  this  need  be  only  general  evidence  of  reasonable  pre- 
sumption of  loss,  but  not  legal  e\'idence  as  required  by  a  Court  of 
law.  Evidence  was  then  given  that  papers  and  documents  purport- 
ing to  be  preliminary  proofs  under  the  respective  policies  for  loss, 
were  left  at  the  broker  s  office,  and  were  satisfactory  to  the  plaintiff 
as  such  broker,  and  that  he  paid  the  losses,  the  assured  cancelling 
the  policies  so  underwritten  by  the  defendant,  and  these  policies 
were  produced  in  evidence.  Evidence  of  the  general  usage*  of 
brokers  in  such  cases  was  not  given.  The  learned  Judge  directed 
the  jury,  that  to  enable  the  plaintiff  to  recover  for  money  paid  for 
losses  on  policies  underwritten  by  the  defendant,  in  excess  of  the 
premiums,  they  must  be  satisfied  that  the  money  was  paid  accord- 
ing to  the  usage  of  the  broker,  and  by  the  authority  of  the  defendant 
expressed,  or  implied  from  the  course  of  these  dealings;  that  the 
plaintiff  was  the  agent  of  the  defendant,  and  that  the  defendant 
had,  by  his  conduct,  constituted  the  plaintiff  such  either  expressly 
or  by  implication.  As  to  the  premium  for  the  reinsurance  of  the 
defendant  s  outstanding  risks,  the  learned  Judge  directed  the  jury 
that  the  defendant  was  liable  to  the  broker  for  the  amount ;  and 
that  the  underwi-iters  on  that  policy  were  liable  to  make  good  any 
loss  to  the  defendant  thereon.  A  verdict  having  been  found  for  the 
plaintiff. 

A.  R,  Wefmore,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nm  for 
anew  trial,  on  the  grounds:  1.  That  there  was  no  general  usage  of 
Wokers  shewn,  and  that  the  plaintiff  ought  to  have  shewn  that  the 
preliminary  proof,  upon  which  he  acted,  was  such  as  to  render  the 
defendant  liable  to  pay  under  the  tenns  of  each  policy  respectively. 
2.  The  plaintiff  should  have  shewn  that  he  paid  the  premium  on 
the  policy  of  reinsurance  in  money. 

S.  R.  Thomson,  Q.  C,  shewed  cause  in  Easter  Term.  1.  The  gen- 
^r&l  usage  of  brokei-s  does  not  require  to  be  shewn  in  this  case;  it  is 
^cient  to  prove  the  general  course  of  dealing  between  the  parties. 
We  proved  by  a  number  of  witnesses,  that  it  was  the  custom  of  that 
onice  for  the  broker  to  pay  the  loss,  unless  in  case  of  doubt,  or  where 
^pressly  forbidden  by  the  underwriter.  This  question  was  left  to 
^^  jury,  and  the  proof  of  the  custom  of  the  office,  and  of  the  poli- 
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cies  l)eing  paid,  is  sufficient  to  show  the  liability  of  the  defendant. 
2.  The  preiniuni  note  for  the  reinsui*ance  must  be  considered  as 
money  paid  and  can  be  recovered  as  such.  Defendant  having  au- 
thorized the  plaintiff  to  reinsure,  it  is  not  for  him  to  allege  that  the 
money  lias  not  been  paid. 

A.  R,  Wctn) o re,  Q,  C .  contra..  Before  any  legal  liability  to  pay 
the  losses,  could  arise,  preliminary  proof  in  each  case  should  be  hleil 
in  the  broker's  office.  The  same  proof  that  vras  necessary  to  authorize 
the  broker  to  pay  the  money,  should  have  been  put  in  evidence. 
This  has  not  be  done,  and  it  has  not  been  shewn  that  the  money  was 
not  paid  by  the  plaintiff  without  proper  authority,  or  that  he  is  en- 
titled to  recover  it  from  the  defendant.  No  general  usage  of  brokeis 
was  shewn,  and  the  plaintiff  was  not  entitled  to  prove  the  custon\ 
of  his  office,  unless  it  was  shewn  that  the  defendant  knew  it.  In 
regard  to  the  amount  of  the  premiuui  for  re-insurance,  it  is  clear 
that  if  the  plaintiff  did  not  pay  the  amount,  he  cannot  recover  it 
from  defendant. 

Cin\  Oih\  Villi. 

WiLMOT,  J.,  nov.-  delivered  the  judgment  of  the  Court. 

A  new  trial  was  moved  for  on  the  lifi-ound  that  there  was  no  ofcnei^l 

... 
usage  of  brokers  shewn;  that  the  plaintiff  ought  tt)have  shewn  that 

the  preliminary  proof,  upon  which  he  acted,  was  such  as  to  render 

the  defendant  liable  to  pay  under  tlie  tenns  of  the  respective  policies  ; 

and  that  the  plaintiff'  should  have  shewn  he  had  paid  the  premium  in 

money,  on  the  policy  for  re-insurance.     As  to  the  tii'st  point,  we  are 

of  opinion  that  the  general  usage  of  brokers  should  not  control  tliis 

case,  and  it  was  properly  held  by  the  learned  Judge,  that  the  case 

should  rest  on  the  course  of  dealing,  and  the  usage  l:)etween  the  parties 

themselves.     The  rendering  of  his  account  by  the  plaintiff  to  the 

defendant,  from  time  to  time,  containing  full  infonnation  as  to  the 

risks,  premiums  and  losses,  and  no  objection  having  ever  been  made 

})y  the  defendant,  until  called  upon  for  the  payment  of  the  l>alance 

now  sought  to  be  recovered,  w^e  think  the  jury  was  warranted  in 

coming  to  the  conclusion,  that  the  defendant  had  assented  to,  and 

approved  of  the  coui-se  pursued  by  the  plaintiff'.     Scott  v.  Irving, 

(1  B.  &  Ad.  (312).     In  this  case  the  plaintiff',  as  the  defendants 

broker,  nmst  be  taken  to  have  l)een  authorized  to  decide  upon  the 

preliminaiy  proof  in  each  case ;  whether  the  assured  w^as  entitle<l  to 

payment ;  and  as  the  same  preliminary  proof  w^ould  be  required  to 

be  laid  before  other  brokei-s  and  undei-writers,  it  w^ould  be  unreason- 

al>le  to  hold  that  its  production  would  be  necessary  in  every  action 

by  a  broker,  like  the  present.     Looking  at  all  the  circumstances  of 
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this  case,  the  broker  must  be  presumed  to  have  lieen  investeil  with 
fall  authority  by  the  defendant  to  adjudicate  in  each  ca.se,  and  to  act 
ftccoi'dingly.  As  to  the  premium  on  re-insurance,  it  is  legally  recov- 
ei*able.  In  EnjOfland  the  premium  on  a  marine  policy  is  due  from  the 
assured  to  the  broker,  and  from  the  latter  to  the  un<lerwriter.  The 
l>2*oker  has  his  action  against  the  assured  for  the  premium,  and  the 
nnden\Titer  against  the  1  broker.  Marsh.  Ins.  239.  In  making  up 
their  verdict,  the  jury  disallowed  all  charges  in  cases  where  policies 
and  preliuiinary  proofs  had  not  been  laid  ])e'fore  the  plaintiff,  and 
^vo  ai'o  therefore  of  opinion  that  the  verdict  should  stand,  and  the 
lule  for  a  new  trial  will  1x3  discharged. 


Pickett  f\  Pickett. 

OlTOBER    Ifi. 

A,  l»y  will  executed  in  1S24,  devised  lot  No.  11  to  his  son  CJ.,  except  one  hundred  acres, 
which  he  gave  to  other  children,  and  he  likewise  sjave  to  his  son  I),  the  privilege  of 
keepin*;  a  saw-mill  where  it  then  stcKul,  with  a  log  and  lumber  yanl,  without  moles- 
talifui  or  hindrance  ;  but  not  to  dispose  of  the  8ai<l  mill  privile;^e  t<»  any  r»r  rjifm  ex- 
cept his  brother  G.  or  his  liberty  ;  and  all  the  remainder  of  the  said  lot  S'o.  11»  to 
remain  t/>  his  son  O.,  with  the  above  exception.  G.  died  in  1840»  haN-inu  devised  all 
his  property  to  liis.  sons,  one  of  whom  was  the  phiintiO'.  The  plaintin 's  property 
was  escheated  in  185'2,  and  partition  ma<le  l)etween  the  Cnmni  and  the  other  heirs 
of  G.,  by  wliich  the  saw-mill,  with  the  log  antl  lumber  yani  adjoining,  and  the 
pri\"il^e  of  water  for  the  use  of  the  mill,  were  awarded  to  D.,  to  hohl  according  to 
the  will  of  A.  The  Crown  afterwards  grante<l  its  portion  of  the  land  to  the  jdain- 
tiff,  excepting  the  saw-mill,  with  the  log  and  lumber  yard  atljoininjr,  and  the  use  of 
the  water  for  the  mill,  as  awanletl  to  I),  in  the  ]»artition.  I).  die«l  in  1801.  and 
devised  the  sr.w-mill  and  privilege  to  the  defcndnnt.  The  i»laintiff  hatl  a  fuUing- 
mill  on  the  land  granted  to  him  by  the  Cro\\Ti.  The  fulling-mill  and  aaw-mill  were 
supplied  with  water  by  the  same  aque<luct.  Both  mills  could  not  be  worked  at  the 
same  time,  ami  when  the  fulling-mill  was  in  operati<»n,  the  water  was  diverted  from 
the  saw-mill  by  an  opening  in  the  a(|ueduct. 

Held,  in  trespass  for  taking  poiisession  of  the  saw-mill,  injuring  the  ;;ate3  and  diverting 
the  water  from  the  fulling-mill :  1,  That  if  the  will  of  A.  gave  D.  only  a  life  estate 
in  the  saw-mill,  the  plaintiff  liatl  no  right,  as  any  interest  lie  might  have  had  as  one 
of  the  heirs  of  A.  was  escheated  to  the  Crown,  and  excepted  out  of  the  grant  to  him. 
2.  That  in  such  c^e  the  defendant,  as  (me  of  the  heirs  of  A.,  would  have  an  undi- 
vided interest  in  the  saw-mill  with  the  Cro>\'n,  and  not  with  the  plaintiff.     .?.  That 
if,  in  diverting  the  water  from  the  fulling-mill,  the  <lefen<lant  did  no  more  than  was 
necessary  for  the  reasonable  use  of  the  water  for  the  saw-mill,  the  plaintiff  could  not 
rtoover  for  that  act,  and  that  such  question  should  have  been  left  to  the  jury. 

This  was  an  action  of  trespass  qua  re  clcusamfref/if.  The  declar- 
ation stated  that  the  'defendant  broke  and  entered  a  ceitain  close, 
saw-mill,  fulling-mill  and  premises  of  the  plaintiff,  situate  in  the 
parish  of  Kingston,  and  broke  open,  damaged,  and  desti-o^'ed  divers 
^oors  of  the  said  mills,  and  broke  to  pieces  the  gate-house  of  the 
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said  mills,  and  hoisted  the  gate  of  the  mills,  and  let  off  the  water 
out  of  the  dams  which  drove  the  said  mills,  and  then  and  there  took 
possession  of,  and  used  and  worked  the  said  mills  for  a  long  space  of 
time,  and  against  the  leave  and  license  of  the  plaintiff,  and  then  and 
there  broke  and  carried  away  certain  connections  and  parts  of  the 
said  fulling-mill ;  let  off  the  water,  and  stopped  and  disabled  the  said 
fulling-mill  from  being  used  and  worked  by  the  plaintiff,  and  closed 
up  the  said  saw-mill  and  prevented  the  plaintiff  from  using  the  same» 
and  removed  and  carried  away  a  large  quantity  of  sawed  lumber, 
&c.,  and  converted  the  same  to  theii*  own  use,  by  means  whereof 
the  plaintiff  was  put  to  great  expense  in  repairing  the  mills,  and  was 
prevented  during  all  the  time,  »!i:c.,  from  using  his  said  mills  and 
carrj^ng  on  his  business  of  sawing  lumber  and  dressing  cloth,  and 
suffered  great  loss  and  damages,  ic.  The  plaintiff  relied  on  title  and 
possession.  The  property  was  originally  owned  by  David  Pickett, 
who,  by  his  will  dated  13th  April,  1(S24,  devised  the  lot  No.  11  to 
his  son,  Gould  Pickett,  "  excepting  as  hereinafter  mentioned, — that 
"  is  to  say,  one  hundi-ed  acres  of  the  aforesaid  lot  of  land  No,  11,  at 
"  the  south-east  end  adjoining  the  Kennebeccasis  river,  I  give  unto 
"my  son  and  daughter,  Abraham  Munson  Pickett  and  Hannah 
"  Whiting,  to  be  equally  divided  between  them  both.  Likewise,  I 
"  give  unto  my  son,  David  Pickett,  privilege  of  keeping  a  saw-mill 
"  where  it  now  stands,  or  did  stand,  with  log  and  lumber  yard,  with- 
"  out  molestation  or  hindrance ;  but  notwithstanding,  the  said  David 
"  Pickett  is  not  to  dispose  of  the  said  mill  privilege,  by  sale  or  gift, 
"  to  any  person,  except  it  is  to  his  bi*other,  Gould  Pickett,  or  his 
"  liberty" — (then  follows  a  devise  of  a  three-cornered  lot,  out  of  lot 
11,  to  Peter  Pickett), — "  and  all  the  remainder  of  the  said  lot,  No.  11, 
"  shall  remain  and  be  my  son,  Gould  Pickett's,  with  the  above  excep- 
"tion."  Gould  Pickett  died  in  1840,  and  by  his  will,  dated  21st 
March,  1836,  devised  as  follows :  "  The  fann  on  which  I  now  reside, 
"  I  rive  to  my  two  sons,  Seymour  and  Munson  Gould,  together  with 
"  all  privileges,  buildings,  improvements,  mills,  machinery,  farming 
"  utensils,  to  be  equally  divided,  or  held  as  tenants  in  common,  when 
"  Munson  Gould  arrives  at  the  age  of  twenty-one  years."  All  the 
property  of  Munson  Gould  Pickett  became  vested  in  the  Crown  by 
escheat,  on  the  7th  April,  1852,  and  a  decree  of  partition  betweea 
the  Crown  and  the  heirs  of  Gould  Pickett,  was  made  in  June,  1853, 
and  commissioners  appointed,  who  made  partition  on  the  2l)th  Octo- 
ber, 1853,  and  awarded  and  allotted  to  "  David  Pickett  the  saw-mill, 
"  together  with  log  and  lumber  yai'd  adjoining  the  same,  as  staked 
"  out  by  us,  and  the  privilege  of  water  for  the  use  of  the  said  mill,  to 
"  hold  the  same  to  him  according  to  the  will  of  the  late  David  Pickett, 
"  deceased."     In  may,  1859,  the  Crown  granted  to  Mimson  G.  Pickett 
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the  land  set  off,  "  excepting  therefrom  a  saw-mill,  together  with  the 
"  log  and  lomber  yard  adjoining  the  same,  together  with  the  use  of 
"  "water  for  the  said  mill,  and  shown  on  the  plot  or  plan  hereunto 
"  annexed,  which  said  portion  or  privilege,  so  excepted,  was  awarded 
"  to  David  Pickett  in  the  partition  of  the  estate  of  the  said  Gould 
"  Pickett,  stated  or  set  off  by  Hallet  and  other  commissioners."  David 
Pickett  died  in  18G1,  and  by  his  will,  dated  1857,  devised  to  his  son 
Horatio,  one  of  the  defendants,  "  the  privilege  of  a  saw-mill  reserved 
"  for  me  in  my  father's  will,  out  of  my  brother  Gould's  portion  of  his 
"  estate,  I  leave  to  my  son  Horatio,  his  heirs  and  assigns,  subject  to 
"  my  agreement  to  let  Mimson  Picket  have  the  use  of  it,  on  condition 
•'of  his  sawing  three  thousand  feet  of  lumber  annually."  At  the 
trial  before  Wilmot,  J.,  at  the  last  King  s  Circuit,  it  appeared  in  evi- 
dence, that  the  damage  done  to  the  plaintiff's  fulling-mill  was  caused 
by  the  withdrawal  of  the  water  from  it,  the  saw-mill  and  fulling- 
mill  being  supplied  with  water  by  the  same  aqueduct,  and  the 
defendants  having  closed  the  trap  which  led  to  the  fulling-mill,  to 
provide  sufficient  water  to  enable  them  to  work  the  saw-mill.  A 
verdict  having  been  found  for  the  plaintiff. 

C.  W.  Weldon,  in  Michaelmas  Term,  obtained  a  rule  ni^i  for  a  new 
trial,  on  the  grounds :  1.  That  there  were  no  words  of  inheritance 
in  I)avid  PicEett's  will,  in  the  gift  of  the  lot  to  his  son  Gould,  and 
therefore  a  fee  did  not  pass.  2.  The  grant  of  the  mill  privilege  to 
David  Pickett  was  a  fee,  and  not  a  mere  easement.  3.  The  plaintiff 
had  no  title  in  the  mill,  because  it  is  expressly  excepted  in  the  grant 
from  the  Crown. 

D.  S.  Ken;  Q.  C,  and  A.  R.  Wetvwrey  Q.  C,  shewed  cause  in  Hil- 
ary Teim.     1.  The  whole  construction  of  the  will  shows  that  David 
Fl^ett  intended  to  give  an  estate  in  fee  to  his  son  Gould.     He  is 
not  restrained  from  disposing  of  the  land,  and  the  words  of  the  will 
are  repugnant  to  any  otner  construction.     2.  The  "  privilege  of  keep- 
ing a  saw-mill,"  devised  to  David  Pickett,  was  a  mere  easement,  and 
could  not  be  construed  to  mean  an  estate  in  fee.     A  saw-mill  is  in 
its  nature  a  perishable  structure,  and  liable  to  be  removed  by  freshets 
from  its  place.    A  privilege  has  been  defined  to  mean  an  easement, 
irluch  gives  no  property  or  possession  in  the  soil.     Washburn  on 
Stsements,  2  &  4.     And  an  easement  can  only  be  created  by  deed 
w  by  grant,  and  not  by  will.     2  Am.  Leading  Cases,  757-'8--'9. 
This  mill  was  nothing  but  a  chattel.     The  easement  in  question  be- 
^  made  accessory  to  and  dependant  on  a  saw-mill,  a  perishable 
^td,  and  no  part  of  the  freehold,  which  chattel  either  perished  or 
J^er  existed,  the  privilege  was  lost  accordingly,  and  the  defendant 
«•»  no  title.    In  any  case  the  privilege  was  clearly  not  assignable, 
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and  perished  on  the  death  of  David  Pickett.  3.  Although  the  grant 
from  the  Crown  U)  the  plaintiff  excepted  the  mill  privilege,  on  the 
death  of  David  Pickett  sii]jse(]iient  to. this,  the  privilege  ceased  to 
exist  or  reverted  to  the  plaintiff,  who  was  the  owner  of  the  fee. 

S.  R.  Thomson,  Q.  C,  and  (*.  W.  Wridov,  contm.  1.  For  the  pur- 
p;»so  of  the  argument,  it  is  innnaterial  whether  a  life  estate  or  a  fee 
Avas  conveyed  to  Gould  Pickett.  If  a  fee  was  conveyed,  it  was  done 
witliout  words  of  inheritance,  and  the  other  devises,  including  the 
mill  privilege,  being  made  in  the  same  terms,  are  fee.s  also.  If  only 
a  life  estate  passed  to  GouKl,  David  Pickett,  Sr.,  died  intestate  as  to 
that  i)ai*t  of  this  property,  tlierefore  it  Avould  go  to  the  general  heire, 
and  the  plaintiff  has  no  right  to  bring  this  action.  2.  The  mill  privi- 
lege, with  log  and  lumber  yard,  was  clearly  a  fee,  it  would  be  an  idle 
gift  if  the  land  was  not  given  with  it,  and  it  being  excepted  out  of 
the  lot  No.  11,  pi'oves  that  a  fee  was  intended  to  be  given.  3.  The 
mill  privilege  being  a  fee,  and  excepted  out  of  the  plaintift*'s  grant 
from  the  Crown,  he  has  no  title,  and  cannot  maintain  this  action. 

Car.  odK  vitlt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Coui-t,  after 
recitint^  the  facts  as  above  stated: 

Is  it  not  clear,  so  far  as  title  is  concerned,  that  Mun.son  Gould 
Pickett  can  have  none  in  the  property  on-vrhich  the  saw-mill  stands  ? 
Whatever  right  he  took  under  his  father's  will,  or  as  one  of  his 
fiitlier's  or  grandfather's  heirs,  became  foifeitiid  to,  and  by  virtue  of 
the  escheat  vested  in  the  Crown,  from  whicli  time  he  ceased  to  have 
any  interest  whatever  in  the  property,  and  stood  in  the  iX)sition  of 
an  entire  stranger.  The  cmly  right  lie  now  has,  is  derived  ivom  the 
Cruwu  grant  of  May,  18.")!),  and  this  grant  exT)ressly  except*^  and  ex- 
cludes the  property  in  tlie  "saw-mill  Anth  the  log  and  lumber  yard 
adjoining  the  same,  and  the  use  of  the  water  for  the  said  r.iill,"  which 
he  now  claims;  so  that  if  the  Ci-own  had  any  interest  in  this,  whether 
in  possession  or  remainder,  it  was  reserved.  If  David  Pickett  (the 
grandfather)  did  not  give  a  fee  in  the  saw-mill  to  his  son  David  by 
his  will,  he  clearly  excepted  it  out  of  tlie  devise  to- Gould,  for  he  only 
gave  Gould  lot  ]S\>.  II,  rtilnux  the  portions  excepted.  If  it  there- 
fore remained  in  old  David,  it  descended  to  his  heirs;  and  the  plain- 
tiff would  take  a  share  of  the  interest  of  his  father,  as  one  of  old 
David  Pickett's  heirs;  and  if  he  took  thus,  it  was  escheated  to  the 
Crown,  and  was  reserved  by  the  Crown  out  of  the  grant  to  the  plain- 
tiff', and  the  defendants,  as  sons  of  David  Pickett,  Jr.,  would  have  an 
undivided  interest  in  it  with  the  Cro^vn,  and  not  with  the  plaintiff. 
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If  the  plaintiff  went  in  under  David  Pickett,  Jr.,  his  interest  tennin- 
ated  at  any  rate  at  the  death  of  David  Pickett,  in  ISGl,  whether  he 
had  a  life  estate  or  a  fee.  If  David  had  the  fee,  it  passed  under  his 
will  to  the  defendants.  If  he  had  only  v.  life  estate,  it  vested,  on 
his  death,  in  the  heii*s  of  old  David  Pickett,  and  those  representing 
such  heii*s;  and  the  plaintifTs  rip^ht,  as  one  of  such  representatives, 
having  escheated  to  the  Crown,  he  has  no  title  in  either  view.  At 
most  (supposing  his  right  did  not  vest  in  the  Crown),  he  Q(m\d  only 
have  a  title  as  tenant  in  common  with  the  other  heirs  of  David 
Pickett,  senr.,  of  whom  the  defendants  arc  a  portion,  and  thert'fore 
could  not  maintin  this  action.  The  Crown,  by  the  grant  to  the  plain- 
tiff, recognizes  the  existing  right  of  David  Pickett,  Jr.,  and  the  plaintiff 
claiming  under  the  gi-ant,  cannot  repudiate  it.  It  was  contended 
that  the  defendants  are,  at  all  events,  liable  for  the  injury  to  the 
fulling-mill.  There  was  no  evidence  of  direct  injury  to  the  fuUing- 
mill.  The  act  complained  of,  was  the  withdrawal  of  the  water  which 
drove  the  machinery  in  that  mill,  and  the  consequential  dania:;^'es  to 
the  plaintiff.  It  appeared  that  the  saw-mill  and  fulling-mill  were 
both  supplied  with  water  by  the  same  trough  or  aqueduct ;  that  they 
could  not  be  worked  at  the  same  time,  and  that  when  the  fulling- 
mill  was  in  operation,  the  Avater  was  diverted  from  the  saw-mill  by 
a  trap,  or  opening  in  the  aqueduct.  The  closing  of  this  trap  by  the 
defendants,  to  allow  the  water  to  flow  to  the  saw-mill,  was  the  tres- 
pass complained  of,  so  far  as  relates  to  the  f iillinor-mill.  But  in  doing 
this,  they  were  only  exercising  the  ri<jht  they  had  to  use  their  own 
mill,  or,  at  least,  a  mill  in  which  they  had  an  undivided  interest,  and 
were  not  doing  a  wrongful  act  to  the  plaintiff.  If  they  did  more 
than  was  necessary  for  the  fair  and  reasonable  iLse  of  their  own 
property,  and  wilfully  prevented  the  water  from  flowing  to  the 
fulling-mill,  the  plaintill  might  liave  asked  to  have  that  question 
left  to  the  jury.  But  no  such  (hstinction  was  taken  at  the  trial. 
The  principal  matter  in  dispute  was  the  plaintiff's  right  to  the  saw- 
mill; and  having  failed  to  establish  that  right,  we  think  the  verdict 
must  be  set  aside. 

I  Rule  al)Solute. 


Alexander  v,  Hartt. 

OeroBKR  16. 

The  owner  of  Imnd,  subject  to  an  estate  for  life,  may  maintain  trespass  de  Itonh  auqior' 
tatUt  for  carrpog  away  trees  which  have  l>eeii  wrongfully  cut  ujxin  the  land. 

Trespass  far  breaking  and  entering  the  plaintiff's  close,  and  cutting 
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down  and  carrying  away  trees.  The  declaration  also  contained  an 
(iHportamt  count.  At  the  trial  before  Weldon,  J.,  at  the  last  Sun- 
bury  Circuit,  the  plaintiff  gave  in  evidence  a  deed  of  the  land  on 
which  the  alleged  trespass  was  committed,  dated  25 th  March,  1851, 
containing  a  clause  of  warranty  in  the  following  words : — "  Free  and 
"  clear  of  all  encumbrances,  except  a  lease  which  Charles  Alexander 
"  and  Jane  his  wife  hold  of  the  said  premises  during  their  natural 
"  lives."  The  plaintiff  went  into  possession  under  this  deed,  and  con- 
tinued so  up  to  the  time  of  bringing  this  action,  there  being  no  evi- 
dence of  any  possession  in  Charles  Alexander  and  wife,  or  whether 
they  were  alive  or  not.  The  learned  Judge  nonsuited  the  plaintiff, 
considering  that  the  deed  shewed  an  outstanding^  right  to  the  posses- 
sion in  the  tenants  for  life ;  and  even  if  the  plaintiff  could  recover 
on  his  reveraionary  right  he  would  only  be  entitled  to  nominal  dam- 
ages. A  rule  ni»i  having  been  obtained  to  set  aside  the  nonsuit,  on 
the  ground  that  the  plaintiff  had  at  all  events  a  right  to  recover  on 
the  aspoiiavit  count. 

A.  R,  WetmorCy  Q.  C,  shewed  cause  in  Easter  Term  last,  and  con- 
tended that,  as  no  question  was  raised  at  the  trial  about  the  plain- 
tiff's right  to  recover  on  the  aatportavit  count,  it  could  not  be  taken 
now.  The  plaintiff  had  shewn  the  right  to  possession  out  of  himself, 
and  had  elected  to  become  nonsuit.  [Ritchie,  C.  J.,  referred  to 
Thome  v.  Bedell,  (3  Kerr  339.] 

A,  G.  Blair  contra.  The  plaintifi  did  not  voluntarily  become  non- 
suit, but  submitted  to  the  ruling  of  the  learned  Judge,  and  therefore 
was  not  prevented  from  moving  to  set  it  aside.  [Allen,  J.,  referred  to 
Chit.  Arch.  8th  ed.,  435,  on  this  point].  The  only  effect  of  the  clause 
in  the  deed,  was  to  prevent  the  plaintiff  from  denying  the  lease  as 
against  Charles  Alexander,  or  any  one  claiming  under  him ;  but  no 
stranger  could  take  advantage  of  it.  Gaunt  v,  Wainman,  (3  Bing. 
N.  C.  69).  Admitting  that  the  deed  shewed  an  outstanding  title  in 
Charles  Alexander,  the  plaintiff  proved  actual  possession ;  and  at  all 
events  as  reversioner  he  could  recover  under  the  a^poHavit  count, 
for  carrying  away  the  trees  after  they  were  severed  from  the  land. 

Cur.  adv.  vtilt 

Ritchie,  C.  J.,  now  said  that  it  was  not  necessary  to  decide  whether, 
if  the  plaintiff  was  in  possession  of  the  land,  he  could  recover  on  the 
count  for  breaking  ana  entering  the  close — there  bein^,  according  to 
the  deed,  an  outstanding  4ease  m  Charles  Alexander ;  because  under 
the  aaportavit  count  he  had  a  right  to  recover  substantial  damages 
for  taking  away  the  trees,  as  the  interest  of  the  tenant  for  life  in 
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them  determined  when  they  were  severed  from  the  land.    There 
musti  therefore,  be  a  new  tni&l. 

Per  Curiam.  Rule  absolute,  (a) 

(a)  See  Cruise's  Dig.,  EdaJUfw  Ltfe,  Ch.  2,  §3o,  Ward  v,  Andrews,  (2  Chit.  R.  (>36). 
In  tiie  Reetor,  &c.,  of  Hanii>ton  r.  Titus,  (1  Allen  278),  it  was  held  that  the  owner  of 
the  inheritance  might  maintain  trover  against  a  tenant  for  years,  for  trees  wrongfully 
severed  fnnn  the  land ;  and  in  Humphrejr  v.  Holmes,  (Hil.  T.  1861),  it  was  hela  that 
s  peraon  haying  title  to  land,  though  not  in  possession,  might,  since  the  Act  21  Vict., 
e.  20,  {5,  maintain  trespass  de  bonis  a$jxirkUis,  for  taking  away  trees  cut  upon  the  land. 


Hunter  v.  Maddox.* 


A  constable  is  liable  in  trespass,  if  he  arrests  a  debtor  under  an  execution  issued  out  of 
s  Justice's  Court,  (1  Rev.  Stat.,  c.  37),  before  he  has  used  reasonable  diligence  to 
find  goods  to  levy  on. 

Where  the  debtor  points  out  property  to  the  constable  to  levy  on,  it  his  duty  to  seise 
it^  unless  he  has  reasonable  ground  for  believing  that  it  does  not  belong  to  the  debtor ; 
and  this  question  should  be  left  to  the  jury. 

Trespass  for  false  imprisonment.  Plea,  not  guilty,  with  a  notice 
of  defence,  that  one  Campbell  had  recovered  a  judgment  against  the 

{plaintiff,  before  a  Justice  of  the  Peace  for  the  County  of  Carleton, 
or  S18.45,  and  had  caused  an  execution  to  be  issued  thereon,  directed 
to  any  constable  of  the  County,  requirinij  such  constable  to  levy  of 
the  goods  and  chattels  of  the  plaintiff,  the  sum  of  $18.45 ;  and  for 
want  of  goods  and  chattels  whereon  to  levy,  to  take  the  body  of  the 
l^aintiif  and  deliver  him  to  the  keeper  of  the  gaol  of  the  said 
Uountv,  &c.;  that  the  said  execution  was  delivered  to  the  defendant, 
who  wen  was  a  constable  of  said  Countv,  to  be  executed ;  that  the 
plaintiff  had  no  goods  and  chattels  within  the  parish  whereon  the 
said  execution  could  be  levied,  and  that  for  want  of  such  goods  and 
chattels,  the  defendant,  as  such  constable,  arrested  the  plaintiff  and 
delivered  him  to  the  keeper  of  the  gaol,  which  was  the  trespass  com- 
plained of. 

At  the  trial  before  Wilmot,  J.,  at  the  last  Carleton  Circuit,  it  ap- 
peared that  the  plaintiff  was  attending  a  Justice's  Court  when  the 
defendant  wont  to  execute  the  process,  and  claimed  privilege  from 
arrest  on  that  ground.  When  the  trial  was  over,  the  defendant  told 
the  plaintiff  he  must  either  point  out  property  to  satisfy  the  execution, 
or  go  to  gaoL    The  plaintiff  told  the  defendant  to  go  to  his  father  s 

case  WM  omitted  from  Trinity  Term. 
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house  (vv'hich  was  about  ten  miles  distant),  and  levy  on  a  horse  whicli 
he  (plaintiff)  had  there.  The  defendant  replied,  that  if  the  plaintiff 
would  go  with  him  and  point  out  the  horse,  he  (defendant;  would 
go.  Tlie  plaintiff  refused  to  do  this,  and  the  defen«lant  then  an-^ested 
him  under  the  execution,  and  after  a  ^ood  deal  of  difficulty,  succeedcHl 
in  gettin<^  him  out  of  the  house  for  the  puipose  of  taking  him  to 
gaol.  The  plaintifl  swore,  that  when  he  was  brought  out  of  the 
the  house,  he  pointed  out  a  wagon  which  v/as  standing  near  the 
door,  and  in  which  he  had  come  to  the  Couit  that  day,  and  told  the 
defendant  to  take  it  to  satisfy  the  execution,  but  that  the  defendant 
refused,  sa}''ing  the  jilaintiff  should  go  to  gaol.  This  was  denied  by 
the  defendant.  -The  execution,  under  which  the  defendant  justiiie<l 
the  arrest,  was  in  the  form  directed  by  the  1  Rev.  Stat.  378,  and  as 
set  out  in  substance  in  the  notice  of  defence.  A  motion  was  ma<le 
for  a  nonsuit  on  the  ground  that  the  defendant,  being  anned  with 
authority  to  take  the  body  of  the  plaintiff  for  want  of  goods,  an  ac- 
tion of  trespass  was  not  the  ])roper  remedy  for  plaintiff,  but  an  action 
on  the  case,  or  that  the  plaintiff  should  have  alleged  malice.  The 
learned  Judge  reserved  the  point  made  for  a  nonsuit,  and  directed 
the  jury  to  find  for  the  'defendant,  lacing  of  opinion  that  the  execu- 
tion was  a  sufficient  justification,  and  that  there  was  rea.sonable  and 
probable  cause  for  the  aiTest. 

*S'.  R.  Thomson,  Q.  C,  in  Michaelmas  Temi  last,  obtaineil  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection. 

Steddmdn  shewed  cause  in  Hilary  Term.    The  action  being  against 
a  public  officer,  should  have  lieen  ca>sc  and  not  trespass,  and  malice 
and  want  of  probable  cause  should  have  been  alleged  and  proved. 
The  refusal  of  the  defendant  to  take  the  Avagon  instead  of  the  body, 
was,  imder  the  circumstances,  no  evidence  of  either,  and  therefore 
there  was  nothing  to  go  to  the  jury.     Even  if  thei-e  had  been  some 
evidence  of  malice  and  want  of  probable  cause,  there  was  no  count 
in  the  declaration  to  which  this  evidence  could  have  been  applied^ 
for  no  count  avei-s  it.     The  writ  is  an  answer  to  the  action,  for  all 
that  it  is  necessaiy  for  defendant  to  prove  is  the  execution,  and  that 
he  acted  under  it.     The  plaintiff  cannot  relieve  himself  from  the 
necessity  of  proving  malice  and  want  of  pr(j])able  cause,  by  changing^ 
his  form  of  action. 

S.  R.  Thmnmn,  Q.  C,  contra.  It  is  an  entire  fallacy  to  say,  thaM 
a  public  officer,  doing  an  act  outside  of  his  duty,  requires  to  hav^ 
malice  proved  against  him.  The  arresting  of  the  plaintiff  dependecr: 
heiv  on  a  contingency,  and  it  is  not  shown  that  the  contingency  hap^ 
pened.     The  fact  of  the  execution  giving  him  a  power  to  seize  in  tn 
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alternative,  makes  it  his  flutv  to  use  due  (lili<;eiice  to  sue  if  there 
are  any  goods  on  which  he  can  levy.  There  is  no  reason  why  this 
action  should  have  been  case.  When  a  man  acts  under  color  of  law, 
and  exceeds  his  duty,  he  becomes  a  tresspasser,  an<l  the  evi<lence  in 
this  case  shows  that  the  plaintiti*  did  even  more  than  was  required 
of  him,  for  he  pointed  out  a  wagim  to  defendant  im  which  he  might 
levy.     There  can  ^x?  no  ground  for  disturbing  tlie  rule. 

Ritchie,  C.  J.,  in  Trinity  Term,  delivered  the  judgment  of  himself 
and  Weldon,  J.  (a) 

(a)  WiLMOT,  J.,  was  absent,  an«l  Allkx,  J.,  having  been  counsel  in  the  cauhe,  took 
no  part  in  the  judgment,  Imt  stateil  that  he  concurred  in  tlie  principles  of  law,  laid 
down  by  His  Honor  the  Chief  Justice. 

This  was  an  action  for  false  imprisnr/iiient.     The  defendant  was  a 
constable,  and  arrested  the  plaintiti*  under  an  ^^xecution  issued  out 
of  a  Justices  Court,  in  the  usual  form,  re(]uiring  the  constable  to 
levy  of  the  goods  and  chattels  of  the  defendant  within  his  parish, 
and  "  for  want  of  lifoods  an<l  chattels  whereon  to  lew,  vou  will  take 
the  body  of  the  said  defendant  and  deliver  liim  to  the  keeper  of 
the  gaol  for  the  said  county."     Under  an  execution  such  as  this, 
we  think  it  was  the  duty  of  the  constable  to  endeavor,  by  the  use 
of  rea.sonable  diligence,  to  find  goods  and  chattels  of  the  defendant 
to  levy  on ;  and  having  failed  to  <liscover  pi'operty,  an<l  having  rea- 
sonable grounds  for  Ixilieving  that  the  defendant  had  not  goods  and 
chattels  within  his  parish,  then,  ))ut  not  till  then,  has  he  autliority 
to  take  the  body.     In  this  case,  plaintiff  having  p{)inted  out  to  de- 
fendant a  wagon  as  his  propeity,  the  defendant  sliouM  have  levied 
on  it,  unless  he  believed,  or  had  reasonable  grounds  for  Ix'lieving, 
that  the  wagon  was  not  the  plaintiff's  property.     Whether  he  did  so 
believe,  or  ha/1  such  reasonable  groun<ls,  were  cjuestions  that  should 
have  been  submitted  to  the  jury.     In  this  cast*,  the  defendant  appeai-s 
rather  to  have  disputed  the  fact  of  the  wagon  having  ))een  offered 
to  him,  than  that  it  was  the  plaintiff's.     There  was  contiadictory 
evidence  on  this  point,  whicli  should  have  l>een  put  to  the  juiy. 
When  a  party  an^ests  and  imprisons  another,  an<l  is  sued  for  so  doing, 
lie  must  plead  or  give  notice  of  such  matt^^r,  as  the  Imithen  is  on 
Wm,  to  show  that  he  was  justified  in  doing  so.     Under  an  execution 
roch  as  this,  defendant  couM  only  airest  in  tlie  event  of  want  of 
goods  whereon  to  levy.     We  think  the  burthen  was  on  him,  of  shew- 
Migthat  the  contingency  had  arisen  which  authorized  him  to  airest 
^e  plaintiff;  but  apart  from  this,  plaintiff  having  offered  evidence 
watthe  contingency  had  not  arisen,  we  think  there  was  a  case  which 
«iould  have  been  submitted  to  the  juiy. 

Rule  absolute. 
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Wilson  v.  Hornbrook  and  wife,  and  McKenna. 

OcnoBER  6,  18G6. 

A  mortgagor  waa  made  defendant  in  a  forecloaure  suit,  appeared  thereto  and  answered, 
dinrlaiming  any  interest  in  the  property.  On  motion  to  dismiss  the  bill  as  against 
the  mortgagor. 

Held,  that  as  the  plaintiiT  either  knew,  or  had  the  means  of  knowing,  before  com- 
mencing the  suit,  that  the  mortgagor  had  convened  away  his  equity  of  redemption 
in  the  property,  the  mortgagor  was  entitled  to  his  costs. 

This  was  an  application  made  on  behalf  of  the  plaintiff,  to  dismiss 

tibe  bill  as  against  Hornbrook  and  wife,  two  of  the  defendants,  who 

had  been  served  with  a  summons,  appeared,  and  been  served  with 

copies  of  the  bill  and  interrogatories.     It  appeared  that  the  plaintiff 

m\ist  or  might  have  been  aware,  at  the  time  the  suit  (which  was 

for  the  foreclosure  of  a  mortgage)  commenced,  that  the  defendants, 

Hornbrook  and  wife,  had  parted  with  their  interest  in  the  property. 

The  question  in  dispute  was  whether  the  amendment  could  be  made 

unless  their  costs  were  paid  by  the  plaintiff.     The  motic^n  was  heard 

<^n  a  former  day  of  the  October  Sittings. 


-B^'  B,  Ravasford  for  the  plaintiff. 
Straton  for  the  defendant  Hornbrook. 

-^-^*l-EN,  J.,  now  delivered  judgment. 


Cur.  adv.  valt. 
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The  ])ill  in  this  case  is  tiled  for  the  foreclosure  of  a  moitofa'^e'^ 
given  to  the  plaintiff  by  the  defendants,  Hornbrook  and  wife,  in 
August,  LS02,  and  it  alleges  that  on  or  about  the  24th  March,  18G3, 
the  said  Hornbrook  and  wife  conveyed,  by  deed,  the  land  described 
in  the  liioitgage  to  the  defendant,  McKenna;  that  the  mortgage  is 
over-due,  and  that  the  defentlants  are  entitled  to  the  equity  of  redemp- 
tion.    The  defendants,  Hornbrook  and  wife,  liave  appeared  by  dif- 
ferent solicitoi*s,  and  the  husband  has  filed  a  document  which  has 
been  tr.^ated  as  a  disclaimer,  stating  that  he  thereby  disclaims  and 
renounce^  all  right,  title,  interest,  claim  and  equity  of  redemption  in 
and  to  the  mortgaged  pivmises.     Whether  this,  not  being  sworn  to 
bv  the  defendant,  reallv  amounts  to  a  disclaimer,  it  is  not  necessary 
now  to  discuss.     I  may  merely  refer  to  1  Turner's  Pr.  o30,  1  Grant 
87,  ami  1  Daniel  G27,  to  show  how  a  disclaimer  ought  to  l^e  put  in. 
The  plaintiff*  now  applies  to  dismiss  the  bill  as  against  the  defend- 
ants, Hornbrook  and  wife,  or  which  Ls  tlie  same  in  effect,  to  amend 
it  by  sinking  out  their  names.     Previous  to  a  decree,  the  plaintiff 
mav,  as  of  course,  applv  to  dismiss  his  bill  on  payment  of  costs, 
1   turners  Pr.  ()13;  1  Daniel  ()82;  Dixon  v.  Parks  (1  Yes.  Jr.  402). 
So  the  plaintiff  may  amend  his  bill  by  striking  out  the  name  of  a 
defen<lant ;  and  if  the  application  is  made  heforr  appeamnce,  the 
amendment  is  allowed  without  costs;  but  after  appeai*ance,  it  miLst 
be  upon  payment  of  costs; — 1   Turner  KU,  1G(J;  1   Smith  294;  1 
Daniel  28.");  even  though  the  plaintiff' sues  in  forrna  pftupvyts.    Wil- 
kinson V.  Belsher  (2  Bro.  C.  C.  272);  Pearson  v.  Belsher  (3  Bro.  C.  C. 
87).     It  is  contended,  however,  Ijy  the  plaintiff's  counsel,  that  the 
amendment  should  be  allowed  in  this  case  without  costs,  inasmuch 
as  the  disclaimer  does  not  show  that  the  defendant,  Hornbrook,  had 
no  interest  in  the  land  at  the  time  the  suit  was  commenced,  and  that 
if  he  and  his  wife  had  no  intc4*est  they  need  not  liave  appeared.     If 
the  question  depended  altogether  upon  the  disclaimer,  the  plaintifln 
might  perhaps  be  right  in  what  he  contends,  as  it  Ls  ceitainly  open 
to  the  construction,  that  thoujjfh  Hornbrook  had  no  interest  at  the 
time  the  disclaimer  was  filed  (Oct.  2,  '00),  he  had  an  interest  at  the 
time  the  suit  was  commenced  in  Dec,  18G5.     Had  this  been  the  case, 
he  would  have  been  a  necessary  party  to  the  suit,  and  not  entitled 
to  any  costs  incuiTcd  before  the  disclaimer.     Cash  v.  Belcher  (1  Hare 
810);  Gabriel  ?;.  Sturgis  (5  Hare  97);  Ford  v.  Earl  of  Chesterfield 
(19  L.  &:  E.  R.  434,  s;  c.  IG,  Beav.  51  (j).     But  I  think  the  sunimonap 
and  bill  shew  that  the  plaintifi'  knew,  when  he  commenced  the  suit^ 
that  McKenna  had  becon^e  the  purchaser  of  the  equity  of  redemp-^ 
tion,  othenvLse  he  would  not  have  included  him  as  a  defendant.    Th^ 
bill  states  that  in  March,  1863  (nearly  three  yeai-s  before  the  sum^ — - 
nions  issued),  Hornbrook  and  wife  conveyed  the  land  to  McKenna-—' 
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By  this  conveyance  McKeima  became  the  owner  of  the  equity  of  re- 
demption, and  the  mortgagor  and  liis  wife  ceased  to  have  any  interest 
in  the  property.  Admitting,  as  was  stated  on  the  argument,  but  not 
proved,  that  the  conveyance  from  Hoinbrook  and  wife  to  McKenna 
was  not  registered  at  the  time  this  suit  was  commenced,  it  is  evident 
the  plaintiff  had  some  knowledge  of  it,  and  might  have  enquired  of 
the  mortgagor  about  it,  if  he  had  doubts.  In  Hidrus  v.  Holton  (3 
L.  &  E.  R.  590),  where  the  questiim  was,  the  right  of  a  defendant  who 
disclaimed  to  be  paid  costs,  the  M.  Rolls  said:  "If  the  plaintiff  chooses 
"  to  make  a  person  a  paity,  without  fii-st  asking  him  whether  he  has 
"  any  interest,  he  must  take  the  conset^uences  if  it  turns  out  that  the 
"  party  had  no  interest,  and  did  not  claim  any."  And  in  Teed  r. 
Camithers  (2  Y.  &  Col.  81),  where  the  defendant  had  parted  with 
his  interest  before  bill  filed,  V.  C.  Knight  Bruce  said,  that  "  it  ap- 
"  peared  to  him  that  that  state  of  things  might  have  been  learnt  by 
"the  plaintiff,  if  he  had- desired  to  inform  himself  of  it, and  that  he 
"should  have  endeavored  to  infonn  himself,  before  the  bill  was  filed," 
and  he  dismissed  the  bill  with  costs.  In  this  case,  it  appears  to  me 
that  the  plaintiff  has  shewn,  by  his  bill  and  summons,  that  he  knew, 
when  he  commenced  the  suit,  that  Honibrook  and  his  wife  had 
parted  with  their  interest  in  the  land.  Had  it  been  shewn,  on  this 
motion,  that  the  deed  was  not  registered,  and  that  the  plaintiff  had 
applied  to  Hombrook  for  infoniiation  about  the  title,  which  he  had 
refused  to  give,  or  had  any  reason  been  shewn  for  making  Hombrook 
and  his  wife  parties,  it  would  have  had  a  very  gi-eat  effect  upon  the 
question  of  costs.  On  the  other  ground — that  Honibrook  and  wife 
were  not  bound  to  appear,  and  should  not  have  done  so  if  they  had 
no  interest — it  is  sufficient  to  say,  that  the  plaintiff  has  not  only 
served  them  with  a  summons  requiring  them  to  appear,  but  has  also 
served  them  with  a  copy  of  the  bill  and  inten-ogatories  requiiing 
them  to  answer.  Upon  the  whole  then,  I  am  of  opinion  the  plaintiff 
bas  failed  to  shew  anything  to  take  this  case  out  of  the  ordinary- 
rule  applied  to  motions  of  this  kind,  and  that  the  amendment  can 
only  be  granted  on  payment  of  the  costs  of  the  defendants,  Hom- 
brook and  wife.  No  reason  is  stated  why  they  have  appeared  sep- 
ttately,  and  the  necessity  for  it  is  not  veiy  apparent  in  this  case. 


11 
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November  17,  1S66. 

The  taxation  of  costs  by  the  Clerk  iii  Equity  under  the  Act  17  Vict.,  cap.  18,  may  be 
reviewe<i  by  a  Judge  of  the  Court,  and  the  application  may  be  maae  by  mo^on, 
stating  the  objections  to  the  taxation. 

The  application  is  not  too  late  if  made  at  the  next  sitting  of  the  Court  after  the  costs 
are  taxed,  though  they  were  taxed  during  the  sitting  ol  the  Court. 

If  the  Clerk  in  taxing  acts  on  a  wrong  princix)Ie,  the  Court  >vill  review  the  taxation. 

Costs  of  abbreviating  pleadings  and  affidavits  used  in  opposing  an  application  for  an 
injunction  are  not  ^owed  in  the  costs  of  opposing  a  second  application,  the  sume  coun- 
sel appearing  on  both  motions,  and  it  not  being  shcun  that  a  second  abbre%iation 
had  actually  been  made. 

This  was  an  application  for  a  review  of  the  taxation  of  the  Clerk 
in  Equity,  on  the  ground  that  certain  items  for  abbreviating  had  been 
improperly  disallowed  by  him.  Tlie  motion  was  made  at  the  last 
October  sittings  by 

S,  K  Thomson,  Q.  C,  for  the  defendant. 

G.  Botsford  for  the  plaintiff,  opposed  the  motion. 

Car,  adv.  I'ult. 

Allen,  J.,  now  delivered  judgment. 

This  was  an  application  on  the  part  of  the  defendant,  for  a  re\'iew 
of  the  taxation  of  costs,  on  an  unsuccessful  motion  for  an  injunction 
made  by  the  plaintiff.  A  preliminary  objection  was  taken,  that  the 
Court  ha<l  no  power  to  review  the  taxation  of  the  Clerk.  The 
reason  uiged  in  support  of  this  were,  that  before  the  passing  of  the 
Act  of  Assembly,  (17  Vict.,  cap.  18),  when  costs  were  taxed  by  the 
Masters  in  Chancery,  they  deiived  their  authority  to  tax  from  the 
Coui-t,  and  therefore  their  taxation  was  imder  the  control  of  the 
(>)urt ;  but  that,  by  that  Act,  the  power  to  tax  costs  was  vested  in 
the  Clerk,  and  as  no  appeal  was  given,  his  decision  was  final.  The 
words  of  the  Act  are,  (§  11):  "The  Rejnstrar  of  the  Court  of 
"  Chancery  shall  be  Clerk  of  the  Court  on  the  Equity  side,  and  shall 
"  file,  and  have  the  custody  of  all  papers,  make  office  copies  thereof 
"  when  required,  and  entries,  sign  and  seal  processes,  tax  all  costs, 
"  and  draw  orders  and  decrees  in  equity,"  <!cc.  By  the  first  Section 
of  the  Act,  the  Court  of  Chanceiy  is  abolished,  and  the  Supreme 
Court  is  authorized  to  hear  and  determine  all  causes  theretofore 
cognizable  in  the  Court  of  Chancery,  imth  the  like  poivera  and  juris- 
diction, principles  of  equity  law,  and  rules  of  practice,  <tc.  Before 
this  Act,  as  has  been  already  stated,  costs  were  taxed  by  the  Masters 
in  Chancery.     But  as  the  8th  Section  abolished  the  office  of  Master, 
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it  was  necessary  that  some  person  should  be  appointed  to  perfonn 
the  duties  which  had  been  discharged  by  the  Masters ;  and  I  think 
it  may  be  presumed  that;  in  transferring  to  the  Clerk  in  Equity  the 
power  to  tax  costs,  the  Legislature  did  not  intend  to  make  any  greater 
innovation  upon  the  practice  of  the  Court  than  the  change  of  officers 
absolutely  required,  and  only  intended  to  give  the  Clerk  the  same 

Sowers  in  taxing  costs  which  had,  before  that,  been  exercised  by  the 
astei^s.     It  was  a  part  of  the  practice,  and  one  of  the  j^oicers  of  the 
Coui't  of  Chancery,  to  review  the  taxation  of  the  Masters ,  and  where 
the  Act,  in  express  terms,  vests  the  like  lyyivem  and  rules  of  practice 
in  the  Supreme  Court,  I  think  it  shows  the  intention  of  the  Legis- 
lature to  have  been,  to  give  this  Court  the  same  supervision  over  the 
acts  of  the  Clerk,  that  tne  Couiis  of  Chancery  formerly  had  over  the 
acts  of  the  Masters.     It  is  not  reasonable  to  suppose  that  the  Clerks 
taxation  on  the  law  side  of  the  Court  should  be  subject  to  review, 
and  that  en  the  Equity  side  it  should  be  final.     To  constiiie  the 
words  of  the  11th  Section  literally,  and  without  reference  to  the 
object  the  Legislature  had  in  view,  would  mve  the  Clerk  not  only 
the  absolute  power  in  taxing  costs,  but  also  the  right  to  make  entries 
in  the  minutes  and  draw  orders  just  as  he  thought  proper,  and  with- 
out any  power  in  the  Court  to  rectify  or  control  them — a  construc- 
tion of  the  Act  which  will  scarcely  be  contended  for.     For  these 
reasons,  I  think  the  Court  has  power  to  review  the  taxation.     It  was 
contended,  secondly,  that  if  tnere  was  any  power  to  review,  the 
application   should  have   been    by  petition,   specifying   the   items 
objected  to,  and  praying  leave  to  except.     Such  was  the  practice  in 
E^land  until  recently.     2  Smith  380  ;  Alsop  v.  Lord  Oxford,  (1  M, 
&  K.  5G5) ;  Heighington  i\  Grant,  (1  Beav.  228) ;  and  the  2n(l  Sec- 
tion of  the  17th  Victoria,  cap.  18,  declares  that  the  practice  of  the 
Court  of  Chancery  in  England,  prior  to  March  23rd,  *39,  shall  be 
the  system  of  proceeding  in  the  Supreme  Court  in  Equity.     But 
though  it  is  laid  down  in  the  books  of  practice,  that  exception  to 
the  Masters  taxation  can  only  be  made  by  petition,  I  do  not  find 
any  case  where  it  has  been  expressly  decided,  that  such  an  objec- 
tion could  not  be  heard   upon   a   motion  pointing   out  the   items 
objected  to.     In  the  Attorney  General  i\  Brown,  (1  M.  k  K.  507), 
where  .such  a  motion  was  refused,  the  Lord  Chancellor  said,  that  the 
tenns  of  the  notice  gave  no  information  with  respect  to  the  particu- 
lar items  objected  to.     It  is  true  he  added,  that  in  his  opinion  a 
iQotion  was  not  the  proper  coui-se ;  but  I  think  it  may  be  infen-ed 
from  his  language,  that  if  the  objections  had  been  specified  in  the 
^tice,  though  a  petition  was  the  proper  course,  he  might  have  heard 
the  motion.     In  the  present  case,  the  notice  of  motion  and  affidavit 
*^te  the  objections  to  the  taxation.     The  plaintiff,  therefore,  has  all 
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tile  iiiforiiiation  lie  could  possil.)ly  have  if  the  application  had  been 
by  petition,  and  the  objection  is  purely  technical  In  addition  to 
this,  the  taxation  is  not  brought  before  the  Couit  as  the  report  of  a 
Master.  If  I  could  have  found  that  the  Master  of  the  Rolls  had 
adopted  the  practice  of  proceeding  by  petition  in  questions  of  this 
kind,  since  the  Act  17th  Vict.,  I  should  have  followed  it;  but  though 
there  have  Ixjen  some  cases  of  review  of  taxation,  I  have  not  been 
able  to  discover  in  vrhat  way  they  were  brought  ]>eforc  the  Court. 
Having  heard  this  application,  I  think  I  ought  not  to  dismiss  it  upon 
a  mere  matter  of  form,  not  in  anv  wav  afiectinor  the  merits  of  the 
case.  It  was  objected,  thirdly,  that  the  application  was  too  late — 
that  the  costs,  having  been  taxed  tluring  the  sitting  of  the  Court,  in 
August,  the  motion  should  have  been  made  at  that  time.  I  think, 
however,  that  it  is  in  time.  If  the  application  had  been  made  by 
petition,  it  could  not  have  been  set  down  for  hearing  before  the 
Octul>er  sitting,  and  where  the  defendant  has  proceeded  by  motion 
at  the  fii*st  Court  after  tiie  costs  were  taxed,  I  think  it  is  not  too  late.' 
Lastly,  it  was  objected  that  the  taxation  was  correct, — that  the  Clerk 
was  the  sole  judge  of  the  amount  to  be  allowed.  In  general,  the 
taxing  Miistt^'  is  the  sole  judge  of  the  fact  whether  the  business 
cliar;^e<l  for  in  the  bill  of  costs  has  been  done — whether  it  was  neces- 
sary — and  of  the  proper  charge  to  be  made  for  it ;  but  where  he  acts 
u])on  a  wrong  piinciple  in  the  taxation,  the  Court  will  interefei-e. 
2  Smith's  Pr.  :^8(i) ;  2  Daniel  (8rd  ed.)  108.) ;  Alsop  i\  Lord  Oxford, 
(1  M  \:  K.  .■SG4)  ;  Russell  r.  Buchanan,  (i)  Sim.  1{>7).  It  is  admitted 
that  the  charges  for  drawing  and  al)breviating  the  atHdavit  of  the 
defendant,  used  in  opposing  the  motion  for  injunction,  and  for  the 
copy  tlKiieof  served  on  the  plaintiti"s  solicitor — also  for  abbreviating 
the  afridavit  of  the  plaintili  and  Mr.  KeiT,  tiled  in  reply,  were  im- 
properly disallowed ;  but  I  think  the  Clerk  was  light,  under  the 
circumstances,  in  disallowing  the  charges  for  abbreviating  the  bill, 
interrogatories,'  and  atHdavits  used  on  the  motion  for  injunction 
in  November  last — there  being  no  pi*oof  that  any  such  abbreviations 
were  made  by  the  defendant's  solicitor,  and  there  being  some  evi- 
dence that  they  were  not  made,  and  were  not  necessary  to  be  made, 
to  resist  the  seccmd  application  for  injunction.  It  was  contended 
that  costs  of  abbreviating  the  pleadings  were  not  allowed  in  injunc- 
tion cases — citing  2  Smith  G'rZ,  whei*e  it  is  said  that  on  a  motion  for, 
or  to  dissolve  an  injunction,  the  charge  for  the  brief  copies  of  the 
pleadings  will  be  usually  allowed,  hut  not  the  charge  foi*  abbrem<xting^ 
which  forms  part  of  the  geneml  costs  in  the  cause.  I  do  not  under- 
stand the  distinction  between  ''brief  copien  of  'pleadings''  and  '^ahbi^e- 
riating" ;  but  the  charge  for  abbreviating  the  bill  and  interrogatories 
would  certainly  form  part  of  the  general  costs  in  the  cause,  either  as 
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Ijetween  party  and  party,  if  the  suit  should  be  decided  in  favor  of 
the  defendant,  or,  as  between  solicitor  and  client,  if  the  plaintiff 
should  succeed,  and  it  ought  not  to  be  allowed  twice  unless  it  was 
shewn  to  be  necessary.  So,  with  respect  to  the  affidavits  used  on 
the  part  of  the  plaintiff,  on  the  motion  for  injunction  in  November 
— if  it  w^as  necessary  for  the  defendant's  solicitor  to  abbreviate  them 
for  the  purposes  of  that  motion,  (as  it  may  be  presumed  it  was),  I 
cannot  tnink  he  is  entitled  to  charge  the  plaintiff  with  abbreviating 
the  same  affidavits  to  oppose  the  last  application,  unless  he  shewed 
that  it  was  necessary  to  be  done,  and  was  done.  It  may  be  said,  that 
as  the  plaintiff  was  successful  on  the  first  motion  for  an  injunction, 
the  defendant  w^ould  be  obliged  to  pay  his  own  solicitor  s  costs,  for 
abbreviating  the  affidavits  used  on  that  motion,  and  therefore  ought 
to  be  allowed  those  co.sts  on  the  second  motion  .in  which  the  plaintiff 
failed,  and  was  ordered  to  pay  the  defendant  "  his  costs  of  the  appli- 
cation" ;  and  I  have  been  referred  to  the  case  of  Goold  v.  Danniiett, 
(12  Jur.  N.  S.  G14),  where  it  was  held  that  tlie  costs  of  settling  the 
minutes  of  orders  v/as  allowable,  though  tliere  were  in  fact,  no 
minutes,  it  having  become  a  practice  among  the  Registrars  to  issue 
the  orders  without  previously  issuing  a  minute  or  draft  of  them. 
The  conclusion  which,  I  presume,  the  defendant's  counsel  would 
draw  from  this  case  is,  that  as  there  is  a  charge  allowed  to  the  solici- 
tor in  the  Table  of  Fees,  for  abbreviating  the  proceedings,  he  is 
entitled  to  charge  for  it,  whether  he  actually  <loes  it  or  not.  What- 
ever he  might  have  been  entitled  to  if  he  had  succeeded  on  the  fii^st 
motion  for  an  injunction,  (on  Avhich,  however,  I  express  no  opinion), 
he  has  not  satisfied  me  that  the  Clerk  was  wroncj  in  the  ccmclusion 
which  he  came  to,  in  reference  to  the  charges  for  these  abbreviations. 
A  question  somewhat  similar  to  this  arose  a  few  years  ago  in  the 
case  of  Gilbert  v.  Campbell,  on  an  appeal,  where  the  late  Chief  Jus- 
tice Parker  held,  that  the  defendant's  solicitor  was  only  entitled  to 
charge  for  one  abbreviation  of  the  pleadings,  it  not  being  shewn  that 
he  had  made  a  second  abbreviation  for  the  argument  on  the  appeal, 
the  same  counsel  being  heard  on  both  arguments.  The  order  will  be 
that  the  Clerk  review  his  taxation,  and  allow  the  defendant  the  costs 
of  any  affidavits  produced  by  him  to  resist  the  motion  for  injunction, 
■  including  copies  to  serve,  and  abbreviating — also  the  costs  of  abbre- 
l  viating  the  affidavits  produced  by  the  plaintiff  in  reply  thereto. 
I       There  will  be  no  costs  on  this  motion. 

L 
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December  4»  1866. 

A.,  by  cleeil  dated  2iicl  April,  1853,  conveyeil  to  his  daughter,  a  farm,  described  at  the 
property  puruhased  by  nim  frcm  B.,  except  a  part  tliat  he  had  before  leased,  to  hold 
the  saine  during  his  hfe  ;  aiid  after  his  decease,  he  thereby  gave,  granted,  bargained 
and  sold,  to  his  said  daughter,  her  heirs  and  assigns,  *'all  the  above-mentioned 
'*  premises,  and  every  part  thereof/'  The  x>art  excepted  had  been  leaseil  by  A.  to 
T.  in  1851,  for  Hve  years,  with  a  covenant  to  renew  or  i)ay  for  improvements.  In 
January,  A.  made  his  will,  stating  (intrr  alin)  as  follows: — ** I  have  already  con- 
**  veyed  to  my  daughter,  E.  S.,  her  heirs  and  assigns,  by  way  of  advancement,  sub- 
**  ject  as  in  the  deed  thereof  is  mentioned,  all  that  fann  or  tract  of  land  situate,  &c., 
'*fonnerly  purchased  by  me  from  B.,  with  all  buihlings,  &c.,  to  hold  to  her,  my 
*'said  daugliter,  lier  heirs  and  assigns,  I  do  not  make  further  mention  of  her,  my 
"said  daughkjr,  in  this,  my  will." 

Held,  1.  That  the  testator's  daughter  took  no  estate  under  the  will  by  implication ; 
2.  that  under  the  deed,  she  took  the  whole  fann  after  the  death  of  A. 

This  was  a  special. case,  tlie  facts  of  which  weix^  fully  set  forth  in 
the  judgment  of  the  Court.  It  was  argued  at  the  last  October  sit- 
tings by 

A,  B.  Mdlnsfurd  for  the  plaintiff. 

Fntticr  for  the  defendants. 

Cur,  a(h\  rult. 
Allen,  J.,  now  delivered  judgment. 

Tliis  was  a  special  case,  stated  un<ler  the  Act  of  Assembly,  2C 
Vict,  c.  1(J,  to  obtain  the  opinion  of  the  Court,  as  to  the  plaintitt'*s 
right  to  a  house  and  piece  of  land  in  the  Parish  of  St.  Maiy.  The 
testator,  John  Harding,  executed  a  deed,  Ix^aring  date  the  2nd  April, 
1853,  in  the  following  words: — "  Know  all  men  by  these  pixrsents, 
"  that  I,  John  Hardiuj^:,  of  the  Parish  of  St.  Marv,  in  the  Countv  of 
"  York,  farmer,  for  the  natural  love  and  atfection  that  I  bear  to  my 
"  dau«^iter,  Elizabeth  S.  Miles,  the  lawful  wife  of  James  A.  Miles,  of 
**the  rarish  of  I)ou<i:las,  in  the  said  Countv,  and  for  the  sum  of  ten 
"  shillings  to  me  in  hand  paid  by  the  said  Eliza))eth  S.  Miles,  and  for 
"  the  comfortable  supin>i-t  and  maintenance  of  my  wife,  Sainh  Hai-d- 
''  ing,  during  her  life,  free  of  expense  or  charge  to  me,  the  said  John 
"  Harding,  and  the  sum  of  Ten  Pounds  yearly,  if  I  shall  have  no 
"  other  means  and  stand  in  need  of  the  same  for  my  support,  upon 
"  these  conditions  I  do  hereby  let,  lease  and  to  farm,  duiing  my  life, 
"  unto  the  said  Elizabeth  S.  Miles,  her  hell's  and  assigns,  and  to  po»- 
"  sess  and  peaceably  enjoy  all  that  parcel  of  land  and  premises,  lying 
"  and  beinof  in  the  Parish  of  St.  MaiT  aforesaid,  and  known  as  the 
*'  property  purchased  by  me  of  the  late  Stair  Biyant  Ag-new,  as  by 
"  reference  to  the  title  thereof  will  fully  appear,  and  eveiy  part  and 
"  parcel  thereof,  except  that  I  have  heretofore  leased,  vrith  all  build- 
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"ings,  improvements  and  appurtenances  thereto  belonging,  or  in 
"anywise  appertaining  that  Ls  now  in  my  possession;  and  after  my 
"  decease,  I,  tne  said  John  Harding,  for  the  within-mentioned  con- 
"  ditions,  do  hereby  give,  grant,  bargain  and  sell,  unto  my  daughter, 
"  Elizabeth  S.  Miles,  ner  heirs  and  assigns,  all  the  above-mentioned 
"  premises  and  eveiy  part  and  parcel  thereof,  with  the  appui*tenances 
**  thereto  belonging,  or  in  any  \vise  appeitaining,  and  do  hereby  war- 
"  rant  and  defend  the  same  unto  the  said  Elizabeth  S.  Miles,  her 
"  heirs  and  assigns,  forever.     In  witness  whereof,"  &c.     Tlie  piece  of 
land  excepted  out  of  this  deed  was  a  portion  of  the  propei*ty  pur- 
chased by  the  testator  from  Stair  B.  Agnew,  and  leased  by  the  testa- 
tor to  one  Daniel  Titus  for  five  years,  on  the  22nd  June,  1851,  at  an 
annual  rent  of  £5,  with  a  covenant  on  the  part  of  the  lessor  to  pay 
for  improvements,  if  the  lessee  was  unwilling  to  renew  the  lease. 
Titus  assigned  the  lease  to  J.  Myrshrall  on  the  12th  Februarys  1855, 
and  he,  on  the  8th  Februarj'',  1859,  released  and  suirendered  all  his 
right  and  interest  to  the  testator.     John  Harding  died  on  the  9th 
January,  186G,  leaving  a  will  dated  27th  January,  1859,  in  which, 
after  making  certain  devises  and  bequests,  he  stated  as  follows: — 
" Fouithly ,  I,  having  alieady  conveyed  to  my  daughter,  Eliza'oeth 
"  Sophia,  wife  of  James  A.  Miles,  her  heii-s  and  assigns,  by  way  of 
"  advancement,  subject  as  in  the  deed  thereof  is  mentioned,  all  that 
"farm  or  tract  of  land,  situate  in  the  Parish  of  St.  Mary,  in  the 
"  County  of  York,  at  or  near  the  mouth  of  the  Nashwaak,  commonly 
"called  Moncton,  formerly  purchased  by  me  from  Stair  Agnew,  and 
"being  my  present  residence,  with  all  the  buildings  and  improve- 
"ments  thereon  and  thereunto  belonging,  to  hold  to  her,  my  said 
"daughter,  her  heirs  and  assigns,  forever;  I  do  not  make  fui-ther 
"mention  of  her,  my  said  dau<rhter,  in  this,  my  will,"     He  then 
directed  his  executors  to  sell  all  the  residue  of  his  real  estate  not 
disposed  of  by  the  will,  and  to  apply  the  proceeds.     On  the  5th  July 
186G,  Elizabeth  Miles  conveyed  to  the  plaintiff,  all  her  right  and 
title  in  the  property  conveyed  to  her  by  her  father.     The  plaintiff 
contended  that  under  the  deed  of  the  2nd  April,  1853,  and  tlie  will, 
Elizabeth  S.  Miles  took  an  estate  in  fee  simple  in  the  whole  of  the 
Moncton  property,  including  the  piece  leased  to  Titus  and  the  build- 
ings thereon.     The  defendants,  on  the  other  hand,  contend  that  the 
piece  of  leased  land  was  not  conveyed  or  devised  to  Elizabeth  Miles, 
Wt  formeil  part  of  the  testator's  residuary  estate,  which  tliey  were 
&ected  by  the  will  to  dispose  of.      I  think  the  question  Ls  not 
effected  by  the  will,  and  that  the  plaintiff  must  stand  or  fall  by  the 
deed.    There  are  cases  where,  witnout  any  express  devise,  an  estate 
^pass  by  implication;  but  in  such  cases  it  is  necessary  that  the 
^  shew  an  intention  by  the  testator  to  devise  something.     A  mere 
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recital  in  a  will  that  a  third  person  has  a  title  to  certain  property, 
when  in  fact  the  title  is  in  the  testator,  will  not  amount  to  a  devise 
by  implication,  because  in  such  case  the  language  of  the  will  shews 
that  the  testator  considered  that  the  person  referred  to  possessed  a 
title  to  the  property  already,  and  therefore  no  devise  was  necessary. 
1  Jann.  Wills,  4G0;  Adams  v.  Adams  (C  Jur.  681;  1  Hare,  537). 
Here,  the  testator  declares  that  having  already  conveyed  the  Monc- 
ton  property  to  his  daughter,  Mrs.  Miles,  by  way  of  advancement, 
he  doe^  not  make  further  mention  of  her  in  his  will.  With  such 
lant^uaore  as  this,  it  cannot  be  said  that  the  testator  has  shewn  the 
least  intention  that  Mrs.  Miles  should  take  anything  under  his  will, 
on  the  contraiy,  he  says  he  does  not  intend  to  give  her  anything. 
It  was  contended,  that  having  used  in  liis  will,  in  refen-ing  to  the 
conveyance,  the  words  "(ill  that  farm,"  &c.,  the  testator  shewed  that 
his  intention  was  to  give  Mrs.  Miles  the  whole  of  the  property.  But 
this  argument  could  only  avail  in  case  the  clause  in  the  will  operated 
as  a  devise,  which,  I  have  shewn,  it  does  not.  It  was  also  contended, 
that  as  the  will  was  to  be  construed  as  if  executed  immediatelv  be- 
fore  the  death  of  the  testator  (1  Rev.  Stat.  279),  the  whole  Moncton 
propeity  passed  to  Mi's.  Miles,  the  lease  having  expired,  and  all  the 
estate,  both  legal  and  equitable;,  vested  in  the  testator  before  his 
death.     The  simple  answer  to  this  is,  that  there  is  no  devise  of  this 

Soperty.  I  come  now  to  the  construction  of  the  deed.  Under  it 
i-s  Miles,  clearly  took  no  interest  duiing  her  father's  life  in  the 
land  leased  to  Titus;  but  I  think  the  testator's  intention  was,  and 
that  the  deed  will  bear  that  constructicm,  to  give  her  the  fee  simple 
in  tlie  whole  farm  after  his  death.  The  words  are,  "and  after  my 
"  decease  I  give,  gi*ant,  fcc,  unto  the  said  Elizabeth  S.  Miles,  her 
"  heii*s  and  assigns,  all  the  above-mentioned  premises  and  eveiy  part 
"  and  parcel  thereof,"  <S:c.  The  premises  refeired  to,  were  the  lands 
or  farm  purchased  by  the  grantor  from  Stair  Agnew,  and  by  using 
the  word  "aW,"  I  think  he  shewed  that  he  intended  to  convey  every 
part  of  the  farm,  for  if  the  portion  under  lease  to  Titus  did  not  pass, 
Mrs.  Miles  would  not  get  all  the  propeity.  If  the  grantor  had  in- 
tended to  except  the  leased  property  absolutely,  he  might  have 
effected  his  object  by  a  simple  deed  to  his  daughter,  in  fee,  of  the 
farm,  excepting  therefrom  that  part  of  the  land,  as  he  has  done  in 
the  fonner  part  of  this  deed.  By  using  different  language  to  describe 
the  land  she  was  to  take  during  his  life,  from  that  which  she  was  to 
take  aftei'wards,  I  think  he  shewed  that  he  did  not  intend  the  lat- 
ter description  to  be  a  mere  repetition  of  the  fonner.  There  appeai8 
to  be  a  reason  also  for  excepting  the  Titus  property  during  his  life, 
which  would  not  exist  afterwards,  viz.,  the  annual  rent  of  £5,  pay- 
able by  the  tenant,  which  he  might  require  while  he  lived,  but  the 
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benefit  of  which,  after  his  death,  he  would  very  naturally  Le  willing 
should  go  vnih  the  rest  of  the  farm  to  his  daughter.  For  these  rea- 
sons, I  am  of  opinion  that  under  the  deed  of  the  2nd  April,  1853, 
Elizabeth  S.  Miles  took  an  estate  in  fee  in  the  whole  of  the  Moncton 
farm,  including  the  piece  of  land  described  in  the  lease  to  Daniel 
Titus,  dated  the  22nd  June,  1851,  and  that  the  plaintiffs,  claiming 
under  Elizabeth  S.  Miles,  are  entitled  thereto. 


Coy  v.  Coy 

December  4,  1863. 

Where  an  injunction  had  been  granted  ex  parte,  to  restrain  an  administrator  from  sell- 
ins  land  under  a  license  granted  by  the  Probate  Court,  on  the  ^und  tliat  he  had 
•old  property  under  a  former  license  under  value,  and  had  suiticient  property  in  his 
hands  to  pay  the  debts,  an  application  to  dissolve  the  injunction  was  refused  till 
the  defendant  had  answered,  it  not  being  clearly  shewn  by  his  affidavits  that  he 
had  not  a  portion  of  the  estate  in  his  possession  which  belonged  to  the  heirs. 

An  allegation  in  the  bill,  that  the  plaintiff  had  purchased  the  rights  of  two  of  the 
heirs,  and  obtained  conveyances  thereof,  shews  a  sufficient  interest  in  the  oubjoct 
matter  of  the  suit. 

This  was  an  application  to  dissolve  an  injunction  granted  by 
Weldon,  J.,  to  restrain  the  defendant,  as  administrator,  of  David 
Coy,  deceased,  from  selling  land  under  a  license  granted  by  the  Pro- 
bate Court  of  Queen *s  County.  The  facts  sufficiently  appear  in  the 
judgment  of  the  Court. 

jP.  E,  Barker  was  heard  in  support  of  the  motion,  on  the  7th 
November  last,  and 

S.  R  TJuynison,  Q.  C.  contm. 

Cut,  adv,  vidt 
Allen,  J.,  now  delivered  judgment. 

This  was  a  motion  to  dissolve  an  injunction  giunted  ex  parte,  to 
restrain  the  defendant,  as  administrator  of  David  Coy,  from  selling 
certain  real  estate,  under  a  license  granted  by  the  Probate  C.'ourt  of 
Queen  s  County,  on  the  19th  June  last.  The  matcnal  facts,  as 
gt&ted  in  the  bill,  are:  That  David  Coy  died  in  March,  1800,  intestate, 
leaving  seven  children,  of  whom  the  defendant  was  one;  that  in  the 
petition  for  letters  of  administration,  the  real  estate  was  valued  at 
£400,  and  the  personal  estate  at  £25;  that  on  the  18th  December, 
1860,  a  license  was  granted  to  the  defendant,  by  the  Probate  Court 
of  Queen's  County,  to  sell  a  paii;  of  the  real  estate,  described  as  lot 
No.  10,  containing  325  acres,  and  part  of  lot  No.  3,  containing  100 
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acres,  situated  paitly  in  Sheffield,  Sunbuiy,  and  partly  in  Canning, 
Queen's  County,  also  part  of  lot  No.  77,  in  Gageto\vn,  containing 
about  30  acres,  to  pay  balance  of  debts  due  by  the  intestate,  amount- 
ing to  £202  19s,  9d.;  that  after  selling  such  land,  the  defendant  ap- 
plied for  and  obtained,  on  the  22nd  October,  18C1,  a  further  license  to 
sell  another  portion  of  the  estate,  to  pay  off  a  balance  of  the  debts  due 
by  the  intestate,  amounting  to  £G1  9s.  9d.;  that  the  defendant  sold 
under  this  license,  part  of  the  property  for  £20,  and  the  remainder  for 
£08  10s.;  that  the  part  sold  for  £08  10s.  Avas  worth  at  least  £90;  that 
on  the  19th  of  June  last,  the  defendant  had  obtained  a  third  license  to 
sell  a  further  part  of  the  real  estate,  to  pay  a  balance  of  debts  amount- 
ing to  £.50  18s  9d.,  as  stated  in  the  licen.se,  and  that  the  land  author- 
ized to  be  sold  by  this  license  was  advertized  for  sale  by  the  defendant. 
(It  was  to  stay  this  sale  that  the  injunction  was  granted.)  That  the 
part  of  lot  No.  77  in  Gagetown,  sold  under  the  first  license,  was  pur- 
chase<l  by  one  Robert  McDonald,  for  £75,  it  being  understood  that  a 
mort;2:a';-e  on  the  land  held  bv  one  Charles  Cov,  on  which  £40  or  £50 
was  due,  was  to  be  paid  off;  that  McDonald  had  reconveyed  the 

Sroperty  to  the  defendant,  who  then  had  possession  of  it,  but  had  not 
ischarged  the  mortgage  from  the  record.  That  the  land  sold  under 
the  st'cond  license  was  sold  below  its  value,  and  that  if  the  defendant 
had  exercised  ordinaiy  care  and  prudence  in  the  sale,  it  would  have 
sold  for  a  sufficient  sum  to  pay  off  the  debts  in  full.  That  the  pei^sonal 
property  and  the  proceeds  of  the  realty  sold,  were  sufficient  to  pay  all 
the  debts  due  by  the  estate,  but  the  defendant  had  wasti^d  the  prop- 
erty. That  by  reference  to  the  proceedings  in  the  Probate  Court,  it 
appeared  that  a  large  part  of  the  alleged  indebtedness  was  made  up 
of  bills  of  costs  claimed  by  the  defendant's  proctor,  and  for  fees  of 
the  Court.  That  the  plaintiff  applied  to  the  defendant  to  postpone 
the  sale  for  a  month,  to  enable  him  to  examine  the  accounts,  but  the 
defendant  had  refused  to  do  so.  That  no  proper  accounts  had  been 
filed  by  the  defendant,  as  administrator,  shewing  the  necessity  for  the 
last  lic'ciise.  That  a  citation  was  taken  out  bv  the  defendant  to  obtain 
the  last  mentioned  license,  returnable  on  the  4th  June ;  that  without 
any  sufficient  reason  the  hearing  was  atljourned  till  the  9th  June,  then 
to  the  10th,  and  finally  to  the  19th.  when  the  license  was  granted. 
The  bill  also  stated  that  the  plaintiff  had  purchased  the  shares  of  two 
of  the  heirs  of  David  Coy,  and  obtained  conveyances  thereof,  and 
had  also  bought  the  rights  of  two  other  hell's,  and  paid  part  of  the 
purchase  money,  but  had  not  yet  got  the  deeds.  The  affidavits  of  the 
defendant,  and  the  Registrar  of  Probates,  in  support  of  this  application 
stated,  that  on  the  application  for  tlie  fii*st  license,  the  Probate  Court, 
on  the  examination  oi  the  accounts,  found  the  sum  of  £202  19s  9d. 
to  be  due  from  the  estate ;  that  the  proceeds  of  the  sale  under  that 
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license  were  £141  10s.;  leaving  a  deficiency  of  £61  9s.  9d.,  exclusive 
of  the  costs  and  expenses;  that  on  application  for  the  second  license, 
the  costs  of  obtaining  the  first  and  second  licenses  were  allowed  at  £14 
4s.  Id.;  and  that  the  proceeds  of  the  second  sale  were  £88  10s.     That 
in  May,  1865,  Alex.  McUmber,  one  of  the  heirs,  cited  the  defendant 
to  file  an  account  of  his  administration ;  that  he  did  file  an  account, 
whereupon  a  citation  issued,  calling  upon  all  persons  interested  to 
attend  the  passing  of  the  accounts  on  the  15th  August  then  next,  that 
the  plaintin  and  several  of  the  other  heirs  attended  the  Probate  Court 
on  tnat  day ;  that  the  matter  was  adjourned  till  a  further  day  in  the 
same  month,  when  the  plaintiff*  and  sevei-al  of  the  other  heii"s  also 
attended;  that  a  number  of  other  adjournments  took  place,  some  on 
the  defendants  application,  and  othei-s  against  his  wish,  at  some  of 
which  meetings  the  defendant's  accounts  were  partially  examined, 
and  the  account  was  finally  passed  and  allow od  by  the  Probate  Court 
on  the  Slst  October,  1865,  and  the  sum  of  £35  7s.  4d.  found  and 
decreed  to  be  the  amount  then  due  from  the  estate.     The  manner  in 
which  the  account  is  made  up  will  be  shewn  hereafter.     That  on  the 
5th  May  last,  the  defendant  applied  for  a  further  license  to  sell  real 
estate  to  pay  this  debt  of  £35  7s.  4d.;  that  a  citation  issued  return- 
able on  the  4th  June ;  that  on  that  day  the  Coui-t  was  adjourned  till 
the  9tli,  when  the  plaintiff  attended  and  requested  a  further  adjourn- 
ment till  the  16th;  that  the  plaintiff  again  attended  on  the  16th, 
and  the  hearing  was  then  adjourned  till  the  19th,  when  the  Couit 
ordei^  the  third  license  to  issue,  for  the  purpose  of  paying  the  bal- 
ance of  £35  7s.  4d.,  the  further  sum  of  £12  198.  11.,  the  costs  of 
obtaining  that  license,  and  £2  lis.  5d.  commission  allowed  to  the 
administrator,  making  in  all  £50  18s.  9d.     Copies  of  the  decrees 
of  the  Probate  Court,  made  on  the  13th  October,  1865,  and  on  the 
19th  June,  1876,  were  annexed  to  the  affidavit  of  the  Registrar  of 
Probates.     Th^  affidavits  also  stated  that  at  the  several  sales  the 
land  was  sold  to  the  highest  bidders  and  that  the  defendant  had 
endeavored  to  obtain  the  highest  prices;  that  he  had  not  acted  care- 
lessly or  negligently  in  the  sales  or  in  the  management  of  the  estate, 
and  had  not  wasted  any  of  the  propei*ty,  or  omitted  to  collect  the 
debts.     There  was  also  an  affidavit  of  the  purchaser  of  the  lot  sold 
for  £68  10s.,  stating  that  to  be  its  full  value.     In  answer  to  these, 
several  affidavits  were  read  on  the  pai-t  of  the  plaintiff*,  stating  that 
portions  of  the  land  were  sold  considerably  below  their  value.     The 
Affidavit  of  the  plaintiff'  and  James  W.  Coy,  one  of  the  heirs  of  the 
intestate,  stated  that  one  of  the  lots  sold  under  the  first  license,  and 
described  as  containing  100  acres,  really  contained  about  300  acres ; 
that  it  was  bid  in  at  the  sale  by  Gershom  Coy,  as  the  aijent  of  the 
defendant,  and  for  his  benefit,  for  £40 ;  that  it  was  worth  .€75  ;  that 
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there  was  collusion  between  Gei-jshoni  Coy  and  the  defendant,  both 
of  whom   knew  the  quantity  of  land  in  the   lot;   that   Gershoni 
Coy  i 1 11  mediately  reconveyed  the  land  to  the  defendant,  who  had 
since  sold  100  acres  of  it  for  £45.  an<l  still  kept  nearly  200  acres  in 
his  possession,  worth  at  least  £40.     That  James  \V.  Coy  purchased 
a  lot  at  the  second  sale  for  £^)S  10s.,  on  the  undei^standing  that  he  was 
to  have  six  months  credit :  that  he  at't^irwards,  at  the  defendant's  re- 
<juest,  gave  up  the  land  to  him,  and  he  sold  it  at  private  sale  to  Joseph 
Coy  for  the  same  sum,  which  was  far  below  its  value.     They  also 
char'aMi  the  defendant  ;,^enerrJlv  with  mismana<nnof  the  estate  in  order 
to  make  a  profit  out  of  it;  and  that  the  proceedings  in  the  Pi^obate Court 
were  vexatious.     The  defendant  produced  athdavits  in  reply,  denying 
the  charge  of  collusion  with  Oei*shom  Coy,  or  that  he  purchased  as 
the  agent  or  for  the  benefit  of  the  defendant;  which  affidavit,  I  think, 
suliiciently  answ^ers  that  part  of  the  charge.     It  is  not  denied  that 
Gershoni  Coy  did  reconvey  the  land  to  the  defendant, — nothing  being 
.said  about  it  in  the  defendant's  affidavit;  nor  is  the  quantity  of  land 
in  the  lot  veiy  clearly  explained:  the  defendant  says  that  after  deduct- 
ing t]ie  100  acres  sold,  be  does  not  believe  there  would  be  100  acres 
remaining,  and  that  there  is  a  dispute  al-out  tlu;  overplus.     The  state- 
ment respecting  the  sale  to  Jame^  AV.  (.'oy  is  also  explained,  and  his 
affidavit  on  that  point,  is  expressly  conlrailicted  both  by  the  defend- 
ant antl  J<;seph  Coy,  to  whom  the  land  was  conveyed.     There  are  a 
nuinlier  of  affi'lavits  as  to  the  value  of  the   several  lots  of  land, 
conti-adicting  those  on  tlie  part  of  the  plaintiff;  and  several  affida- 
vits on  both  sides,  each  charging  the   other  paiiy  with  delaying 
tht'  proceedings  in  the  Probate  CuuH.     A  preliminary  objection  was 
taken,  that  the  plaintiif  had  not  shewn  any  interest  in  the  subject 
matter  of  the  .suit.     I  think,  howevei*,  that  he  has  shewn  a  sufHcent 
interest,  though  he  does  not  state  when  he  ac(j[uired  his  title.     The 
<iuesti(m  then  is,  whether  the  plaintiff  has  shewn  any  right,  by  the 
allegations  in  his  bill,  to  ask  for  the  interfeivnce  of  the  Court,  or 
whether  the  fact**  which  he  has  so  stated,  ai-.suniing  them  to  be 
sufficient  to  obtain  an  ax  parte  injunction,  have  been  sufficiently 
answered  by  the  defendant.     If  the  plaintiff,  on  an  a^pplication  for 
an  ex  parte  injunction,  suppresses  material  facts,  the  injunction  will 
be  dissolved  on  that  ground  alone,  and  the  plaintiff  cannot,  on  a 
motion  to  dissolve  the  injunction,  maintain  it  on  the  merits  then  dis- 
closed.    Hilton  i\  Lord  Granville  (4  Beav.  180).     It  would  seem,  also, 
that  even  where  there  has  been  no  suppres^^ion  of  material  facts,  if 
the  statements  in  the  bill  are  insufficient  to  entitle  the  plaintiff  to  an 
injunction,  or  are  sufficiently  answered  by  the  defendant,  the  injunc- 
tion ought  to  be  dissolved,  though  the  plaintiff,  in  his  affidavits,  in 
answer  to  the  defendant  s  affidavits,  sets  up  a  new  fact,  not  stated 
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in  the  bill,  which  would  have  entitle;!  him  to  the  interference  of  tlie 
Court  if  he  had  stated  it.     I  apply  tliese  remarks  to  tlie  statement 
in  the  plaintiffs  affidavit  in  answer,  charging  the  with  defendant  mak- 
ing a  collusive  sale  to  Gcishom  Coy,  for  his  owti  benefit,  and  the  sale  to 
Joseph  Coy,  by  private  contract,  and  at  an  under  value.     It  is  not 
necessary  to  decide  the  question  at  present,  Ix'cause  I  tliink  tli(.^  de- 
fendant has  answered  both  those  charges.     I  cannot  say  that  the 
plaintiff  has  suppressed  any  rndtevUil  facts,  though  some  of  the  alle- 
gations in  the  bill,  i^elating  to  mattei"s  within  his  own  know]e<l;_rf  fas 
it  appears),  are  ratlier  vague  and  evasive — e.  g.,  in  the  ItSth  par., 
where  he  states,  "that  fjreafh/  to  hl.s  mirprlse,  the  defendant  ha.->  suc- 
ceeded in  obtaining  a  third  license,"  and  in  the  27th  paragi\apli.  re- 
ferring to  the  citation  taken  out  by  tlie  dofeinlant  on  the  license, 
and  the  several  adjournments.     The  inference  I  should  <lraw  iV.nu 
the  statements  in  l)oth  those  pai-agrap!:^,  is,  that  the  plaintiff  vvas  no 
paity  to  the  proceeding-^  to  obtain  the  license — was  not  present  at  the 
rrobate  Coui-t.  and  knew  m/thing  about  tlie  application  till  after  trie 
license  was  gi*anted — whei-eas  it  appears,  by  the  copy  of  the  (l»_'cree 
of  the  Probate  Court  of  the  lOth  June,  l.SOG,  and  by  the  afii<lavits 
*  of  the  defendant  and  Mr.  Curry,  the  Registrar  of  Probates,  that  the 
plaintiff  was  present  investigating  the  defendant's  accounts,  and  that 
the  Court  was  adjourned  once  at  his  request;  and  the  plaintiff,  in 
his  affidavit,  not  only  does  not  deny  the>:e  statements,  but  admit.> 
tliat  he  opposed  the  granting  of  the  license,  and  contended  that  the 
defendant  had  already  sold  land  enough  to  pay  all  the  debt;?.     The 
principcil  question  (and  a  very  important  one)  which  aiises  in  this 
case  is,  whether  the  plaintiff  should  not  have  appealed  from  the  de- 
cree of  the  19th  June,  and  whether,  while  that  <lecrce  stands,  it  is 
not  conclusive  in  all  other  Couits?     Tliere  is  no  charge  in  the  bill 
that  the  petition  to  the  Judge  of  Probates,  for  the  license  to  sell,  did 
not  state  all  the  facts  which  the  act  ret[uires,  to  give  the  Court  juris- 
diction— (1  Rev.  Stat.  355),  or  that  the  Court  proceeded  without 
citation  to  the  heirs.     The  charge  in  the  21st  pamgi^aph,  that  the 
defendant  had  already  sold  sufficient  property  to  pay  off  the  dehts, 
but  had  wasted  the  money,  is  not  sulricient  to  shew  that  the  Court 
had  no  jurisdiction  to  inquire  int<^;  the  administmtor's  petition  with- 
out also  alleging  that  the  petition  itself  was  defective.     In  Doe  d. 
Bowen  r.  Robei-tson  (Hil.  T.  1801),  where  the  defendant  claimed 
under  an  administi-ator's  deed,  and  the  petition  for  the  license  to  sell 
stated  the  matters  required  by  the  Act,  the  plaintifi'  sought  t(j  do 
away  with  the  effect  of  the  deed  by  sheAving,  that  at  the  time  of  the 
application  to  the  Probate  Coui-t,  there  were  no  debts  due  fi'om  the 
estate.     The  evidence  was  rejected  and  the  defendant  had  a  verdict, 
and  on  dischai^ng  a  rule  nisiy  for  a  new  trial,  the  Coui-t  said :  "  When 
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"  notice  has  been  given,  and  a  petition,  setting  out  the  mattei-s  re- 
"  quired  by  §  35  (1  Rev.  Stat.  355)  has  been  presented,  the  SurroOTte 
"  C-ourt  has  an  original  jurisdiction  to  detenuine  the  matters  to  which 
"  that  petition  relates,  subject  to  the  appeal  given  by  §  4G  of  the 
"  same  Act;  but  it  appears  to  us,  the  decision  of  the  Court,  in  matters 
"  so  bi*ought  within  its  jurisdiction,  cannot  be  questioned  in  any  other 
"  way,"  The  decision  of  the  Probate  Court,  on  all  matters  within  its 
cognizance,  is  final  and  conclusive,  subject  to  the  appeal  to  thLs  Court 
HaiTison  v.  Morehouse  (2  Keir,  584).  It  is  not  to  be  presumed  that 
the  Probate  Court  acted  without  jurisdiction.  If  the  administrator 
had  wasted  the  property,  and  failed,  in  tlie  plaintiffs  opinion,  to  shew 
any  necessity  for  a  fui-ther  license  to  sell  land,  he  might  have  ap- 
pealed from  the  decree.  That  he  had  a  knowledge  of  the  adminis- 
trator's accounts  filed  in  the  Probate  Coui-t,  on  the  application  for 
license,  appears  by  the  2Gth  paragraph  of  the  defendant's  affidavit, 
sworn  on  the  13th  September  last,  which  fact  is  uncontradicted  by 
the  plaintiff.  The  affidavit  states  as  follows:  "That  the  said  plain- 
"  tiff  seemed  perfectly  satisfied  with  the  portion  of  the  deponent's 
"  accounts  passed  and  allowed,  and  attached  to  the  petition  for  li- 
"  cense  to  sell,  filed  on  the  said  5th  day  of  May  last,  and  the  said 
"  plaintiff  had  every  opportunity  of  investigating  the  same,  the  same 
"  having  been  read  over  in  his  presence,  and  all  those  parts  of  the 
"  said  account,  objected  to  l>y  the  said  plaintiff,  Ix^ing  disallowed." 
Though  I  am  strongly  of  opinion  that  the  plaintiffs  remedy  was  by 
appeal  from  the  decree  oi  the  Judge  of  Probates,  I  am  not  quite 
satisfied  that  he  has  not  some  equities,  and  that  the  case  does  not 
require  further  investigation.  It  is  said,  in  Story's  Eq.  Jur.  §  954, 
that  sales  may  be  restrained  in  all  cases  where  they  are  inequitable, 
or  may  opeiute  as  a  fraud  upon  the  rights  or  interests  of  third  per- 
sons, as  in  cases  of  trusts  and  special  authorities,  where  the  party  is 
abusing  his  tinist  or  authority.  If  the  plaintiff'  is  not  precluded  by 
the  decrees  in  the  Probate  Court,  I  think  he  has  shewn  a  jf)ri7na  facte 
case  for  the  interference  of  the  Court,  which,  on  some  of  the  points, 
has  not  been  answered.  I  think  the  plaintiff  is  entitled  to  more  in- 
formation alx)ut  the  surplus  of  the  land  purchased  by  Gershom  Coy, 
and  said  to  be  now  in  the  defendant's  possession  under  a  deed  from 
Gei-shom  Coy.  If  that  surplus  is  of  the  value  of  £40,  as  alleged,  the 
estate,  and  not  the  defendant,  ought  in  justice,  to  get  the  benefit  of 
it.  The  defendant  does  not  deny  that  he  knew  tlie  lot  contained 
more  than  200  aci*es,  or  that  there  is  a  surplus  after  the  sale  to  Mr. 
Davis,  but  says  he  does  not  believe  that  it  contains  100  acres.  The 
other  heii"s  have  a  right  to  know  what  the  surplus  is,  and  its  value. 
So,  with  regard  to  the  payment  of  Charles  Coy  s  mortgage,  which 
vras  to  be  satisfied  by  McDonald  out  of  the  purchase  money  of  the 
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Gagetown  lot.  When  the  defendant  afterwards  took  the  property 
back  from  McDonald,  only  refunding  to  him  the  amount  he  had  paid 
upon  it,  viz.,  the  difference  between  the  purchase  money  and  the 
amount  due  on  Charles  Coy's  moitgage,  it  was  the  defendant's  duty 
to  have  immediately  paid  off  that  mortgage.  Whether  the  subsequent 
interest  and  the  costs  of  the  suit  were  charged  against  the  estate 
does  not  appear,  but  I  so  undei'stood  the  argument  of  the  plaintitl^'s 
counsel;  and  I  find  in  the  accounts,  a  charge  of  £12  10s.  for  interest 
on  the  Gagetown  mortgage.  That  the  proceedings  in  the  Prolmte 
Court  have  been  expensive,  cannot  be  denied.  That  any  exptii^e 
was  unnecessarily  incurred,  is  not  for  me  to  say;  but  the  sum  of 
£27  I7s.  4d.  does  appear  somewhat  extravagant,  for  passing  such  an 
account  as  is  shewn  by  the  copy  which  is  annexed  to  Mr.  Curry's 
affidavit.  Whether  the  delay  and  expense  attendant  on  the  extra- 
ordinary number  of  adjournments  in  the  Probate  Court,  was  caused 
by  the  plaintiff  or  defendant,  or  both,  is  not  very  easy  to  determine, 
and,  at  present,  of  no  importance.  There  is  another  part  of  the  pro- 
ceedings in  the  Probate  Court,  which  I  cannot  understand,  viz.,  a  sum 
of  £54  18s.  lOd.,  allowed  by  the  decree  of  the  31st  October,  18G5,  as 
debts  due  (or  as  stated  in  the  decree,  "accumulating")  shice  the  Ut 
Novernbei\  1860,  Administration  was  granted  in  March,  18G0,  and 
in  November  of  that  year,  the  defendant  applied  for  license  to  sell 
the  real  estate,  stating  the  debts  to  be  £213  13s.  Id.  The  sale  not 
producing  enough  to  pay  this  sum,  in  October,  1801,  he  obtained  a 
further  license  to  sell  land  to  pay  the  balance — nothing  being  said 
about  his  having  discovered  any  other  debts  since  the  application  for 
the  first  license;  but  when  his  accounts  are  passed  in  Octolxjr,  180.5, 
tiie  Judge  of  Pi-obates  allows  £54  18s.  lOd.  for  debts  against  the  es- 
tate subsequent  to  the  Ist  November,  18G0.  What  these  debts  wt»re, 
and  why  they  were  not  discovered  and  brought  before  the  Probate 
Court,  on  the  application  for  the  second  license,  does  not  appear.  It 
may  have  been  satisfactorily  explained  at  the  time;  at  all  events, 
the  plaintiff  attended  the  passing  of  those  accounts  with  his  legal 
advisor,  and  might  have  appealed,  if  dissatisfied  with  the  decision  of 
the  Court,  which  found  a  oalance  of  £35  7s.  4d.  then  due  from  the 
estate.  The  following  statement  shews  how  the  accounts  stood  ac- 
cording to  defendant's  affidavits,  after  the  second  sale: — 

Amount  of  debts  against  the  estate  allowed  by  Probate 

Court  in  December,  18G0, £212  13     1 

Funeral  and  testamentary  expenses, 14  18  11 

£227  12    0 
Less  proceeds  of  personal  estates, 24  12    3 
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Amiiont  for  which  first  license  issued, £202  19     9 

Proceeds  of  first  sale, 141   10     0 

Di^ficiency, £(il     9     0 

Second  application   for  license  to  pay  this   balance, 

October,  18G1 : 
Costs  allowed  on  gmnting  first  and  second  licenses,.. .         14     14 

£7r>  11    1 

Proceeds  of  sale  under  second  license, 8s  10     0 

Balanct^  in  hands  of  administrator, £12  IS  11 

This  statement  shews  that  after  paying  all  the  debts  then  appear- 
ing, (more  than  eighteen  months  after  the  intestate's  death),  funeral 
and  testamentary  expenses,  and  the  casts  of  obtaining  both  the 
licenses,  there  was  a  balance  in  the  administiutor's  hands  sufticient 
to  pay  any  commission  tliat  would  probably  be  allowed  him.  I  i-efer 
to  th<,\s'.'  facts  to  shew  tliat  the  heii-s  may  have  had  cause  for  dissatis- 
faction, and  also  to  shew  why  I  consider  it  ncrht  to  retain  the  iniunc- 
tion  for  the  present,  though  I  think  the  plaintift'^s  case  a  very  doubt- 
ful one.  I  have  not  thought  it  necessaiy  to  consider  the  conflicting 
stateiiKiits  about  the  value  of  the  land.  If  no  fraud  or  improper 
con<luct  is  made  out  ao^amst  the  defendant  in  conducting  the  sales, 
he  cannot  be  held  liable  because  the  lands  sold  for  less  than  their 
value.  I  am  not  satisfied  that  he  did  any  thing  to  pixjvent  the  land 
from  1  )eing  sold  to  the  best  advantage.  As  one  of  the  heii-s,  It  would 
be  liis  interest  to  obtain  the  highest  price,  and  he  api>ears  on  two 
occasions  to  have  postponed  the  sales  for  want  of  biddei*s.  Wliether 
the  conveyances  to  Joseph  Coy  are  good  or  not,  cannot  be  deteniiined 
in  this  suit ;  but  so  far  as  the  value  of  the  land  is  concerned,  Joseph 
( -oy  pai<l  the  same  sum  for  it  that  James  W.  Coy  bought  it  for  at 
the  auction,  where,  it  is  stated,  seveiul  persons  bid  for  it.  James 
W.  C'oy  now  sw^ears  that  that  sum  was  far  below  its  value.  If  it 
was  so  good  a  bargain,  it  is  singular  he  did  not  keep  it.  I  have  not 
consi<lered  the  effect  of  the  administrator  having  omitted  to  give  a 
bond  on  obtaining  the  second  license,  as  requii-ed  by  the  40th  Sect. 
of  the  Act,  no  sucli  question  arises  on  the  license  which  is  now  sought 
to  be  impeached;  and  if  the  sale  and  conveyances  made  by  the 
administrator  without  giving  a  bond,  are  void,  the  title  of  the  heirs 
is  not  divested,  and  they  can  recover  the  land  in  an  action  of  eject- 
ment. So,  also,  if  the  Judge  of  Probates,  in  granting  the  last  license, 
acted  without  jurisdiction.  Doe  dem.  Elston  v.  Thompson,  (4  Allen 
483).    The  motion  to  dissolve  the  injunction  will  be  refused,  but 
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without  costs,  with  liberty  to  the  defendant  to  apply  again  after 
putting  in  his  answer.  I  regret  that  this  may  cause  the  parties 
additional  expense,  but  it  may  lead  to  a  settlement  which  I  think 
would  be  for  the  interest  of  both  parties,  as  the  amount  now  alleged 
to  he  due  from  the  estate  must  be  considerably  less  than  the  costs  of 
the  suit. 


i"f- 


Conrad  J.  Hendricks  v,  Samuel  Hallett. 

January  ii,  1867. 

An  objection  that  a  suit  is  defective  for  want  of  parties,  cannot  be  taken  on  the  argu- 
ment of  exceptions  to  the  defeuilont's  answer. 

In  answering  interrogatories,  the  defendant  must  confess,  or  traverse  the  sulistance  of 
each  chartre  in  the  bilL  Particular  charges  must  be  answered  particuhirly  and  pre- 
cisely, and  not  in  a  general  manner. 

Where  defendant  is  interrogated  as  to  the  receipt  of  particular  sums  of  monev,  it  is 
not  sufficient  to  refer  to  an  account  annexed  to  his  answer,  as  shewing  what  he  had 
received,  unless  he  states  that  it  is  the  best  account  he  can  give. 

If  he  states  that  an  account  annexed  to  his  answer,  contains  all  the  information  ho  is 
able  to  give  on  a  particular  question,  it  is  sufficient ;  though  it  was  his  duty  to  have 
kept  a  more  particular  account. 

Defendant  is  1)oand  to  answer  an  interrogatory  if  it  is  jicrtinent  to  the  case  made  by 
the  bill,  though  it  is  not  founded  cm  any  8i>ecific  charge  in  the  bill :  and  nemhle  that 
he  should  answer  an  interrogatory  whether  it  is  material  or  not. 

Defendant,  filling  the  offices  of  trustee  and  executor,  is  bound  to  answer  an  interroga- 
tory, whether  bis  accounts  distinguish  tlie  receipts  and  charges  as  trustee,  from  those 
as  executor.     It  is  not  sufficient  ti)  refer  the  plaintiti'  to  the  accounts. 

Defemlant  is  bound  to  answer  as  to  his  own  transactions,  and,  if  necessary,  to  obtain 
information  to  enable  him  to  do  so  ;  but  he  is  not  bound  to  seek  infonnation  as  to 
transactions  not  his  own,  and  of  matters  equally  accessible  to  the  plaintiff. 

As  a  general  role,  if  defendant  professes  to  answer,  he  must  do  so  fully  ;  and  he  can- 
not protect  himself  from  the  consequences  of  an  insufficient  answer,  by  objecting 
that  the  interrogatory  is  not  warranted  by  the  bill,  or  tliat  the  plaintitT  has  no 
equity. 

An  answer  which  states  a  conclusion  of  law,  is  insufficient. 

When  an  answer  denies  or  ignores  a  matter  inquired  after,  it  must  be  as  to  the  de- 
fendant's knowledge,  information  or  belief. 

Defendant  may  be  interrogated  as  to  the  contents  of  writings,  decrees,  &c. 

Where  the  disooreiy  would  be  material  to  the  case  made  and  the  relief  prayed  by  the 
biU,  a  defendant  may  be  interrogated  as  to  the  amount  ^of  his  property,  and  his 
AbiHiy  to  pay ;  bnt  he  is  not  bonnd  to  answer  a  mere  hypothetical  interrogatory. 

This  caae,  the  material  facts  of  which  are  sufficiently  stated  in  the 

12 
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judgment  of  the  Coui-t,  was  argued  on  exceptions  to  the  defendant's 
ansvrer,  in  Noveml)er  last,  by 

D.  *V,  'Keri\  Q.  C,  for  the  plaintiff. 

S.  K  Thomson,  Q.  C,  for  the  defendant 

Cin\  (ulv.  vult. 

Allen,  J.,  now  delivere<l  judgment. 

The  bill  in  this  ca^se  was  filed  by  the  plaintiff  as  one  of  the  heirs 
and  devisees  of  James  Hendricks  deceased,  against  the  defen<:lant,  as 
surviving  executor  and  trustee  under  James  Hendrick's  will,  praying 
for  an  account  of  the  estate,  lx)th  real  and  pei-sonal ;  that  the  de- 
fendant should  be  restrained  l»y  injunction,  from  collecting  or  receiv- 
ing the  funds  of  the  estate ;  that  he  should  be  ivmoved  from  the 
<;fHce  of  tnistee,  and  that  a  receiver  should  be  appointed  to  collect 
and  receive  the  moneys,  ix*nts,  A:c.,  belonging  to  the  estate.  The 
defendant,  having  put  in  an  answer,  the  plaintiff  filed  a  nuiul»er  of 
exceptions  which  were  argued  before  me  in  November  last,  at  a  con- 
siderable length,  and  which  I  shall  now  proceed  to  examine  teriaiinu 
A  preliminary  oljecticm  was  taken  by  tlie  defendant's  counsel,  viz., 
that  the  plaintifi  was  not  in  a  positi(m  to  except  to  the  answer,  be- 
cause the  proper  paities  were  not  l>efore  the  Coui-t.  This  may  be 
<lisposed  of  at  once.  If  the  suit  was  defective  for  want  of  j-Mtrtics, 
the  defer.dant  might  have  demuired,  but  it  would  l)e  most  uni-eason- 
able  to  allow  such  an  objection  to  l)e  taken,  on  the  argument  of 
exceptions  to  the  sufliciency  of  the  defendant's  answer.  If  any 
authority  should  bi.^  recjuired  on  this  point,  it  will  be  found  in  the 
\'ice-(1iancellor\s  judgment,  in  Taylor  r.  Randall  (1  C.  &  Ph.  112). 

1st  Exception.  A  i)riit  of  the  14th  interrogatory  inquii-es  whether 
the  testator,  Jame^  Hendricks,  was  not  possessed,  at  the  time  of  his 
<leath,  of  a  laige  amount  of  property,  consisting  principally  of  cer- 
tain specified  deseriptitms  of  goods  of  a  late  impcjrtation,  of  the  value 
of  £10,000  or  £12,000.  or  of  what  value,  and  when  chiefly  im- 
poiterl  *  TIk*  answei*  states,  that  the  goods  wei-e  appraised  by  sworn 
appraisers,  at  IS,:}.')  1 ;  that  about  £5,08*)  worth  were  impoited  in  the 
spring,  prt,-vir)us  to  Hendrick's  death,  and  that  the  balance  consisted 
ehii'flv  of  old  stock.  I  think  this  is  not  a  sufficient  answer.  The 
<lefendant  was  1m  mud  either  to  admit,  or  deny;  or  ignore  the  matters 
in(juired  about;  but  he  has  done  neither.  He  does  not  say  whether 
the  goods  were  oi  the  value  stated  by  the  plaintiff,  or  what  their 
value  wfLS.  It  dous^lot  meet  the  inteiTOgatory  to  say  the  appraisers 
valued  them  at  £.S,:j.")l — the  plaintifi*  had  a  right  to  the  defendant's 
oath  as  Ut  tht.ir  value,  and  it  is  an  evasion  of  the  question  to  state 
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what  appraisers  valued  them  at.  So,  with  respect  to  that  pait  of 
the  intenx)gatoiy,  which  asks  when  the  goods  were  chiefly  impoited, 
there  is  no  distinct  answer.  If  the  defendant  had  stated  the  value 
of  the  goods  left  at  Hendricks  death,  to  be  £8,351,  according  to  his 
own  knowledge  or  belief,  then  the  statement  of  the  value  of  the 
recent  importation  might  have  been  sufficient,  but,  taken  in  connec- 
tion with  the  preceding  part  of  the  answer,  it  Ls  vague  and  uncei*tain. 
It  is  a  well-established  rule  of  practice,  that  "to  so  much  of  a  bill  as 
"  it  is  necessaiy  and  material  for  defendant  to  answer,  he  must  speak 
"  directly  and  without  evasion,  and  nmst  confess  or  travei-se  the  sub- 
" stance  of  each  charge;  and  wherever  there  are  particular,  precise 
"  charges,  they  must  be  answered  particularly  and  precisely,  and  not 
"  in  a  general  manner,  though  the  general  answer  may  amoimt  tcj  a 
"full  denial  of  the  charge."  Mitf.  PI.  309;  Wharton  r.  Wharton  (1 
Sim.  &  S.  235);  Earp  v,  Lloyd  (4  Kay  &  J.  58).     Here  there  is  a 

rific  charge  in  the  bill  that  Hendricks  was  possessed  of  goods,  at 
time  of  nis  death,  to  the  value  of  £10,000  or  £12,000,  and  an 
interrogatory  founded  thereon,  which  the  defendant  has  not  answered. 

2nd  Exception.  Another  part  of  the  interrogatory  inquines 
whether  the  property  left  by  Hendricks  did  not  also  consist  of  bonds, 
mortgages  and  securities  on  freehold  and  leasehold  estates,  bearing 
interest  to  the  amount  of  £5,000  or  £0,000?  It  requires  no  argu- 
ment to  prove  that  an  answer  to  this,  stating  that  the  bonds  and 
mortgage  securities  were  inventoried  l.^y  the  appraisers  at  £2,745,  is 
insumeient. 

3rd.  Exception.  A  similar  inc[uiry  about  the  amount  of  the  book 
debts  is  answered  in  the  same  way,  and  is  likewise  insufficient. 

4th  Exception.  A  like  answer  is  given  to  the  interrogatory  about 
the  amount  of  the  notes  of  hand. 

5th  Exception.  The  plaintiff  incjuircs  whether  the  leasehold  prop- 
erty was  not  principally  in  the  occupation  of  tenants  paying  rent, 
and  whether  it  was  not  of  the  value  of  £3,000  or  £4,000.  The 
answer  is,  that  "the  leasehold  property  appeai-s  in  the  inventory,  and 
"  is  therein  appraised  by  the  appraisei's  at  £875."  This  is  insufficient, 
as  it  gives  no  answer  whatever  to  the  inquiiy  about  tlie  occupation, 
and  only  answers  as  to  the  value,  by  way  of  a  negative  pregnant. 

6th  Exception.  In  the  interrogatoiy  about  the  value  of  the  real 
estate — whether  it  did  not  amount  to  al>out  £22,000 — the  defendant 
answers,  "that  the  real  estate  also  appears  in  the  inventory  at  the 
appraised  value  of  £21,710." 

In  each  of  the  preceding  inquiries,  the  plaintiff,  after  inijuiring 
whether  the  goods,  book  debts,  notes,  ice,  did  not  amount  to  a  cer- 
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tain  named  sum,  asks,  "Are  they  not  so  inventoried?"  or  "  Is  it  not 
so  stated  in  the  inveiitoiy  filed  ^"  Had  the  defendant  merely  been 
asked  how  these  goi^ds,  &:c.,  were  valued  in  the  inventory,  the  answers 
might  have  been  sufHcient;  but  the  inteiTOgatories  go  further,  and 
seek:  from  the  defendant  a  diseoverv  as  to  the  value,  in  addition  to 
tile  incjuiiy  about  tlie  appraised  value.  Even  if  the  inquiry  had 
only  been  whether  the  goods,  kc,  were  not  appraised  at  a  certain 
named  sum — p.  (j.,  the  leasehold  at  £8,000  or  £4,000 — such  an  answer 
as  was  given  in  that  case  would  be  technically  insufficient,  as  it 
would  neither  confess  nor  travei*se  the  chari^e  in  the  direct  manner 
required  l.)y  the  practice. 

7th  Exception.  It  was  admitted  that  this  exception  was  good. 
The  inteiTogatory  inquires  abuut  debts  due  from  the  estate,  and  the 
answer  speaks  of  debts  due  to  the  estate,  though  it  is  alleged  to  have 
been  an  enor  in  copying. 

.Sth  Exception.  Tlie  lOth  int'eiTo<2:atoiT  asks  the  defendant, 
whether,  with  the  amount  of  propj^-ty  left  by  Htmdricks,  the  debts 
due  liim,  the  runts  of  the  real  estate,  and  the  power  which  the  de- 
fendant had  under  tlie  will  of  disposing  of  real  estate,  thei'e  would 
have  been  any  diiiiculty  of  paying  off,  within  a  few  months,  the 
debts  due  by  the  estate,  (;r  v'tfitiii  trlud  fiiae  h.p.  cuiilil  have  done  ho  I 
The  defendant's  answer  is,  that  he  believes  it  would  have  been  im- 
possible, even  with  all  tlie  resouices  he  had,  to  have  paid  off  all,  or 
the  greater  pait  of  the  debts,  ''v/fthhi  a  fcvj  vtonfLs'*  after  the  death 
of  Hundncks.  Tlie  inlL-n'rwatoiy  is  not  very  precise,  and  perhaps 
might  be  diflicult  to  ansvrer  distinctly  ;  but  as  the  defendant  has  had 
the  whole  conduct  and  management  of  the  estate,  and  was  bound  to 
keep  accurate  accounts  c)f  his  dealings  with  it,  he  ought  to  be  pi^e- 
])ared  to  give  a  more  dulinite  answer  to  the  incpiiry.  It  is  not  enough 
for  him  tc>  answer  the  chargi?  literally,  and  say  the  debts  could  not 
have  been  paid  oil'  in  a  fh'-  iiionths;  but  he  should  have  ans.\vei*ed 
the  other  part  of  the  interrogatory,  u'ithlii  what  ih)a\  etc.,  or  stated 
some  reason  why  he  could  not  ansv.'er  it.     This  answer  is  insufficient' 

Dth  Exception.  The  20th  interrogatory  incjuires  whether  the 
defendant  did  not  sell  the  personalty  for  alx)ut  £12,000,  or  some 
other  smn  ?  The  defendant  says  he  sold  the  personalty,  and  that 
the  amount  for  which  he  sold  it  has  been  fully  credited  and  accounted 
for  to  the  estate,  and  appears  in  his  accounts  passed  and  allowed  in 
the  Probate  Coui*t,  (particularly  stated  in  a  previous  part  of  his 
answer),  a  copy  of  which  was  annexed.  The  defendant  aoes  not,  in 
this  answer,  set  up  the  proceedings  in  the  Probate  Court  as  a  bar  to 
the  plaintift'^s  inquiry,  but  says  in  effect,  "  You  can  see,  by  referring 
*'  to  my  accounts  in  the  Probate  Court,  what  sum  I  sold  the  property 
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"  for" ;  and  this,  his  counsel  contends,  is  sufficient.  But  I  think 
otherwise.  The  defendant  was  not  asked  to  set  out  an  account  of 
the  sales,  but  merely  to  state  the  aggi-egate  amount.  In  Mitf.  PL, 
310,  it  is  said,  "  Where  a  bill  required  a  general  account,  and  at  the 
same  time  called  upon  the  defendant  to  set  forth  whether  he  had 
received  piuticular  sums  of  money  specified,  it  was  deteniiined, 
that  setting  forth  a  general  account,  by  way  of  schedule  to  the 
"  answer,  and  referring  to  it  as  containing  a  full  account  of  all  sums 
of  money  received  by  the  defendant,  was  not  sufficient — the  Court 
being  of  opinion  that  the  defendant  was  Ijound  to  answer  specific- 
ally to  the  specific  charges  in  the  bill,  and  that  it  was  not  sufficient 
for  him  to  say  generally  that  he  had  in  tjie  schedule  set  forth  an 
"account  of  all  sums  received  by  hiuj," — citin^^^  Hepburn  v.  Dnrant, 
(8  Bro.  C.  C.  503).  Tlie  case  of  White  i\  Williams,  (8  Ves.  102;,  may 
seem  to  conflict  with  this  rule.  But  the  defendants  were  called  upon  to 
set  out  an  account,  and  were  interrogated  as  to  the  total  amount  of  all 
sums  due  to,  and  paid  by  them,  on  several  particular  items.  They 
set  forth  an  account  in  a  schedule  to  their  answer,  but  refused  to  set 
forth  the  totals  as  required  by  the  bill,  on  accoimt  of  the  expenses, 
and  offered  an  inspection  of  books.  On  exception  to  the  answer. 
Lord  Eldon  held,  that  it  was  not  sufficient — that  they  were  bound 
to  give  the  best  account  they  could  by  their  answers — that  the  plain- 
tiff had  a  right  to  compel  them,  by  their  answer,  to  say  that  was 
the  best  account  they  could  give.  "  They  say,"  his  Lordship  stated, 
"  they  have  set  forth  the  totals  by  leaving  the  books  in  the  Mast<,T's 
"offiice ;  but  no  person  could  be  enabled  by  this  to  find  out  the  totals. 
"  They  ought  then  to  state  by  their  answer,  that  they  have  set  forth 
•*  the  totals  in  the  best  manner  they  can.  I  cannot  pennit  accounts 
"  to  be  thrown  into  the  Master's  office  unless  the  lK)dy  of  the  answer 
•*  contains  an  averment  that  that  is  the  best  account  the  defendant 
"can  give.  The  principal  upon  which  I  go,  is,  that  the  plaintiff  has 
"a  rig^ht,  in  a  suit  for  an  account,  to  have,  by  the  answer  connecting 
"  itself  with  books  and  accounts  referred  to  as  part  of  thi;  answer, 
"the  fullest  infonnation  the  defendants  can  give  him.'*  In  the 
present  case,  when  the  defendant  is  asked  the  amount  for  which  he 
sold  the  personalty,  he  does  not  pretend  to  say  that  he  cannot  state 
the  amount,  or  that  a  reference  to  the  accounts  is  the  best  answer 
that  he  can  give  to  the  inquir3\  It  was  his  duty  as  trustee  and 
executor  to  keep  accurate  accounts  of  all  his  transactions  with  the 
estate,  and  to  be  able  to  furnish  the  necessaiy  infonnation  to  the 
cestui  que  trusts,  and  therefore  I  think  he  should  have  stated  the 
ixnount  of  the  sale,  or  at  all  events,  should  have  alleged  that  the 
account  annexed  to  his  answer  was  the  best  information  he  could 
give.     In  Drake  v.  Symes,  (6  Jur.  N.  S.  318), — a  case  of  exceptions 
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to  an  answer  for  insufficiency — V.  C.  Wood  says,  "  I  apprehend  the 
"  rule  of  practice  is  to  In?  found  in  White  v.  Williams.  I  have  always 
"  understood  it  to  be  this — that  if  quexfioTifi  are  asked  by  which  yov, 
"  are  required  to  net  oxit  lists  (of  debts,  debtors,  securities,  dates,  ^c), 
"  and  which  would  1^  oppressive  if  you  answered  it  literally,  then  the 
"  defendant  is  justified  if  he  says,  *A11  the  accounts  which  you  ask 
"  for  are  contained  in  ceitain  books  which  are  in  my  possession ;  all 
"these  books  are  full  and  true;  they  contain  the  best  acroimt  I  can 
"  f/lve  you-  of  the  nadterx,  and  you  shall  have  full  access  to  them.* 
"  This  is  what  Lord  Eldon  says  he  must  pledge  himself  to."  The 
answer  of  the  defendant  in  this  case  falls  short  of  what  the  V.  Chan- 
cellor says  a  defendant  must  pledge  himself  to ;  besides,  as  I  have 
already  stated,  he  was  ^jot  rec^uired  to  set  out  any  accccunt,  and  in 
that  respect  this  case  differs  from  White  v.  Williams,  which  certainly 
does  not  support  the  argument  of  the  defendant's  counsel. 

10th  Exception.  The  21st  interrogatory  asks,  whether  the  de- 
fendant deposited  the  trust-moneys,  sepaittte  and  apail  from  his  own, 
and  whether  he,  defendant,  did  not  always,  or  at  some  and  what 
time,  mix  the  trust-moneys  with  his  own  moneys  and  use  them  ac- 
cordingly ?  The  answer  admits  that  the  trust-moneys  were  not  de- 
posited separate  and  apart  from  defendant's  own  monej's;  and  states 
that  all  such  moneys  wei^e  accounted  for  in  his  accounts  filed  in  the 
Probate  Court,  and  that  all  moneys  received  since  that  time  have 
been  applird  to  the  legitimate  puiposes  of  the  estate.  The  latter 
part  of  the  intunx)gatory,  as  to  the  use  of  tlie  money,  is  not  answered. 
To  say  that  the  money  was  applied  to  the  legitimate  purposes  of  the 
estate,  is  evasive,  and  a  violation  of  the  rule  befoi'e  referi'ed  to, 
that  specific  charges  must  be  answered  particularly  and  precisely. 
Whether  the  money  was  legitimately  applied  or  not,  is  one  of  the 
questions  to  l>e  determined  in  this  suit,  and  of  which  the  defendant 
is  not  the  judge. 

11th  Exception.  The  part  of  the  22nd  interrogatory,  alleged  to 
be  unanswered,  is:  "Whether  the  defendant  did  not  allow  debts  due 
"  from  the  estate,  bearing  intei-est,  to  remain  unpaid  till  a  late  period, 
"  and  many  of  them  till  finally  closed  by  a  lawsuit/"  I  cannot  find 
that  any  answer  is  given  to  this  questicm;  but  it  was  objected  by 
the  defendant's  counsel  that  he  was  not  bound  to  answer  it,  because 
it  is  not  founded  on  any  allegation  in  the  bill.  The  woixl  "lawsuit " 
or  any  equivalent  term,  is  certainly  not  used  in  the  22nd  paragraph 
of  the  bill,  which  alleges  that  the  defendant  kept  and  continued  tne 
debts  unpaid  ''till  closed  as  hereinafter  stated*'  and  there  is  nothing 
in  the  subsequent  pai-t  of  the  paragraph  to  shew  what  that  refers 
to.     It  Ls  not  necessary,  however,  that  eveiy  interi-ogatory  should  be 
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founded  on  a  specific  charge  or  statement  in  the  bill,  if  the  inquiiy 
is  pertinent  to  the  case  made  by  the  bill — 1  Dan.  Pr.  441,  6G3,  C4th 
ed.)  Thus  it  has  been  held  that  a  defendant  may  be  interrogated 
as  to  books  and  papers  in  his  possession,  relating  to  matters  in  ques- 
tion in  the  suit,  though  there  is  no  allegation  in  the  bill  that  he  has 
any  such.  Perry  r.  Turpin  (18  Jur.  594);  Marsh  v,  Keith  (6  Jur. 
N.  S.  1182;  1  Dr.  &  S.  342).  The  plaintiff  may  expand  his  inter- 
rogatories, so  as  to  cover  every  incident  of  the  facts  alleged  in  the 
bilL  I  think  the  defendant  was  bound  to  answer  the  whole  of  this 
part  of  the  interrogatory. 

12th  Exception.  It  is  charged  in  the  22nd  paragraph  of  the  bill, 
that  the  defendant  paid  compound  interest  on  debts  due  by  the  es- 
tate, and  the  interrogatoiy  asks  whether  he  did  not,  in  many  cases, 
pay  compound  interest  on  such  debts  by  paying  interest  on  interest 
due — spaying  for  discounts  and  renewals  of  notes,  and  charnring  the 
estate  with  it.  The  defendant's  answer  Ls,  that  he  calculated  the  in- 
terest according  to  the  rule  of  the  Supreme  Court.  I  think  this  is 
open  to  the  objection  that  it  is  stating  a  conclusion  of  law,  which 
may  not  be  justified  by  the  facts.  Harris  v.  Harris  (3  Hare,  4o0). 
At  all  events,  such  a  general  statement  is  equivocal,  and,  as  said  by 
the  Vice-Chancellor  in  Wharton  v,  Wharton  (1  Sim.  &  S.  23C)  'such 
"  a  mode  of  answering  luay,  in  some  cases,  be  resorted  to,  in  order 
"  to  escape  from  material  discovery;  and  it  is  more  safe  to  adhere, 
"  in  all  cases,  to  the  general  rule,  that  particular  charges  must  be 
"  answered  particularly  and  precisely."  That  part  of  the  interroga- 
tory which  inquires  whether  the  defendant  did  not  pay  interest  on 
discounts,  &c.,  is  not  answered,  even  if  there  should  be  any  doubt 
about  the  other. 

13th  Exception.  The  point  of  this  inquiry  is,  not  what  amount 
of  trust-moneys  defendant  had  in  his  hands;  but  whether  he  did  not, 
from  year  to  year,  pay  compound  interest  on  debts  due  by  the  estate, 
while  he  had,  or  ought  to  have  had,  moneys  of  the  estate  in  his 
hands  sufficient  to  pay  off  the  debts.  I  do  not  understand  the  in- 
terrogatory as  requirmg  the  defendant  to  state  what  balances  he  had 
in  his  hands  from  year  to  year.  If  he  had  sufficient  in  hand  to  pay 
the  debts,  the  amoimt  is  immaterial.  He  denies  positively  that  he 
paid  such  interest  when  he  had  estate  moneys  in  his  hands,  out  of 
which  the  debts  might  have  been  paid.  If  he  had  admitted  that  he 
had  sufficient  funds  in  hand,  it  would  have  answered  the  interroga- 
toiy, without  his  stating  the  particular  amount  he  had.  See  Agar  i\ 
Bent's  Canal  Compady  (Coop.  215)  PuUen  v.  Smith  (5  Ves.  21). 
I  think  this  part  of  the  interrogatory  is  substantially  answered. 

14ih  Exception.     The  34th  interrogatory  asks  the  defendant — 1 
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Whether  he  did  not  allow  the  principal  debts  due  by  Hendricks,  to 
remain  unpaid,  and  interest  to  accumulite  thei-eon?  2.  Whether  he 
did  not  pay  interest  on  those  debts  ?  3.  Whether  he  did  not  keep 
moneys  of  the  estate  in  his  hands  while  he  was  paying  interest,  and, 
4.  Whether  he  did  not  use  those  moneys  in  his  own  JSusiness?  His 
answer  to  the  1st  is,  that  he  paid  the  debts  as  i-apidly  Its  he  could 
i-aise  the  means  to  do  so.  To  the  2nd  and  4th  he  gives  no  answer; 
and  to  the  3rd  he  says,  he  kept  no  large  balances  of  the  estate  funds 
in  his  hands,  except  when  it  was  necessary  to  allow  funds  to  accumu- 
late to  meet  large  payments  due,  or  becoming  due;  that  all  the 
moneys  received  by  him,  the  pei'sons  from  whom  received,  the  times 
when  received,  and  how  they  have  been  applied,  ^\all  appear  in  his 
said  accounts.  The  latter  pait  of  this  answer  may  perhaps  be  suf- 
ficient; but  the  first  pait  is  evasive,  and  portions  of  the  inteiTogatory 
are  not  answered  in  any  way. 

16th  Exception.  The  defendant  is  asked  in  the  39th  interroga- 
tory, whether  the  charges  and  credits  relating  to  the  office  of  trustee, 
and  those  relating  to  the  office  of  executor,  were  not  so  mixed  up 
in  his  accounts  that  they  could  not  be  distinguished  ?  The  answer 
states,  that  his  accounts  contain  all  the  moneys  received  by  him, 
from  the  sales  of  the  real  and  personal  estate,  and  from  all  other 
sources,  but  that  no  separate  account  of  either  was  filed.  The 
defendant's  counsel  contends  that  this  answer  is  sufficient — that  the 
plaintiff  can  refer  to  the  accounts  and  get  the  information.  Admit- 
ting that  the  plaintiff  could  do  so.  I  think  he  is  not  bound  to  make 
the  inspection,  but  may  inteiTogate  the  defendant  as  to  the  fact.  A 
plaintiff  is  entitled  to  discovery  from  a  defendant,  either  because  he 
cannot  prove  the  facts,  or  in  did  of  proof  and  to  avoid  expense. 
Mitf.  PL,  307 ;  Story  Eq.  PI.,  v;}  845.  It  is  therefore  no  answer  to 
such  an  inquiry,  to  say  to  the  plaintiff',  that  he  could  pi-ove  the  fact 
by  the  accounts  themselves,  in  a  matter  which  is  peculiarly  within 
the  defendant's  knowledge,  and  which  he  ought  to  be  able  to  answer, 
for  it  was  his  duty  not  to  mix  the  trust-monies  with  his  own ;  "  to 
'•  keep  regular  accounts ;  to  afford  accurate  information  to  the  cestfii 
"  que  trud  of  the  disposition  of  the  trust  property ;  and  if  he  has 
"  not  all  the  proper  information  to  neck  for  it,  and  if  prnctiaMe. 
"to  obtain  itr  Story's  Eq.  Jur.,  g  1270—1275;  Lewin  Trusts, 
(4th  ed.),  448;  Walker  v.  Symonds,  (3  Swanst,  58);  Freeman  v. 
Fairlie,  (3  Mer.  29).  It  is  quite  possible  that  without  filing  separate 
accounts  of  the  proceeds  of  the  realty  and  personalty,  they  might  be 
distinguished ;  but  the  defendant  does  nof  say  whether  they  could 
or  not,  and,  even  if  they  could,  it  was  his  duty  to  give  the  infor- 
mation. 
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17th  Exception.  Another  part  of  the  39th  interrogatory  inquires 
-whether  the  defendant  has  accounted  for  the  interest  aceniing  on 
moneys  which,  from  time  to  time,  came  into  his  hands?  The  defend- 
ant says  he  accounted  for  all  moneys  received  by  him  from  the  sales 
of  real  and  personal  estate,  from  rents  and  from  every  other  source. 
The  expression  ''every  other  source,'*  might  perhaps  be  considered  to 
include  the  interest,  but  it  is  somewhat  evasive,  and  according  to  the 
case  of  Wharton  v,  Wharton,  before  referred  to,  does  not  answer  the 
particular  inquiry.  Besides  this  objection,  I  doubt  whether  the 
word  "received,''  in  this  answer,  is  not  ambiguous  when  applied  to 
the  inquiiy  about  intei-est.  The  defendant  might  be  chargeable  with 
interest,  and  liable  to  account  to  the  cestui  que  trust  for  it,  tliough 
he  did  not  actually  receive  it ;  as,  if  he  retained  balances  of  the  trust- 
moneys  in  his  hands,  when  he  might  have  invested  them,  or  if  he 
applied  them  for  his  own  benefit.  Sutton  v.  Sharp,  (1  Russ.  14G) ; 
Wms.  Exors.  1673. 

18th  Exception.  The  49th  interrogatory  requires  the  defendant 
to  set  forth  a  particular  account  of  the  tenancies,  rentals,  nunibei's 
and  names  of  persons  occupying,  designating  each,  and  the  rents  pay- 
able by  each,  and  to  state  whether  such  rents  did  not  amount  annu- 
ally to  £1,000  and  upwards.  The  latter  part  of  this  is  certainly  not 
answered.  Defendant  says  that  the  yearly  rents  fluctuated  in  con- 
sequence of  certain  causes ;  but  he  .does  not  state  whether  they 
amounted  to  £1,000  per  annum  or  any  other  sum.  With  regard  to 
the  other  part  of  the  interrogatory  he  says,  that  schedule  P.  annexed 
to  his  anfiwer,  contains  as  full  particulai-s  of  such  tenancies,  ^tc,  as 
he  is  able  to  give  after  the  great  length  of  time  that  has  elapsed,  but 
he  believes  it  to  be  correct.  That  it  was  the  defendant's  duty  to 
have  kept  his  accounts  and  papers  in  such  a  way  as  to  give  the  in- 
formation, is  not  disputed,  and  that  the  schedule  P.  (she^\'ing  only 
the  amounts  received  and  from  whom,  but  not  the  rents  payable  by 
the  tenants,  nor  the  terms  of  the  tenancies),  does  not  contain  such 
information,  is  quite  clear ;  but  if  the  defendant  has  given  all  the 
information  in  his  power,  I  think  his  answer  is  not  open  t^)  the 
charge  of  insufficiency,  because  from  negligence,  or  other  cause,  he 
has  omitted  to  keep  such  accounts  as  a  trustee  ought  to  keep.  It 
would  be  useless  to  require  a  fui-ther  answer  from  him  on  this  point, 
if  he  has  already  stated  all  that  he  knows,  or  has  the  means  of 
knowing. 

19th.  Exception.  The  50th  interrogatory  asks  whether  lot  No. 
1412,  and  the  lands  fronting  on  the  same,  or  either  of  them,  was 
included  in  the  inventory.  The  question  is  not  answered ;  but  the 
defendant  s  counsel  contends  that  it  is  immaterial  whether  the  lands 
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were  included  in  the  inventory  or  not,  as  the  answer  admits  the  sale 
of  them,  and  therefore  shows  the  defendant's  accountability.  I  am 
inclined  to  agree  in  this  view,  and  I  may  also  observe  that  this  lot 
by  number  is  not  mentioned  in  the  bill — the  only  lots  so  mentioned 
are  No.s.  1241, 1242, 1328  and  1329.  I  think  this  exception  must  be 
overruled.  Where  substantial  information  is  given  by  the  answer, 
the  Couii  discouratjes  exceptions  for  insufficiency.  Read  v.  Wood- 
roofc  (24  Beav.  421). 

20th  Exception.  The  52nd  interrogator}^  asks  Avhetlier  Hendricks, 
at  the  time  of  his  death,  did  not  own  a  leasehold  interest  in  a  prop- 
erty in  St.  John,  called  the  Masonic  Hall,  under  a  lease  from  tne 
corporation  of  Trinity  Church,  and  for  which  J.  Walker  paid  de- 
fendant, as  executor,  £500;  whether  the  same  does  not  now  appear 
in  writing;  and  whether  defendjuit  did  not  dispose  of  the  same,  and 
receive  the  proceeds?  The  answer  to  this  is:  "The  said  J.  Hendricks, 
"  in  his  life-time,  sold  his  interest  in  the  Masonic  Hall,  and  gave  a 
"  title  thereto  U)  the  purchaser,  John  Walker.  I  knew  nothing  about 
"  it  till  long  after  Mr.  Hendricks*  death,  and  I  had  nothing  whatever 
"  to  shew  that  he  had  not  paid  in  full  for  it,  I  therefore  did  not  men- 
"  tion  it  in  the  inventory.  Mi\  Walker  aftenvards  mentioned  the 
"  circumstance  to  me,  and  gave  his  promissoiy  note  for  the  amount 
"  of  the  purchase  money,  and  it  and  the  proceeds  thereof  are  dul^  and 
"  fully  credited  to  the  estate  in  my  accomit  fileil  as  aforesaid."  The 
fii-st  part  of  this  interrogatory  may  perhaps  be  substantially  answered, 
though  it  would  have  been  much  more  connect  to  traverse  the  fact  of 
Hendricks'  having  an  interest  in  the  propei-ty  at  the  time  of  hia 
death,  and  to  state  the  fact  of  his  having  conveyed  to  Walker.  It 
is  at  most  an  indirect  denial  of  the  charge  in  the  bill,  and  therefore 
objectionaljle  as  a  negative  pregnant.  The  same  may  be  said  of  the 
answer  t(;  the  inquiry  whether  the  defendant  did  not  dispose  of  the 
property.  With  respect  to  the  remainder  of  the  interi'ogatory — 
"Whether  the  same  does  not  nov:  appear  in  writing,  and  whether 
"  defendant  did  not  receive  £500  from  Walker,"  it  is  not  very  clear 
what  the  "  writing  "  refers  to — whether  it  is  the  ownership  by  Hen- 
dricks, or  the  payment  of  the  £500  by  Walker  to  defendant.  The 
interro<'atoiy  refera  to  the  present  time,  "noii\'  the  answer  to  the 
past,  when  the  defendant  prepared  and  filed  the  inventory.  As  ta 
the  leceipt  of  the  purchase  money,  the  defendant  admits  indirectlj'' 
that  he  received  it,  but  he  does  not  state  whether  the  amount  wa» 
£500,  or  what  sum.  A  pai-t  of  the  answer,  and  perhaps  the  whole 
of  it,  is  insufficient,  though  I  do  not  think  the  defendant  intended 
to  evade  the  question. 

21st  Exception.    A  part  of  the  55th  interrogatory  inquires  whether 
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the  inventoiy  filed  in  1843,  contains  any  goods,  &c.,  but  such  as  had 
come  to  defendant's  knowledge  in  1837;  and  if  so,  requires  him  to 
state  the  particulars.  It  is  admitted  that  this  is  not  answered;  but 
it  was  contended  that  it  was  immaterial,  and  th^efore  defendant 
was  not  bound  to  answer  it.  I  cannot  say  that  the  inquiiy  was  im- 
material. It  is  ver}'  difficult  for  the  Court  to  draw  a  line  as  to  what 
is  material  and  what  is  not.  Unless  it  appears  verj'^  clearly  that  a 
Question  is  immaterial,  I  ought  to  presume  that  the  counsel  \rho 
drew  the  bill  would  not  allege  facts  unless  he  considered  them  mate- 
rial to  the  plaintiffs  case,  and  though  the  materiality  of  them  might 
not  be  veiy  apparent  at  a  certain  ^tage  of  the  case,  they  might  after- 
wards appear  to  be  very  impoi-tant,  and  necessary  to  be  incjuired  into. 
In  Story's  Eq.  PL,  §  853,  note,  it  is  said,  quoting  the  evidence  of  Mr. 
Bell  before  tne  Chancery  Commissions: — "The  general  rule,  I  con- 
"  ceive  to  be  that  he  is  bound  to  answer  eveiy  question  that  is  asked 
"  him,  without  reference  to  whether  it  is  or  is  not  material."  I  think 
the  defendant  should  have  answered  this  interrogatory. 

22nd  Exception.  Another  part  of  the  55th  interrogatoiy  asks 
whether  the  defendant  does  not  charge,  in  his  accounts  filed  ia  the 
Probate  Court,  various  named  sums  of  money  as  paid  to  William 
Barr,  and  from  to  persons  at  certain  dates,  amounting  in  the 
whole  to  £45.  The  answer  is  that  his  account  filed  in  this  Probate 
Court,  a  copy  of  which  is  annexed,  shews  the  sums  which  are  chargd 
inst  the  estate  as  paid  to  BaiT  and  the  other  persons  named,  and 
10  services  for  which  they  were  paid.  It  is  quite  clear  that  this  is 
no  answer  to  the  inquiry. 

23rd  Exception.  It  is  admitted  that  this  exception  (to  a  paH  of 
the  5Cth  interrogatoiy)  is  good. 

24th  Exception.  A  part  of  the  56th  inten-ogatory  inquires  whether 
a  number  of  houses  and  lots,  particularly  described,  were  not  pro- 
ducing, or  capable  of  producing,  an  annual  i-ent  of  £1,200  or  £1,300? 
The  answer  is,  that  the  different  rents  received  by  the  defendant 
from  the  property  appear  in  the  schedule  P,  annexed  to  his  answer. 
It  was  admitted  that  this  answer  was  insufficient;  but  it  was  said 
that  the  first  pait  of  the  interrogatory  was  insensible  and  could  not 
be  answered.  If  the  words  *'or  fioiv  other  wine"  are  stinick  out  of  the 
interrogatory,  the  meaning  of  it  is  plain  enough;  and  even  as  it 
stands,  the  defendant  seems  to  have  understood  it  sufficiently. 

25th  to  28th  Exceptions.  The  remaining  part  of  the  oGth  inter- 
rogatory, and  also  the  58th  interrogatoiy,  were  admitted,  by  the 
defendant's  counsel,  to  be  insufficientlv  answered.  These  are  covered 
by  the  25th,  2Gth,  27th  and  28th  exceptions. 
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29th  Exception.  The  Gist  inteiTogatory  inquires,  whether  the 
defendant  has  not  disposed  of  the  ^-eater  jmrt  of  the  house,  lands, 
&c.,  left  by  Hendricks,  or  how  othenvise  ? — to  which  he  answers, 
"  I  have  disposell  of  various  poi-tions  of  said  real  estate,  and  a  large 
'  portion  tliereof  still  belongs  to  said  estate."  It  was  contended  that 
this  answer  was  sufficient;  that  as  the  interrogatory  wa^  general,  the 
defendiint  had  a  right  to  answer  it  in  the  same  way — citing,  for  this, 
Crowles  V.  Carter  (4  Ired  Eq.,  405),  from  the  note  to  the  Amer.  ed. 
of  Daniell's  Pr.,  740.  See  also  Story's  Eq.  PI.,  §  855,  note  2.  Though 
this  interrogatory  is  general,  the  answer  does  not  meet  it.  Defend- 
ant is  asked  if  he  has  not  sold  the  yreaier  pait  of  the  land,  and  he 
does  not  say  whether  he  has  or  not. 

30th  Exception.  In  another  pai-t  of  the  61st  interrogatory,  the 
defendant  is  asked  whether  he  did  not  receive  the  consideration 
money  for  the  land  sold,  or  secure  it,  and  whether,  on  such  sales,  he 
did  not  generally  receive  pait  payment,  and  take  bonds  or  mortgages, 
or  both,  for  securing  the  balance  with  interest.  His  answer  neither 
admits  nor  denies  d'trfctly,  that  he  received  the  consideration  money, 
and  he  makes  no  answer  alx)ut  taking  bonds  or  the  pajiuent  of  in- 
terest on  the  balances.     The  answer  is  therefore  insufficient. . 

31st  Exception.  The  answer  to  that  pai-t  of  the  Gist  interrogatory 
which  inquires,  whether  the  defendant  did  not  generally  receive  the 
Imlances  of  the  purchase  money  with  compound  interest,  is  that  the 
interest  was  calculated  according  to  the  rule  of  the  Supreme  Court. 
For  the  reasons  stated  in  considering  the  12th  Exception,  I  think 
this  answer  is  insufficient. 

32nd  Exception.  The  62nd  inteirogatorv  asks,  whether  the  de- 
fendant did  not  mifike  a  deed  to  Thomas  Raymond  of  certain  land 
described,  of  the  date  and  for  the  consideration  mentioned  in  the 
bill,  and  vrhether  such  deed  is  not  registered  as  alleged?  The  de- 
fendant says  in  his  answer:  "I  did  make  a  deed  to  Thomas  Raymond. 
"  I  do  not  recollect,  and  cannot,  of  my  own  knowledge,  say  what 
"  was  the  date  or  the  consideration  expressed  in  it,  but  I  tnink  it 
"  veiy  probable,  and  I  do  not  deny,  that  it  was  of  the  date,  and  for 
"the  consideration,  and  for  the  premises  in  the  02nd  paragraph  ot 
"  the  bill  mentioned.  I  do  not,  of  my  own  knowledge,  know  that 
"  the  said  deed  is  registered  as  described  in  said  paragraph,  but  I  do 
"  not  deny  that  it  is  so  registered."  I  think  there  may  be  a  distinc- 
tion between  the  mode  in  which  the  defendant  would  be  required  to 
answer  that  part  of  the  interrogatoiy  as  to  the  giving  of  the  deed, 
the  consideration,  &:c.,  and  the  pai-t  which  relates  to  the  registry. 
The  first  is  a  matter  within  his  o\vn  knowledge — a  transaction  of  his 
OAvn  in  his  character  of  trustee — and  one  upon  which  he  ought  to  be 
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able  to  give  full  infonnation  to  the  c.  q.  t.,  and,  as  said  by  Mr.  Story, 
(Eq.  Jur.,  §  1275),  "if  he  has  not  all  the  proper  infommtion,  to  seek 
for  it,  and  if  ^>ra(*^/ra/>/<',  to  obtain  it."  The  other — the  registry  of 
the  deed — is  not  his  act,  and  he  has  not  necessarily  anv  knowledge 
of  it  In  Taylor  v.  Randell  (Cr.  k  Ph.  104)  where  a  billwas  filed  for 
the  discovery  of  the  working  of  mines,  in  wliich  the  plaintiif  was 
interested,  and  for  an  account  of  the  moneys  due  to  the  plaintiff  in 
respect  of  such  working,  the  defendants,  in  their  answer,  after  .>?tating 
what  they  knew  personally  of  the  matters  inquired  about,  and  set- 
ting forth  a  list  of  documents  in  their  possession,  stated  that  there 
were  other  documents  in  possession  of  the  agents  of  the  Association, 
containing  all  the  information  that  could  be  obtained  about  the  mat- 
ters in  question,  but  that  defendants  liad  no  power  to  use  thu^e  doc- 
uments except  when  sitting  at  the  board  of  directors,  or  by  an  order 
of  the  board,  and  thev  believed  the  alrectoi-s  declined  to  allow  them 
to  be  used,  or  to  afford  them  any  information  that  would  assist  the 
plaintiff.  It  was  held,  that  this  answer  was  insufficient,  because  it 
did  not  shew  that  the  defendants  had  applied  to  the  directors  for 
leave  to  give  the  infonnation,  and  that  they  had  refused.  Tlie  Lord 
Chancellor,  in  giving  judgment,  said:  "If  the  plaintiff  is  entitled  to 
"  an  answer  to  the  question  he  asks,  the  defendant  is  bound  to  ansAver 
"  it  satisfactorily,  or,  at  least,  to  shew  the  Court  that  he  has  done  so, 
"  as  far  as  his  means  of  infonnation  will  pennit."  And  again,  he 
says :"  If  it  is  in  your  power  to  give  the  discovery,  you  must  give 
"it;  if  not,  you  must  shew  that  you  have  done  your  best  to  pn.eure 
"the  means  of  giving  it."  In  1  DanielFs  Pr.  (4th  ed.)  GGD,  it  is  said, 
that  where  defendants  have  in  their  power  the  means  of  acquiring 
the  infonnation  necessary  to  give  the  discovery  called  for,  tliey  are 
bound  to  make  use  of  such  means,  whatever  pains  or  trou])le  it  may 
cost  ihem.  In  Christian  v,  Taylor  (11  Sim.  405),  the  V.  Chancellor 
says:  "I  have  always  tmderstood  the  rule  to  Ix?  that  a  defen(]ant, 
with  regard  to  trav^actions  that  are  not  his  oxn^,  is  not  bound  to 
find  out  information  for  the  purpose  of  communicating  it  to  tlie 
"plaintiff."     The  following  cases  may  also  be  refeired  to  on  this 

f;>int,  viz: — Stuart  r.  Lord  Bute  (12  Sim.  4G0);  Earl  of  Glengall  v. 
raser  (2  Hare,  99);  Attorney  General  %\  Rees  (12  Beav.  50).  I  ad- 
mit that  these  cases  are  somewhat  distinguishable  from  the  present, 
because  in  the  first,  the  defendant  was  required  to  obtain  inf(jrma- 
tion  from  the  books  of  a  firm,  of  which  he  was  a  member;  in  tlie 
second,  he  was  required  to  state  what  entries  w^ere  made  by  his  soli- 
dtors  relating  to  tne  transaction,  though  they  had  ceased  for  se\'eral 
years  to  be  his  solicitors;  and  in  the  last  case,  the  information  sought 
for,  ^the  working  of  a  mine),  was  in  the  reach  of  the  defendant,  by 
inquiry  of  the  workmen  under  his  control.    Here,  it  may  be  said. 
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that  if  the  defendant  has  not  the  information  asked  for,  he  can  only 
obtain  it  by  applying  to  the  purchaser  of  the  property,  who  is  not  in 
any  way  under  hLs  control,  and  for  whose  acts  he  is  not  answerable, 
and  that  such  information  is  equally  accessible  to  the  plaintiff;  but 
the  distinction,  I  think,  is,  that  the  conveyance  to  Raymond  was  a 
transaction  of  the  defendant  s  own,  as  trustee,  that  he  ought  to  have 
known  and  been  able  to  tell  the  plaintiff  distinctly  what  property  he 
conveyed — the  considemtion  money  and  the  time  of  the  sale.  It 
was  contended  by  the  defendant's  coimsel,  that  the  plaintiff  could 
prove  the  conveyance  by  a  copy  from  the  record,  and  therefore  the 
defendant  was  not  bound  to  discover  more  fully.  The  answer  to 
that  argument  is,  "that  the  plaintiff  is  entitled  to  an  answer  from 
"  the  defendant,  not  only  in  respect  of  facts  which  he  cannot  other- 
"  wise  prove,  but  also  as  to  facts,  the  admission  of  which  will  relieve 
him  from  the  necessity  of  adducing  proof  from  other  sources."  Earl 
of  Glengall  r.  Fraser  (2  Hare,  105).  I  think,  therefore,  that  so  far  as 
relates  to  the  fii'st  part  of  the  inc^uiiy,  the  defendant  was  bound  to 
obtain  the  information,  or  at  least  to  show  that  he  had  done  his  best 
to  procure  it.  With  respect  to  the  registr}^  of  the  deed,  I  do  not 
think  it  was  the  defendant's  duty  to  obtain  the  information.  It  is 
no  part  of  a  vendor  s  duty  to  see  that  a  purchaser  registers  his  deed. 
I  do  not  undei-stand  the  form  (E)  of  an  answer  given  by  the  Act  17 
Vict.,  c.  18,  as  amounting  to  a  legislative  declaration  that  a  defend- 
ant is  bound  to  answer  the  interrogatories  positively  in  the  words 
there  given.  The  8tli  section  of  the  Act  says,  that  the  answer  shall 
he  similar  to  the  form  (E)  with  such  variations  as  in  each  case  may 
be  necessaiy.  The  words  in  the  fonii  (or  (^s  the  cafie  m<iy  he)  appear 
to  me  to  show  that  the  form  was  only  intended  as  an  example,  to 
be  followed  where  the  defendant  admitted  the  allegation,  leaving  it 
open  to  him  to  vary  the  statement  according  to  circumstances.  Take 
the  form  given  of  an  answer  in  a  foreclosure  suit,  where  the  inter- 
rogatoiy  is,  whether  a  mortgage  was  not  given  as  alleged  in  the  bill, 
and  duly  registered.  Unless  the  defendant  had  actually  searched 
the  I'ecords  and  seen  the  moitgage  there  recorded,  he  could  not  posi- 
tively admit  the  i*egistiy.  What  obligation  is  there  upon  him  to 
make  such  search  ?  Surely  it  would  be  sufficient,  if  he  had  no  per- 
sonal knowledge  of  the  matter,  to  state  his  belief.  In  the  Elarl  of 
Glengall  v,  Fi*aser  (supvd)  the  V.  Chancellor  says:  "  I  guard  myself 
"  against  bein^  undei*stood  to  express  any  opinion  that  a  defendant 
"  is  bound,  in  all  cases,  to  seek  information  which  is  equally  accessible 
"  to  both  parties,  and  which  Ls  not  either  in  his  own  possession  or 
"  knowleilge,  or  that  of  his  agents,  or  of  persons  within  his  control, 
"  or  for  whose  acts,  with  reference  to  the  matter  in  question,  he  is 
**  answerable.    Take,  for  example,  the  case  put  in  argument: — I  do 
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"  not  think  that  the  plaintiff,  calling  on  the  defendant  to  state  whether 
a  person  did  or  did  not  die  on  a  certain  day,  as  a  general  rule,  has 
any  right,  in  order  to  procure  the  information,  to  require  him  to 
examine  the  parish  register." 
Another  question  arising  on  this  exception  is,  whether  the  words 
" /  do  not  deny"  are  a  sufficient  admission  of  the  registry.     That 
these  words  were  not  intended  as  an  express  admission  of  the  fact, 
is  evident  from  the  preceding  words  of  the  answer,  "/  do  not,  of  my 
own  knowledge,  knotv"  &c.     The  defendant  then,  by  this  answer, 
must  either  have  intended  to  expre&s  his  belief  that  the  statement 
in  the  bill  of  the  registry  of  this  deed,  was  true,  or  to  evade  answer- 
ing the  question.     Now  the  inile  is,  that  as  to  facts  which  have  not 
happened  within  defendant's  own  knowledge,  he  must  answer  as  to 
his  information  and  belief,  and  not  to  his  infonnation  merely,  vithout 
staling  any  belief]  either  one  way  or  the  other.     Story  Eq.  PI.  §  854; 
1  Dan.  Prac.  (4  ed.)  C68.     In  a  treatise  on  Equity  Pleading,  by  Mr. 
Dreury,  a  Chancery  Barrister  of  experience,  it  is  said:  "  Wlien  an 
"  answer  denies  or  ignoi'es  any  matter  inquired  after,  it  must  be  as 
to  the  defendant's  knowledge,  infoi^mation  or  belief;  for  a  man  may 
believe  a  statement,  though  he  neither  knows  nor  has  been  informed 
that  it  is  true,  and  he  may  have  been  informed  that  it  is  true,  and 
"  not  believe  it.     Therefore  it  will  not  do  in  an  answer  for  a  def end- 
"ant  to  say,  simply,  *I  cannot  set  forth,'  for  that  may  mean,  'I  will 
"not  set  forth;'  out  he  must  say,  *I  deny  (or  I  cannot  set  forth)  as 
"  to  my  knowledge,  infornudimi  or  belief  "     As  the  object  of  the  in- 
terrogatories is  to  get  upon  the  record  an  admission  of  the  facts 
chained  by  the  plaintiff,  it  is  impoitant  for  him  to  see  that  the  ad- 
mission is  such  as  can  be  read  as  evidence  of  the  fact,  and  dispense 
with  the  necessity  of  other  proof.     A  statement  by  the  defendant 
that  "Ae  believes''  or  that  he  has  been  "infoinyied  and  believs'  that 
such  a  fact  is  true,  will  be  sufficient,  unless  such  statement  is  coupled 
with  something  to  prevent  its  being  considered  as  an  admission — the 
rule  in  Equity  being,  that  what  the  defendant  believes  the  ( -ourt 
will  believe.     1  Daniell's  Pr.  (3rd  ed.,874;  4th  ed.,  780).     I  have  no 
idea  that  the  defendant,  in  answering  as  he  did,  intended  to  evade 
the  question,  but  having  departed  from  the  long-established  practice, 
and  made  use  of  somewhat  ambiguous  language,  I  must  nold  his 
aaswer  insufficient.     An  objection  was  taken  by  the  defendant's 
counsel,  that  he  was  not  obliged  to  answer  as  to  his  belief  unless  he 
vas  so  i-equired  by  the  interrogatory.     I  had  some  doubt  on  this 
point  during  the  arffument,  but  on  further  consideration,  I  think  the 
mierrogatory  is  sufficient.     Before  the  Imperial  Act,  15  and  1(3  Vict., 
c.  B6,  fcom  which  our  Act,  17  Vict.,  c.  18,  was  principally  copied,  the 
inteTTogatories  expressly  required  the  defendant  to  declare  the  truth 
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of  tlie  }se\'eral  matters  inquired  after,  according  to  the  best  of  his 
knowlodire,  renienibmnce  and  belief.     In  the  3rcT  edition  of  Daniells 


•e»^> 


Pr.,  .^vStS,  it  is  said:  "The  defendant,  if  so  called  xipon,  must  answer 
as  to  bis  hn<nded(je,  reinemhran^e,  InfornuitUm  utuI  belief;''  but  in 
the  4th  edition  of  Daniell's  Pr.,  GG8,  published  in  18G5,  the  words 
"i/\s(>  c<dh:d  upon"  are  omitted,  and  it  is  stated  without  any  qualifi- 
cation that  the  defendant  must  answer  as  to  his  knowledge,  remem- 
biunc'j,  information,  or  belief.  By  reference  to  the  form  of  inter- 
rogatories established  under  the  Act,  15  and  16  Vict.,  they  will  be 
foun<l  to  contain  only  the  pai'ticular  questions  to  be  answered,  with- 
out any  direction  as  to  the  manner  in  which  they  are  be  answered. 
See  Danicirs  Pr.,  3rd  ed.,  2G3;  Morgan's  Orders,  595.  The  reason  for 
this  o.jii.ssion  in  the  recent  forms,  I  take  to  l:)e,  that  as  it  was  the  es- 
taUislied  law  and  practice  of  the  Court  of  Chancery  that  a  defend- 
ant sliould  answer  in  that  mode,  any  particular  direction  in  the 
intcri'oL;atoiy  was  unnecessary  and  superfluous. 

3.Srd  Exception.  For  the  reasons  given  on  the  32nd  exception,  I 
think  til'-  answer  to  the  G3rd  interrogatory  about  the  conveyance  to 
Andre^^'  Moore,  Ls  insulHcient.  It  is  not  enough  for  the  defendant  to 
state  that  he  does  not  know  what  consideration  is  stated  in  the 

deed. 

34th  Exception.  The  GGth  inteiTogatory  inquires,  whether  a  great 
part  of  tlie  purchase-money  of  property  sold  to  one  Coiglcy — ^viz., 
about  C-iOO,  or  some  other  sum — was  received  by  the  defendant  ? 
The  answer  states  that  two  payments — one  of  £80,  and  the  other  of 
£20 — were  mode  to  the  defendant,  and  that  several  other  pajmients 
wei'e  afterwards  made  on  the  mortgage,  but  he  does  not  state  whether 
he  did,  or  did  not,  receive  £400,  or  what  sum  he  did  receive.  This 
is  clearly  insufficient.  He  neitheir  admits,  nor  denies,  nor  ignores  the 
fact  alU*(]:ed  and  interro<rated  to. 

35th  Exception.  The  defendant  is  asked  in  the  C8th  interroga- 
tory wliether  he  did  not  make  a  deed  to  one  Benjamin  Peel,  of  certain 
premises,  and  of  the  date  and  for  the  consideration  (£500)  mentioned, 
and  whether  such  deed  Ls  not  ixigistered  ?  To  which  ho  answers, 
"  In  the  year  1840  I  sold  the  lands,  &c.,  in  the  G8th  paragraph  of  the 
•'  bill  mentioned,  to  Benjamin  Peel.  I  do  not  recollect  the  month  in 
"  which  the  sale  was  made,  or  what  sum  was  mentioned  in  the  deed 
''  as  the  consideration.  I,  at  the  same  time,  sold  him  the  land  in  the 
"  G9th  paragraph  mentioned.  I  do  not  now  recollect  whether  all 
**  such  lands  were  included  in  one  deed,  or  whether  two  deeds  were 
"  given.  If  two  deeds  were  given,  the  consideration  mentioned  in 
'one  was,  I  believe,  £500,  and  in  the  other,  £175."  He  answen 
about  the  registry  as  in  the  62nd  paragraph.    For  the  reasons  already 
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stated  in  considering  the  32nd  exception  to  the  answer,  I  think  this 
is  insufficient. 

36th  Exception.  The  69th  interrogatory  also  inquires  about  a 
cleed  to  Benjamin  Peel,  and  the  answer  to  which  is  contained  in  the 
last  preceding  answer,  and  for  the  reasons  already  stated,  is  insuffi- 
cient. 

37th  Exception.  The  85th  interrogatory  asks  (in  the  same  terms 
as  the  69th),  about  a  deed  riven  by  defendant  to  Johnson  Wilkins. 
The  answer  is — "I  did  make  a  deed  to  Johnson  Wilkins  of,  as  I 
**  believe,  the  date  and  of  the  premises  mentioned  in  the  85th  para- 
*•  g^t^ph  of  the  bill,  but  not  for  the  consideration  therein  mentioned. 
The  sum  for  which  I  sold  the  said  premises  was  £200 — that  sum 
was  the  consideration  for  said  deed,  and  that  sum,  and  not  £400,, 
was,  as  I  believe,  the  consideration  mentioned  therein.  If  £400  is 
*^  mentioned  therein  as  the  consideration,  it  is  an  error.  I  do  not 
"doubt  that  said  deed  is  recorded  as  in  said  85th  paragiuph  men- 
"  tjoned.  If,  by  said  deed,  I  have  acknowledged  the  receipt  of  £400, 
"  such  acknowledgement  was  erroneously  and  mistakingly  made,  and 
**  £200  is  the  only  sum  which  should  have  been  therein  inserted  and 
•*  acknowledged  to  be  received."  The  bill  alleges  the  consideration 
'stated  in  the  deed  to  be  £400,  ard  the  interrogatory  inquires,  whether 
the  defendant  did  not  give  a  deed  stating  such  consideration.  As 
the  giving  this  deed  was  the  defendant's  own  act,  he  was  bound,  as 
I  have  already  stated,  to  use  all  the  means  in  his  power  U>  obtain  the 
kifonnation  and  answer  distinctly  and  positively.  Though  defendant 
yms  not  asked  for  what  sum  he  sold  the  property,  I  thmk  it  would 
have  been  open  to  him,  after  answering  distinctly  as  to  the  sum  men- 
tioined  in  the  deed,  to  have  gone  on  and  explained  (as  he  has  done) 
that  such  sum  was  not  the  real  consideration,  (that  question  does  not 
arise  now,  however) ;  but  his  answer  neither  admits  nor  denies  that' 
JE400  is  the  consideration  stated,  and  he  does  not  show  that  he  has 
endeavored  to  obtain  the  necessary  information  to  answer.  The 
answer  as  to  the  r^stry  differs  somewhat  from  the  answer  to  the 
4Snd  interrogatory,  but  it  is  more  ambiguous,  and,  for  the  reason 
|iven  in  considering  the  objection  to  that  answer,  I  must  hold  this 
i    msnfficient. 

I  88th  Exception.    The  89th  interrogatory  asks  whether  defendant 

I  iBd  not,  on  the  6th  April,  1839,  convey  by  deed  to  J.  Wannamaker, 

I  Imd  in  the  Paridi  of  Norton,  called  lot  No.  2,  and  parts  of  lots  No.  3 

I  md  No.  I,  in  the  Knox  grant,  for  the  consideration  of  £625.    The 

■  ttttiwer  is,  ihsi  on  or  about  the  26th  April,  1839,  defendant  made  a 

^  ^teed  to  Wannamaker  of  400  acres  of  land  in  Norton,  part  of  tiie 
K   Knox  grant,  for  ^£625,  but  he  does  not  recollect  and-  cannot  state  the 
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numbers  of  the  lots  sold  and  mentioned  in  the  deed,  hut  does  not 
(iaaht  that  the  deed  so  given  hy  him  is  the  deed  mentioned  in  the 
<SOth  paragraph  of  the  hill,  and  the  land  therein  mentioned.  For 
tlie  reasons  already  stated,  this  answer  is  insufficient.  The  statement 
that  he  made  a  deed  on  or  al)()ut  the  SOth  April,  is  neither  an  admis- 
sion nor  denial  of  a  deed  alleg^l  to  have  hcen  made  on  the  Gth  April, 
and  the  expression,  *'/  do  uiot  <Uwhi"  cannot  be  considered  as  equiva- 
lent to  a  statement  of  the  party's  })eHef  of  a  fact  charged. 

80th  Exception.  It  is  admitted  that  this  exception  is  good,  though 
it  is  alleged  that  there  has  ]:>eun  a  mistake  in  copying  the  answer, 
whereby  defendant  is  made  to  speak  of  a  sale  made  to  I.  &  H.  Kin- 
near,  instead  of  a  sale  hy  them,  as  stated  in  the  bill.  The  material 
part  of  the  int<^rrogaU)iy,  viz.,  the  net  amount  of  the  sale,  is  admitted 
l)y  the  answer  to  be  the  amount  stated  in  the  bill. 

40th  Exception.  It  is  admitted  that  this  exception  is  good.  De- 
fendant is  asked  the  terms  and  conditions  of  a  sale,  and  he  says  he 
has  not  examined  hist  accounts,  &C.,  and  therefore  cannot  say  >vith 
certainty  what  they  were,  but  doe^  ^not  doubt  they  were  as  mentioned. 

41st  Exception.  No  sufficient  answer  Ls  given  to  that  part  of  the 
11  Gth  interrogatory,  which  inquires  whether  it  does  not  appear  by  a 
certain  voucher,  tiled  by  defendant  with  his  accounts  in  the  Probata 
(.'ourt,  that  a  lanje  part  of  the  sales  made  by  I.  &  H.  Kinnear  was 
immediately  received  in  cash,  and  the  remainder  en  certain  stated 
credits  i  The  defendant  after  stating,  as  a}x)ve,  that  he  cannot  say 
with  certainty  what  the  t^'inis  of  sale  were,  says,  that  EpoHion  of 
the  sales  was  imm(»(liately  receivable  in  cash,  and  the  remainder,  he 
has  vo  doahi,  was  by  the  terms  of  sale  payable  at  the  time  mentioned 
in  the  bill.  I  think,  in  the  Jii"st  place,  that  the  defendant  should 
have  examined  the  voucher,  and  stated  what  the  tenns  of  sale  were  ; 
but  even  if  he  was  not  Iwund  to  do  that,  he  should  have  stated  what 
pai't  of  tlie  sales  was  payal)le  in  cash.  The  statement  "a  2^i"tion" 
is  too  vague,  it  may  be  either  a  large  or  a  87'iudl  part. 

42nd  Exception.  I  also  think  the  latter  pai-t  of  the  llGth  inter- 
rogatory is  not  answered.  The  question  is,  whether  it  does  not 
appear  by  the  aforesaid  sales,  i  e.,  (as  I  understand  it)  by  the  voucher 
referred  to  in  the  previous  pait  of  the  pamgraph  shewing  the  terms 
and  cc)nditions  of.  the  sale,  that  the  whole  of  the  purchase,  money 
wouhl  be  due  September  80,  18vi8,  and  bear  interest  from  that  time, 
or  some  other  time.  The  answer  is,  "  I  deny  that  the  proceeds  of 
"  such  sales  were  entitled  to  bear  interest,  or  that  the  estate  is  entitled 
"t<j  int<jrest ,  thei'9<^)n  .from  September  30,  1838,  or  from  anv  other 

late,  as.thcj.se  prpceeds  as  they  were  received  were  required  for,  and 
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"  applied  towards  the  payment  of  the  debts  due  by  the  estate."  This 
answer  is  a  clear  evasion  of  the  question,  though  perhaps  not  so  in- 
tended. The  bill  alleges  that  purchases  to  a  certain  sum  were  to  be 
paid  in  cash,  other  sums  in  three,  six  and  nine  months  respectively, 
and  that  the  whole  would  be  due  on  the  30th  September,  1838,  and 
bear  interest  from  that  date.  The  interrogator}'  founded  thereon, 
asks  defendent  if  it  does  not  so  appear  by  the  conditions  of  sale  filed 
with  his  account.  If  he  intended  to  deny  the  fact,  he  should  have 
done  so  in  direct  terms,  positively  and  ceiiainly,  and  should  have 
set  out  what  the  terms  of  sale  were,  in  order  that  the  Court  might 
see  whether  interest  was  due  after  the  30th  September.  Harris  v. 
Harris,  (3  Hare  450). 

43rd  Exception.     For  the  same  reason,  the  answer  to  the  117th 
interrogatory  is  insufficient. 

44th  Exception.  The  defendant  should  have  answered  the  118th 
interrogatory,  as  to  the  terms  of  the  sale  to  Jarvis.  I  do  not  read 
the  interrogatory  as  inquiring  whether,  by  the  tenns  of  sale,  interest 
wQzdd  not  be  payable  on  the  balance  after  April  2Gth,  1838,  but 
whether  it  would  not  accrue  by  law  from  the  balance  being  payable 
at  that  time.  The  statement  in  the  bill  on  which  the  inteiTOgatory 
is  founded  is,  that  the  terms  of  sale  were,  "£1,000  immediately  pay- 
able in  cash,  the  remainder  in  six  months  from  thence,  and  accord- 
ingly the  balance  of  the  purchase  money  was  received,  or  entitled 
**  to  be  received,  and  on  interest  on  the  2Gth  April,  1838."  By  the 
Act  12  Vict,  C..39,  §  27,  (2  Rev.  Stat.  358),  interest  may  be  allowed 
on  all  debts  or  sums  certain  payable  at  a  ceitain  time,  by  virtue  of 
some  written  instrument.  An  interrogatory  whether  interest  would 
not  accrue  on  the  balance  from  the  time  it  was  due,  would  be  a  mat- 
ter of  law  which  the  defendant  need  not  answer,  (1  Daniell  Pr.  GGG) ; 
and  his  denial  of  the  liability  for  interest,  cannot  affijct  the  case.  It 
is  not  like  the  case  of  an  inquiry  about  a  fact,  which  the  defendant 
might  protect  himself  from  answering,  but  which,  if  he  professes  to 
answer,  he  must  do  so  fully.  The  first  part  of  the  interrogatoiy,  as 
to  the  terms  of  sale,  is  not  answered,  and  therefore  the  exception 
must  be  allowed. 

45th  Exception.     The  latter  part  of  the  118th  interrogatory  asks 
whether  the  interest  on  three  sums  stated,  viz.,  two  sales  to  I.  &;  H. 
Kinnear  and  the  sale  to  Jarvis,  from  the  time  they  were  received,  or 
receivable,  till  March,  1844,  W9uld  not  amount  to  £2,000.  .  The  de- 
fendant's counsel  contends  that  this  is  matter  of  law,  which  he  is  not 
bouiid  to  ans'vy^er.     The  question,  however,  is  not  Vhetlier  certain 
Bums  will  carry  interest,  but  whether  the  interest  on  these  sums  be- 
tween two  periods,  would  not  aigaount  to  J£|2,0p0.     It  is  a  question  of 
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fact,  and  a  matter  of  calculation,  the  answer  to  which  may  not  be 
very  material.  I  have  had  some  doubts  about  it,  but  upon  the  whole, 
I  think  the  defendant  was  bound  to  answer  it,  and  not  to  state  his 
conclusion  that  the  estate  was  not  entitled  to  interest,  which  is  cer- 
tainly a  question  of  law.  He  cannot,  by  denying  the  plaintifTs  title^ 
ref iLse  a  aiscovery.  Great  Luxenburg  Bailway  Company  v,  Magnay 
(23  Beav.  646). 

46th  Exception.  The  substance  of  the  119th  interrogatory  is, 
whether  it  does  not  appear  by  the  defendant's  accounts  between 
March,  1837,  and  March,  1844,  that  he  had  in  hand,  over  and  above 
his  expenditure,  large  sums  of  money,  amounting  to  upwards  of 
£3,000  annually,  while  at  the  same  time  he  was  paying  interest  on 
debts  due  by  the  estate,  and  raising  money  at  heavy  discount?  The 
answer  is,  that  a  correct  and  lyi^oper  examination  of  the  accounts  will 
not  show  that  the  defendant  was  in  any  way  receiving  large  sums  of 
money  over  and  above  his  expenditure;  or  that  he  retained  any  bal- 
ances of  money  that  he  ought  to  have  applied  towards  paying  the 
debts  of  the  estate;  or  for  interest  on  which  he  ought  to  nave  cred- 
ited the  estate;  but  on  the  contrary,  said  accounts  and  vouchers  show 
that  all  moneys  received  by  him  were  from  time  to  time,  as  received, 
correctly  applied  towards  the  payment  of  the  estate  debts,  and  in  pay- 
ment to  the  several  cestui  qiie  trust.  It  did  frequently  happen  that 
moneys  had  to  accumulate  to  meet  large  demands  coming  due,  but 
except  on  these  occasions,  all  moneys  were  paid  out  almost  as  fast  as 
received.  The  expression,  "a  correct  and  proper  examination,"  &c., 
is  vague  and  tmcertain.  The  question  is,  whether  the  accounts  show 
what  the  plaintiff  asks,  or  whether  they  do  not;  and  the  defendant 
should  have  admitted  or  denied  the  fact  distinctly,  and  should  have 
answered  whether  the  money  amounted  to  £3,000  per  annum,  or  not. 
It  is  a  particular  charge,  which  should  have  been  answered  particu- 
larly and  precisely,  even  though  the  general  denial  that  he  retained 
any  money  in  his  hands  which  ought  to  have  been  applied  to  the 
payment  of  the  debts,  might  amount  to  a  full  denial  of  the  charge' 
(Story's  Eq.  PI.  §  852;  Daniell's  Pr.  740.) 

47th  Exception.  The  answer  to  the  first  part  of  the  122nd  inter- 
rogatory, asking  whether  the  defendant  did  not  pay  to  Charles 
Johnston,  or  allow  him  to  receive  large  simis  of  the  trust  money,  is 
admitted  to  be  bad. 

48th  Exception.  The  answer  to  that  part  of  the  122nd  interrim- 
tory,  which  inquires  about  the  Willard  mortga^,  is  also  admittea  to 
be  insuificient,  if  the  interro^tory  is  warranted  by  the  charge  iii  the 
bill,  which  it  is  contended  it  is  not  But  I  think  ot&ex'wiJBe.  As 
already  stated,  in  considering  the  1 1th  exception,  a  defendidii  is  botihd 
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to  answet  any  interrogatory  which  is  pertinent  to  the  case,  made  by 
the  bill,  though  it  is  not  founded  on  any  specific  charge  in  the  bill. 
The  fact  alleged  in  the  bill  here  is  that  the  defendant  wrongfully 
permitted  Charles  Johnston  to  receive  portions  of  the  trust  money, 
and  I  think  it  is  quite  pertinent  to  this  charge  to  ask  whether  John- 
ston did  not  receive  the  proceeds  of  a  particular  mortgage.  In 
addition  to  this,  the  defendant  having  professed  to  answer  the  inter- 
rogatory, must  do  so  fully,  and  cannot  protect  himself  from  the 
consequences  of  an  insuflScient  answer,  by  now  objecting  that  the 
interrogatory  is  not  warranted  by  the  bill. 

49th  Exception.  Whether  the  defendant  wrongfully  exhausted 
and  wasted  the  funds  of  the  estate  was  a  question  which  perhaps 
the  defendant  need  not  have  answered;  but  having  professed  to 
answer  it,  he  must  give  a  full  answer.  It  was  not  enough  to  deny 
in  general  terms,  that  he  wasted  the  funds;  he  should  have  given 
some  answer  to  the  inquiries  about  the  payment  of  interest  and  the 
discounts.  A  general  denial  must  be  accompanied  by  an  answer  to 
special  circumstances.  See  Daniell's  Pr.  3rd  ed.  590;  4th  ed.  G71; 
Wharton  V.  Whai-ton  (1  S.  &  S.  235). 

50th  Exception.  The  latter  part  of  the  123rd  interrogatory,  in- 
quires, whether  it  does  not  appear  by  the  defendant's  accounts,  that 
he  paid  for  interest  and  discounts,  between  1837  and  1860,  between 
£11,000  and  £12,000?  His  answer  is,  that  all  his  payments  for 
interest  and  discounts  and  all  other  purposes,  and  the  respective 
amounts  thereof,  and  all  his  charges  against  the  estate,  appear  in 
his  accounts  and  the  copies  annexed,  and  that  all  the  said  accounts 
have  been  investigated,  adjudicated  upon,  and  finally  passed  and 
allowed,  and  he  submits  that  the  same  are  closed  and  disposed  of. 
If  the  defendant  was  bound  to  answer  this  interrogatory,  it  is  clear 
that  he  has  not  done  so.  But  he  submits,  in  substance,  that  he  is 
not  bound  to  answer  it,  because  the  matters  to  which  it  relates  have 
been  already  adjudicated  upon,  and  determined  in  the  Probate  Court. 
I  do  not  think  it  necessary  to  consider  the  authorities  which  were 
dted  upon  the  question  of  the  jurisdiction  of  the  Probate  Court, 
because  I  think  that  question  does  not  necessarily  arise  at  present. 
If  the  defendant  considered  the  proceedings  in  that  Court  conclusive, 
he  might  have  pleaded  the  decree  in  bar  to  tne  plaintiflTs  bill,  or  to  part 
of  it;  and  though  he  may  make  the  same  defence  by  way  of  answer; 
if  he  makes  a  defence  by  answer  instead  of  plea,  he  must  answer 
fully  as  to  the  facts,  for  a  defendant  cannot  protect  himself  from  dis- 
covery by  raising  by  answer,  a  defence  which  he  might  have  pleaded. 
Daniell's  Pr.,  3rd  ed.  588, 4tli  ed.  608.  In  Lancaster  v.  Evors  (1  Phill. 
851,  8  Jur.  188),  the  Lord  Chancellor  says:  "There  is  no  principle 
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"  more  clearly  established  in  this  Coui-t  than  this — ^that  whAi  a  party 
**  answers  he  is  bound  to  answer  fully.  If  he  has  a  defence  against 
"  the  equity  set  up  by  the  plaintiti",  and  wishes  to  avail  himself  of 
"  that  defence,  without  making  any  discovery  as  to  the  facts  that  are 
"  alleged  in  the  bill,  he  must  avail  himself  of  that  defence,  accoiiling 
*'  to  the  nature  of  the  caiiie,  either  by  demurrer  or  by  plea.  I  con- 
"  sider  that  as  a  settled  rule."  He  then  inferred  to  the  cases  in  which 
the  nile  has  been  acted  on,  and  procee<led:  *'I  consider,  therefore,  the 
"  rule  as  settled,  and  for  this  among  other  reasons,  that  if  a  party 
"  chooses  to  answer,  and  the  defence  which  he  sets  up  by  answer, 
"  should  be  decided  against  him,  it  is  of  the  utmost  impoitance,  that 
"  these  consequential  mattei's,  which  are  material  to  the  cause,  and 
"  material  for  the  pui*pose  of  the  decree,  should  receive  an  answer. 
"  That  is  one  of  the  grounds,  and  one  of  the  essential  gi-ounds,  on 
"  which  tliis  rule  has  been  lai<l  down."  See  also  Read  v.  Wootlroofe 
(20  Beav,  421);  Leigh  r.  Birch  (32  Beav.,  309—0  Jur.  N.  S.,  12(55); 
Swabey  r.  Sutton  (0  Jur.,  N.  S.,  1321).  I  think,  therefore,  that  the 
defendant  was  bound  to  answer  the  inteiTOgatory  and  that  this  ex- 
ception must  be  allowed. 

50th  Exception.  The  1 24th  interrogatory  asks  whether  defendant 
di<l  not  make  large  discounts  on  the  notes  of  purchasers  of  the  prop- 
erty of  the  estate,  at  a  loss  to  the  estate ;  and  wliether  his  accounts 
of  1837  and  '38  do  not  shew  it;  and  whether,  at  the  time  of  such 
discounts,  the  balance  of  numeys  was  not  largely  in  favor  of  the 
estate  ?  I  think  the  fii-st  part  of  this  interrogatory  Ls  substantially 
answei-ed.  The  defendant  admits  that  he  did  sell  a  large  poition  of 
the  assets  of  the  estate  on  credit,  and  that  the  greater  portion  of  the 
notes  given  by  tlie  purchasei's  were  discounted  by  the  bank ;  that  in 
some  cases  the  notes  were  renewed,  and  he  paid  the  discount ;  that 
by  selling  on  credit  he  obtained  much  higer  prices  than  if  he  had 
sold  for  cash ;  that  he  lia.s  no  doubt  the  increased  price  he  obtained 
by  selling  on  credit  far  more  than  counterbalanced  the  discounts  he 
had  to  pay,  and  he  believes  the  estate  was  saved  from  expen.su,  by 
the  system  he  a<lopted  of  selling  on  credit  and  discounting  tlie  notes. 
He  docs  not  answer  whether  his  accounts  shew  there  was  a  loss,  nor 
how  the  balance  of  moneys  was  at  the  time  of  the  discounts.  The 
answer  is,  tlierefore,  insulticient  in  part. 

51st  Exception.  The  l!?5th  inteirogatory  inquires  whether  the 
defendant  has  not  paid  nearly  £500  for  gi'ound  i-ent,  intei*est,  repairs, 
casts,  &c.,  out  of  the  moneys  of  the  estate,  upon  the  Lockhart  Hoase  ? 
The  answer  states,  tliat  the  property  was  subject  to  a  ground  rent  of 
£25  a  year,  which  he  had  to  pay  up  to  1st  ilay,  1850 ;  that  duiing 
the  time  he  held  the  property,  it  required  frequent  repaii-s,  which  he 
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had  to  pay ;  that  two  suits  were  brought  against  him  for  rent  which 
he  paid  with. costs — £28  Is.  2d.  atone  time,  and  £33  7s.  lOd.  at 
another,  that  he  charged  cei-tain  sums  for  horse  hire,  &c.,  and  that  all 
these  payments  and  charges,  appear  in  some  or  one  of  his  accounts 
tiled  and  passed  in  the  Probate  Couit.  This  is  clearly  insufficient — 
he  neither  admits  nor  denies  that  he  paid  £500,  nor  states  what  sums 
he  did  pay. 

52nd  Exception.  To  an  inquiry,  whether  he  did  not  pay  nearly 
£1,100  interest  on  the  Jeffries  debt,  the  defendant  says  that  he  paid 
the  principal  at  different  dates  mentioned,  and  that  he  paid  interest 
upon  it,  and  that  all  the  payments  made  on  account  of  it  wdll  appear 
in  his  said  accounts.     This,  also,  is  insufficient. 

oSrd  Exception.  A  part  of  the  131st  inteiTogatoiy  inquires 
whether  one  Wentworth  did  not  offer  the  defendant  ceitain  reason- 
able, or  some  other  and  what  teniis,  in  order  to  avoid  litigation,  and 
to  have  a  dispute  between  them  compromised  ?  The  answer  states 
that  Wentworth  never  offer  any  reasonable  teiins  of  compromise  or 
settlement ;  but  he  does  not  state,  as  he  should  have  done,  whether 
Wentworth  offered  any  terms,  and  if  so,  what  they  were.  It  is  ad- 
mitted that  the  next  exception,  which  relates  to  the  same  matter,  is 
good,  and  the  answer  insufficient. 

5oth  Exception.  Another  part  of  the  131st  inteiTogatory^  inquires 
whether  Wentworth  did  not  apply  at  the  house  of  Mi^.  Hendrick  s, 
to  see  her  on  the  subject  of  the  dispute  in  order  to  compromise,  and 
whether  she,  by  the  special  advice  of  the  defendant,  did  not  refuse 
to  see  Wentworth  on  the  subject  ?  The  answer  is,  "  I  do  not  know 
"  of  his  applying  at  the  house  of  Mrs.  Hendricks  at  any  time  to  see 
"  her  on  the  subject.  I  never  advised  her  to  refuse  to  see  him."  The 
first  part  of  the  interrogatoiy  is  not  answered.  Defendant  should 
have  answered  as  to  his  infonnation  and  belief.     See  exception  32. 

5Cth  Exception.     To  that  part  of  the  131st  interrogatory  whicli 
inquires  whether  the  arrest  of  Wentworth  did  not  immediately  fol- 
low angry  words  between  him  and  defendant,  in  which  the  defendant 
made  a  certain  statement  about  a  house.     The  defendant  admits 
having  held  Wentworth  to  bail  for  the  sum  stated,  and  says  he  tjiinks 
it  veiy  probable  that  he  may  have  exprassed  his  opinion  to  Went- 
worth and  that  an  angry  .discussion  may  have  followed,  though  he 
I     has  no  recollection  that  such  was  the  case,  nor  can  he  possibly  recol- 
I     lect,  at  this  distance  of  time,  any  remarks  he  may  have  made  to 
I     Wentworth.     Strictly  and  technically  this  answer  is  insufficient,  as 
K    the  defendant  neither  admits  nor  denies  that  the  arrest  immediately 
ft    followed  angry  words,  nor  states  any  belief  of  the  defendant  on  the 
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subject.     So  far  as  I'elates  to  the  convei'sation  between  the  defendant 
and  Wentworth,  I  think  the  answer  is  sufficient. 

57th  Exception.     Part  of  the  1 32nd  inten-ogatorj^  inquires,  whether 
a  certain  number  of  law  suits  did  not  arise  out  of  the  dispute  \vith 
Wentworth  ;  whether  the  defendant's  accounts  and  vouchers  filed  in 
the  Probate  Court  do  not  show  it ;  and  whether  such  dispute  was 
not  determined  in  equity  against  the  estate  ?     The  defendant  says 
that  he  cannot  remember  the  exact  numl>er  of  the  suits,  but  he  has 
no  doubt  his  account  filed  in  the  Probate  Court  will  show  the  num- 
ber.    That  after  pi-oceedings  in  equity  had  been  commenced  and 
carried  on  for  a  long  time,  all  such  suits  and  disputes  were  terminated 
and  settled,  and  mutual  releases  given  by  him  and  Wentworth,  and 
that  the  damages,  costs  and  charges  were  paid  by  defendant  out  of 
the  funds  of  the  estate.     It  is  clear  the  defendant  has  not  answered 
the  fii-st  part  of  this  interrogator}'',  and  for  reasons  before  given,  I 
think  it  was  his  duty  to  ascertain  and  state  the  number  of  suits. 
The  defendant's  counsel  contends  that  he  was  not  bound  to  state 
how  the  suits  terminated,  that  is  matter  of  reconl  which  couhl  not 
be  proved  by  the  defendant's  admission.     If  the  defendant  intended 
to  take  this  objection,  he  should  have  declined  giving  any  answer  to 
that  part  of  the  interrogatoiy,  instc'ad  of  undeiiaking  to  answer  it, 
and  doing  so  insufficiently.     He  impliedly  admits  that  the  suits  were 
determined  against  the  estate,  when  he  says  that  he  paid  the  dam- 
ages, costs  and  expenses;  but  if  he  intended  to  admit  it  he  should 
have  done  so  distinctlv  and  positivelv.     But  I  think  he  could  not 
object  to  answer  the  inteiTOgatory.     As  a  geneml  rule,  when  a  de- 
fendant answers,  he  must  answer  fully  to  all  the  charges  in  the  bill 
Tlie  only  exceptions  are:  1.  Matters  which  are  purely  scandalous, 
impertinent  or  immak'rial.     2.  Anything  which  may  subject  him  to 
a  penalty,  forfeiture  or  punishment.    3.  Anything  that  would  involve 
a  breach  of  professional  confidence.     4.  Matters  respecting  hLs  own 
title.     In  these  cases,  the  defendant  may,  by  answer,  insist  tlxat  he 
is  not  bound  to  make  the  discover}-.     (Stor3'''s  Eq.  PL,  §  846 ;  Daniell's 
Pr.,  3rd  ed.,  583).     The  rule  of  evidence  in  the  Couiis  of  Common 
Law,  that  a  witness  cannot  speak  as  to  the  contents  of  a  writingi 
does  not  apply  to  answers  in  equity;  for  it  is  the  constant  practice 
to  interrogate  defi'ndants  as  to  the  contents  of  deeds — the  very  form 
of  inteiTOgatory  given  in  the  Act  17  Vict.,  c  LS,  shows  this — and  by 
reference  to  the  precedents  in  Vanheythusen*s  Equity  Draftsman, 
Vol.  1,  pages  110,  510,  550,  577,  and  631,  it  will  be  seen  that  inter- 
rogatories are  asked,  not  only  as  to  the  contents  of  deeds  and  writings, 
but  as  to  proceedings  and  decrees  in  suits,  letters  of  administration, 
and  commissions  of  bankrupts. 
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58th  Exception.  It  was  admitted  that  that  part  of  the  132nd  in- 
terrogatory which  inquired  as  to  the  amount  of  damages,  costs,  &c., 
paid  by  the  defendant  was  not  answered.  I  think  he  should  also 
have  answered  the  latter  part  of  it — whether  his  accounts  do  not 
show  that  he  paid  the  amount  charged  in  the  bill. 

59th  Exception.     The  133rd  interrogatory  inquires  whether  the 
suits  referred  to  were  not  of  the  nature  stated  in  the  bill,  and  ter- 
minated as  there  alleged.     The  bill  enumerates  ten  suits — some  at 
law  and  others  in  equity — in  all  of  which  Wentworth  was  a  party, 
and  in  most  of  whicn  the  present  defendant  was  also  a  party,  i^tating 
how  they  were  terminated,  and  that  the  costs,  &c.,  were  paid  out  of  the 
moneys  of  the  estate.     The  defendant,  in  his  answer,  says  he  can- 
not recollect  the  number  of  suits,  and  is  wholly  unable  to  state  their 
nature,  or  how  they  were  terminated,  or  the  respective  amounts  of 
damages,  costs,  &c.;  that  all  sums  paid  by  him  on  account  of  them 
will  appear  in  his  accounts,  and  were  passed  and  allowed  by  the  de- 
cree oi  the  Probate  Court,  and  are,  therefore,  he  submits,  as  far  as 
those  charges  and  payments  are  concerned,  finally  closed.     I  need 
only  refer  to  what  I  have  stated  in  considering  the  50th  exception, 
and  for  the  reasons  there  given,  must  hold  this  answer  insufficient. 

60th  to  68th  Exception.  Another  part  of  the  133rd  interogatory 
aab  whether  a  suit  brought  by  the  defendant  and  Mr.  Hendricks 
a^jBinst  Wentworth  (one  of  the  ten  suits  above  spoken  of)  was  not 
discontinued,  and  the  cost  on  both  sides  paid  out  of  the  estate  ?  I 
have  stated  the  defendant's  answer  in  considering  the  last  preceding 
exception,  and  for  the  reasons  there  given  must  allow  this  exception 
also.  This  will  also  apply  to  the  next  eight  exceptions  (to  G8  inclu- 
sive) taken  to  the  answer  to  this  interrogatory — the  plaintiff  intcrro- 
ptting  the  defendant  particularly  as  to  nine  of  the  suits  mentioned 
tt  the  133rd  paragraph  of  the  bill,  and  his  answer  being  as  above 
stated  in  exception  59. 

69th  Exception.     The  134th  inteiTogatory  asks  whether  malice 
and  wrong  charged  against  him  in  the  suit  brought  by  Wentworth 
far  malicious  arrest,  were  not  fully  made  out  in  evidence,  and  so 
found  by  the  Court  and  juiy  ?     The  defendant  admits  that  the  ver- 
dict was  given  against  him  in  the  suit,  but  denies  that  he  was  actu- 
ated by  any  malice  in  holding  Wentworth  to  bail.     Whether  there 
was  malice  and  wrong,  or  want  of  reasonable  and  probable  cause  on 
the  part  of  the  defendant,  was  a  mixed  question  of  law  and  fact, 
partly  for  the  judge  to  determine,  and  partly  for  the  jury,  and  I  do 
not  very  well  see  how  the  defendant  could  be  expected  to  answer 
more  than  the  fewt  of  this  verdict  bein^  found  against  him,  or  how 
!ie  can  know  whether  the  jmy  were  fully  satisfied  or  not,  except  by 
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their  fiinling  a  verdict.  The  inten-ogatory  is  peculiar,  and  though  I 
do  not  feel  quite  ceitain  on  tlie  point,  I  think  upon  the  whole  that 
the  exception  must  be  overruled. 

70th  Exception.  The  138th  inten*ogatory  inquires  whether  a  cer- 
tain propeity  ha.s  not  been  renting  for  many  years,  at  £130  per  an- 
num, t)V  how  otherwise,  and  whether  the  defendant  has  not  been 
regularly  receiving  the  rents.  His  answer  is,  that  it  was  sometimes 
rented  and  sometimes  idle,  and  that  the  accounts  annexed  to  his 
answer  sliow  all  the  rents  he  has  received  from  the  property.  It  is 
almost  unnecessary,  after  what  has  been  already  stated,  to  say  that 
such  an  answei*  is  insufficient.  The  defendant  .should  have  stated 
whether  it  did  or  did  not  rent  for  £130  per  annum,  and  if  not,  for 
what  sum  it  did  rent,  and  for  how  many  years,  and  he  .should  either 
have  admitte<l  or  denied  that  he  had  regularlv  received  the  rents. 
Hep])urn  r.  Dumnd  (1  Bro.  C.  C.  503). 

7 1st  Exception.  It  is  admitted  that  the  remainder  of  the  138th 
interrt)L,^atory,  as  to  the  ground  rent  claimed  by  the  coiporation,  and 
the  inti^rest  on  the  Rannay  mortgage,  is  not  answered. 

72nd  Exception.  It  Ls  also  admitted  that  pai-t  of  the  139th  inter- 
rogatory, whether  a  suit  was  not  brought  to  recover  the  balance  of 
the  land  from  Mr.  Wright,  is  not  answered;  but,  it  is  said,  defendant 
was  not  bound  to  answer,  whether  it  appeared  by  his  account  and 
the  voucher  mentioned.  The  defendant  answers  that  he  cannot  tell 
tlie  amount  of  the  law  expenses,  but  they  all  appear  in  hLs  account 
I  think  he  was  bound  to  state  the  amount  of  expenses  paid,  and 
whether  or  not  such  sums  appear  in  the  accounts. 

73rd  Exception.  The  defendant's  counsel  contends  that  the  de- 
fendant is  not  l:>ound  to  answer  the  l-iOth  interrogator^',  which  in- 
quires whether  the  interest  on  money  borrowed  by  the  defendant 
did  not  amount  to  upvrards  of  £2,G00;  that  it  is  sufficient  to  state, 
as  he  has  done,  that  tne  amount  which  he  paid  for  interest  will  ap- 
pear in  his  acxjounts  tiled  in  the  Probate  Court;  and  that  the  plaintiff 
can  examine  those  accounts  and  ascert-ain  the  amount.  Though  per- 
haps tin-  plaintiff  could  ascertain  the  amount  paid  by  reference  to 
the  accounts,  and  could  prove  it  in  that  way,  he  wa.s  not  bound  to  do 
so;  but  had  a  right  to  the  defendant's  admission  in  order  to  avoid 
the  necessity  of  proving  it.  There  is  no  answer  to  the  question  how 
nmcli  he  paid  for  interest.  It  is  neither  admitted  nor  denied  that  he 
paid  £2,U00. 

74th  Exception.  The  answer  to  the  141st  interrogatoiy  is  insuffi* 
cient,  for  the  reasons  stated  in  the  preceding  exception. 


IN  EQUITY.  211 


Hendricks  v.  Hallett. 


75th  Exception.  The  148rd  mterrogatory  inquires  whether  de- 
fendant, in  his  accounts,  does  not  charge  the  estate  with  the  moi-tgages 
given  by  purchasers  to  secure  balances  of  purchase  money,  as  well 
as  the  acknowledging  and  recording  thereof.  The  defendant's  coun- 
sel contends  that  the  plaintiff  has  no  right  to  asks  what  appears  in 
the  defendant's  accounts;  but  if  he  has  the  right,  the  answer  is  suf- 
ficient. I  have  no  doubt  either  about  the  plaintiff's  right  to  ask  the 
Juestion,  or  the  sufficiency  of  the  answer.  The  answer  is,  that  the 
efendant's  accounts  will  show  all  the  instances  in  which  he  has 
charged  the  estate  for  mortgages  given  by  purchasers  of  the  real  es- 
tate, or  with  the  fees  for  acknowledging  and  recording.  He  should 
have  stated  distinctly  and  unequivocally  whether  he  did  or  did  not 
charge  the  estate  as  alleged. 

76th  Exception.  Another  part  of  this  interrogatory  asks  whether 
«uch  mortgages  were  not  generally  diawn  by  the  defendant  himself 
or  by  members  of  his  own  family?  His  answer  is,  "I  cannot  possi- 
bly tell  by  whom  such  mortgages  were  drawn."  This  is  insufficient. 
As  stated  in  Drewry's  Equity  Pleading,  before  referred  to,  "I  cannot 
tell"  may  mean  "I  will  not  tell."  He  should  have  answered  as  to 
Us  information  and  belief. 

77th  Exception.  The  144th  interrogatory  inquires  whether  the 
defendant  did  not  make  a  common  deed  to  the  plaintiff  of  certain 
described  land,  drawn  by  his  son,  for  an  agreed  value  of  £1,025,  in 
order  to  vest  the  legal  estate  in  the  plaintiff,  and  for  no  other  pur- 
pose? The  object  of  this  inteiTogatory  seems  to  be  to  shew  that  the 
conveyance  to  the  plaintiff  was  not  a  purchase  by  which  a  sum  of 
money  came  into  the  defendant's  hands,  upon  which  he  might  be 
entitled  to  charge  commission,  but  a  mere  transfer  of  the  legal  estate 
witiiout  any  money  being  paid.  Technichally  the  answer  is  insuffi- 
cient, but  I  think  defendant  has  answered  it  substantially.  He  says 
that  the  plaintiff  was  residing  on  a  farm  belonging  to  the  estate,  and 
deinff  desirous  to  obtain  a  deed  of  it,  it  was  agreed  that  he  ehould 
purchase  at  the  sum  of  £1025,  and  that  that  sum  should  be  charged 
to  him  as  a  pa3rment  in  his  account;  that  the  deed  was  accordingly 
given  to  him,  and  the  £1025  was  credited  to  the  estate  as  received, 
•nd  was  charged  to  plaintiff  as  a  payment.  That  the  deed  was  not 
fcmere  common  deed,  and  it  was  drawn  by  one  of  the  defendant's 
Wna  Though  this  answer  does  not, in  the  words  of  the  interrogatory, 
•dmit  that  the  object  of  the  deed  was  merely  to  vest  the  legal  estate 
in  the  plaintiff,  it  does  so  in  effect.  It  admits  that  it  was  agreed 
tt^  the  price  of  the  farm  should  be  charged  to  plaintiff  as  a  pay- 
ment, and  credited  to  the  estate  as  received,  shewing  that  no  money 
pwsed.    The  property  belonged  to  the  estate,  the  legal  title  being  in 
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the  defendant,  and  an  equitable  interest  in  the  plaintiff,  the  plaindi 
wanted  to  get  the  title,  and  it  was  agi-eed  that  he  should  have  it  fa 
the  sum  stated.  Though  I  am  not  (luite  satisfied  that  I  should  d( 
so,  under  the  circumstances,  I  shall  overrule  the  exception. 

78th  Exception.  I  think  the  answer  to  that  part  of  the  144tli 
intcrrogatoiy  which  asks  whether  the  defendant  did  not,  on  20tl 
April,  1858,  charge  the  estate  23s.  for  dmwing  and  acknowledging 
that  deed,  is  substantially  sufficient.  Defendant  admits  that  he  dia 
charge  that  sum  to  the  estate  for  the  deed,  but  he  does  not  say 
whether  or  not  it  was  on  the  20th  April,  which  strictly,  he  should 
either  have  admitted  or  denied.  Tlie  material  fact — the  charge  of 
23s.  for  drawing  that  pai-ticular  deed — is  admitted.  This  exception 
is  ovciTuled. 

70th  Exception.  In  a  part  of  this  same  interrogatory  the  de- 
fen*  lant  is  asked  whether  he  did  not  charge  in  his  accounts  five  per 
cent,  coumiission  on  the  sum  stated,  as  the  consiileration  on  the  deed 
to  the  plaintiff,  whereby  he  made  a  profit  of  £52  8s.  ?  Though  I 
think  the  defendant  intended  to  admit  that  he  had  charged  and  been 
allowed  five  per  cent,  commission,  he  has  not  suflicientlv  an.swered 
the  intciTogateiy, — he  should  have  stated  whether  he  did  or  did  nol 
make  a  profit  of  .£52  8s.  by  the  transaction.  It  may  be  said  thatii 
is  a  simple  matter  of  calculation,  which  the  plaintiff  can  readil] 
ascertain ;  but  the  inteiTogatory  is  a  proper  one  and  he  has  a  ririii 
to  the  defendant's  answer.  In  Hepburn  v,  Dumnd  ( 1  Bro.  C.  C.  508] 
where  the  exception  was  that  the  defendant  had  not  set  forth  whethei 
he  had  received  particular  sums  of  money  specified  in  the  bill — tin 
answer  referring  to  a  schetlule  as  containing  an  account  of  all  sumi 
received  bv  the  defendant,  the  Lord  Chancellor  held  that  the  angwes 
was  insufficient, — that  the  defendant  was  bound  to  answer  specific 
ally  to  the  specific  charge  in  the  bill. 

80th  Exception.  It  is  admittc^d  that  there  is  no  answer  to  thai 
pai-t  of  the  145th  inteiTOgatory  inquiring  about  the  bond  from  Flew- 
elling  &  Reading. 

81st  ExceptiorL  In  another  part  of  the  145th  interrogatory,  tlw 
defendant  is  asked  whether  a  certain  voucher  mentioned  in  the  UlL 
is  anything  more  than  the  former  moi-tgage  of  1845,  given  up  on 
receiving  the  Flewelling  &  Reading  mortgage  ?  I  do  not  fully  un- 
derstand the  question ;  but  I  cannot  find  that  the  defendant  kw 
attempted  to  answer  it,  or  stated  his  inability  to  do  so.  The  exeep- 
tion  must,  therefore,  be  allowed. 

82nd  Exception.  In  another  part  of  the  same  interrofiraitoiv,  ^eEe^ 
ring  to  the  transaction  with  Ranney  and  Flewelling  &  Keacung,  tin 
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plaintiff  asks  the  defendant  whether,  while  increasing  his  receipts  to 
£1,500,  he  either  received  a  farthing  on  the  transaction,  or  paid  a 
brthing  on  the  Rannay  debt  ?  It  is  cbntended  by  the  defendant  s 
eounsel  that  his  answer  is  sufficient,  that  it  admits  that  he  neither 
rciceiv^  nor  paid  any  money  on  the  transaction.  If  it  does  so,  it  is 
only  by  inference.  There  is  no  direct  answer  either  achnitting  or 
denying  the  receipt  of  money,  and,  therefore,  the  answer  is  insuffi- 
cient. 

83rd  Exception.    Another  part  of  the  145th  interrogatory-  asks, 
whether  the  defendant  did  not  charge  and  actually  obtain  another 
eommisaion,  i.  e,,  in  addition  to  the  five  per  cent.,  under  the  name  of 
*  horse  and  expenses''  on  the  same  transaction,  thus  profitting  by  it 
£78  Is.  9d.  ?    The  defendant  says  that  a  charge  of  £3  Is.  9d.  for 
liorse  hire  and  expenses,  appears  in  his  accounts,  that  a  charge  of 
five  per  cent,  commission  on  £1,500  was  allowed  him  by  the  Judge 
of  Ftobates,  and  will  also  appear  in  his  accounts.     I  do  not  think 
the  defendant  intended  to  evade  the  question,  but  his  answer  is  in- 
sufficient.   He  is  asked  if  he  did  not  actually  obtain  an  allowance 
for  hoiBe  hire,  &c.,  he  sajrs  the  charge  appears  in  his  accounts,  but 
ioes  not  state  whether  he  received  it.    Neither  does  he  answer 
dnecUy  whether  he  profitted  by  the  transaction  to  the  amount  of 
09  Is.  9d.,  though,  as  he  states^  that  the  Judge  of  Probates  allowed 
1dm  five  per  cent,  commission  on  £1,500,  if  his  answer  as  to  the 
Ime  hire,  &c.,  had  been  as  full,  it  might  have  been  sufficient.    As 
Vfa,  I  must  aUow  the  exception. 

.  84itih  Exception.    It  is  admitted,  that  if  the  146th  inteirogatory 

m  a  proper  one,  it  is  not  answered.    It  enquires,  whether  the  de- 

fBDdant  has  not  charged  in  his  accoimts,  and  been  allowed  by  the 

loBree  of  the  Probate  Court,  large  sums  of  money  for  commissions 

on  the  receipt  of  the  trust-monies,  for  sales  of  land  and  otherwise, 

the  equitable  assets  of  the  estate,  and  in  which  the  Probate  Court 

m  n6  oogmzaace,  amounting  to  £2,433 — or  how  otherwise?    The 

iefenidant  says  that  he  did  charge,  and  was  allowed,  by  the  decree 

rf  the  Probate  Court,  commissions  on  monies  received  for  the  sale  of 

kods  of  Hendricks,  but  he  does  not  state  the  amount;  and  he  sub- 

vite  thai  the  Probate  Court  had  power  to  make  the  decree,  and  that 

)aB  aooounts  have  been  finaly  closed  thereby.    I  see  no  objection  to 

my  put  of  the  interrogatory,  unless  it  be  that  part  which  denies 

iiiai^.imtiier  thiui  enquires  whether,  the  Probate  Court  had  jurisdic- 

tunL   B  t)iis  is  to  be  considered  as  a  part  of  the  question,  it  was  one  of 

kw  which  the  defendant  need  not  have  answered — (Darnell's  Pr); — 

bat  he  has  Answered  it,  by  stating  his  opnion  that  the  Probate  Court 

had  jmkdiction  to  make  the  decree. 
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85  Exception.  The  inteorrogatory  146a,  enquires,  wheth 
defendant  has  not  wrongftdly  charged,  in  his  general  accouni 
in  the  Probate  Court  in  March,  1844,  the  accounts  of  each  of  i 
visees  with  him,  largely  made  up  of  his  store  account,  and  ha< 
allowed  without  voucher  or  proof,  by  a  decree  wrongfully  and 
sively  obtained,  as  stated  in  the  44th  paragraph  of.  the  bill,  in 
paragraph  the  plaintiff  charges  that  the  defendant,  Chas.  Jol 
fraudulently  concocted  an  agreement,  in  order  that  the .  ac 
might  be  passed.  The  answer  is — *'I  did,  in  iSaid  accounte  f 
"appear  on  reference  thereto,  charge  my  accounts  for  payment 
"advances  made  to  each  of  said  devisees — my  store  accounts  f 
"  very  small  items  therein.  *  *  *  They  were  pavssed  and  allov 
"the  decree  aforementioned,  and  with  the  full  knowledge  and 
"of  the  attorney  for  the  plaintiff  and  the  other  devisees.  *  *-♦ 
"that  such  decree  w^as  wrongfully  and  collusively  obtained." 
defendant  has  not  answered,  whether  his  accounts  against  the 
sees  were  allowed  without  voucher  or  proof,  and  so  far  the  a 
is  insutfieient.  He  admits  that  he  charged  these  accounts  in  h 
eral  account  with  the  estate.  I  doubt  whether  he  was  bound  i 
whether  he  u^vongfully  made  the  charges  or  not.  It  would  b< 
cient  for  the  plaintiff's  pui-pose  to  show  the  fact  that  such  ac 
were  included  in  the  defendant's  accounts,  as  executor  passed 
Probate  Court.  It  is  sufficient,  however,  to  say  that  the  ans 
defective. 

8Gth  Exception.  The  147th  inteiTOgatory  inquires,  wheth 
defendant  did  not,  as  appears  by  his  accounts  and  vouchers,  \ 
fully  and  improperly,  and  in  breach  of  his  trust,  pay  Stephen  S 
a  legacy  of  £500  out  of  the  funds  of  the  real  estate,  or  out 
funds  of  the  personal  estate,  which  funds  were  required  to  p 
debts  due  by  the  estate,  and  when  there  were  no  proper  funds 
able  to  pay  such  legacy.  The  defendant  says  that  he  did,  at  th 
mentioned,  pay  the  leracy,  and  that  he  paid  it  out  of  the  g 
funds  of  the  estate.  He  denies  that  it  was  a  wrongful  or  im 
payment.  This  answer  is  insufficient,  for  not  stating  whetJ 
paid  it  out  of  the  real  or  personal  estate,  as  he  was  particula 
terrogated.  Though  it  is  not  very  clearly  stated,  I  think  it  n 
considered  as  part  of  the  interrogatory,  whether  the  funds^> 
which  he  paid  the  legacy,  'were  not  required  to  pay  the  debt 
the  defendant  should  have  answered  it.  By  the  will  of  Mr 
dricks,  the  legacy  was  only  payable  out  of  the  personal  estal 
the  plaintiff  had  a  right  to  a  distinct  answer  from  the  defenc 
out  of  what  fund  he  paid  it,  and  whether,  when  he  paid  it 
was  sufficient  personal  estate  to  pay  the  debts.         . '     - 
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87tli  Exception.     The  defendant  has  not  answered  the  looth  in- 
terrogatory, which  asks,  whether  he  did  not  early  possess  himself  of 
the  trust  property,  rents  and  profits,  and  whether  he  did  not  dispose 
thereof,  and  receive,  or  wrongfully  lose,  or  otherwise  convert,  an 
amount  sufficient  to  pay  the  debts  two  or  three  times  over,  or  some 
other  and  what  amount?     He  admits  tliat  he  did  possess  himself  of 
the  property,  rents  and  profits,  as  soon  as  he  conveniently  could,  and 
that  he  has  sold  a  good  deal  of  the  estate,  but  he  denies  that  he  con- 
verted the  proceeds  to  his  OAvn  use,  misapplied  or  negligently  lost 
them;  that  his  accounts,  before  referred  to,  show  what  property  he 
has  sold,  and  all  the  proceeds  that  he  has  received.     He  does  n<;t,  as 
he  should  have  done,  answer  whether  he  received  an  amount  sufiicient 
to  pay  the  debts,  or  whai  amount  he  did  receive.     It  Is  almost  un- 
neoessaiy  to  repeat  again,  that  it  is  no  9.nswer  to  such  an  inquiry  as 
this,  to  refer  the  plaintifi*  to  the  accounts  as  containing  all  that  the 
defendant  received.     Hepburn  v,  Durand  (1  Bro.  C.  C,  503). 

88th  Exception.  The  157th  inteiTOgatoiy  inquires,  whether,  from 
having  no  money  provided  according  to  the  will,  the  plaintiff  has  not 
lean  compelled,  in  order  to  escape  want  and  sufiering,  .to  purchase 
for  his  family  wants,  at  the  defendant's  store  at  veiy  high  country 
prices  ?  It  is  contended  that  the  defendant  was  not  boxmcl  to  answer 
this  interrogatory ;  but  if  he  was  it  is  s\ifticiently  answered.  The 
defendant  certainly  might  have  answered  differently.  He  should 
dther  have  admitted,  denied  or  ignored,  the  charge  of  the  plaintiff. 
being  compelled  by  want  to  purchase  goods  from  him.  It  would  not 
aeem  to  be  veiy  material  whether  the  plaintiff  purchased  goods  f roiu 
the  defendant  or  not.  If  it  was  intended  as  part  of  the  interroga- 
tory to  ask,  whether  defendant  neglected  to  provide  the  plaintiff 
wifli  money  according  to  the  tei-ms  of  the  wilj,  it  is  not  very  clearly 
put.  Though  I  have  a  good  deal  of  doubt  about  it,  I  think  upon  the 
whole  that  the  answer  is  insufiicient. 

89th  Exception.  Another  part  of  the  interrogatory  inquires 
whether  the  defendant's  breaches  of  trust,  in  not  vesting  money  for 
the  plaintifTs  use,  according  to  the  will,  have  not  operated  advan- 
tageously for  the  defendant  and  injuriously  to  the  plaintiff!  The 
dSendant  gives  no  answer  whatever  to  this.  The  exception  must 
be  allowed 

90th  Exception.  The  IGTth  interrogatory  inquires, 'whether  the 
defendant  is  in  circumstances  to  meet  or  pav  any  considerable  sum 
of  money,  which,  upon  taking  acccounts  in  this  suit,  he  may  be  found 
indebted  to  the  estate  and  ordered  to  pay  in  consequence  of  his  trus- 
teefthip,  and  for  any  and  every  liability,  default  and  breach  of  tiaist 
which  may  b6  found  against  him.     The  only  answer  that  appeal's  to 


216  CASES   IN  THE  SUPREME  COURT. 


Hendricks  v.  Halleii. 


be  ^ven  to  this,  is  a  denial  by  the  plaintiff  that  he  is  indebted  to 
the  estate  in  many  thousands  of  pounds,  as  stated  in  the  bill ;  but 
he  denies  the  plaintifTs  right  to  interrogate  him  as  to  his  private 
affairs,  and  submits  that  he  is  not  bound  to  answer  any  such  ques- 
tions. It  is  contended,  also,  that  the  interrogatory  is  altogther  hypo- 
thetical, and  therefore  the  defendant  is  not  bound  to  answer  it.  In 
order  to  answer  it,  the  defendant  would  be  required  to  admit  or 
assume  that  a  decree  will  be  made  against  him,  which,  I  think,  he  is 
not  bound  to  do.  Interrogatories  are  founded  upon  allegations  in 
the  bill,  and  these  are  generally  statements  of  facts.  I  am  not  avrarc 
of  any  case  where  a  defendant  has  been  required  to  answer  questions 
relating  to  a  supposed  state  of  facts,  which  may  never  come  into 
existence.  A  defendant  is  only  required  to  answer  as  to  matters 
which  are  well  pleaded,  that  is,  to  the  facta  stated  and  chai^d. 
(Daniells  Pr.,  3rd  ed.,  586).     I  therefore  overrule  this  exception. 

91st  Exception.  Another  part  of  the  167th  interrogatory  asks, 
whether  the  defendant  is  not  much  pressed  for  money,  and  greatly 
embarrassed  in  his  circumstances.  The  defendant  denies  the  plain- 
tiflTs  right  to  put  this  question.  It  is  contended  that  the  plaintiff  is 
only  entitled  to  such  discovery  as  will  enable  the  Court  to  make  a 
decree  against  him — ^Daniell's  Pr.,  3rd  ed.,  584) — and  tiiat  whether 
the  defendant  is  insolvent  or  not  cannot  affect  the  decree  in  this 
suit.  In  general  a  plaintiff  will  not  be  allowed,  because  he  has  a 
claim  against  a  defendant,  to  investigate  hid  private  afMrs.  Franda 
V.  Wigzell,  (1  Mad.  258).  That  was  a  suit  tor  specific  performanee 
of  an  agreement  by  husband  and  wife  to  purchase  an  estate,  and  it 
was  held  that  the  vendor  had  no  right  to  mterrogate  the  wife  as  to 
her  separate  property ;  and  it  is  swid,  in  Daniell's  ift  (3rd  ed.)  585, 
referring  to  tnis  case,  that  in  order  to  entitle  a  plaintiff  to  an  answer 
to  such  an  inquiry  he  must  shew  some  specific  lien  on  the  defendant's 
property,  and  pray  some  relief  respecting  it.  I  infer,  from  what  is 
saia  in  that  case,  that  if  it  had  appeared  that  the  wife  had  separate 
property,  and  had  power  to  contract,  and  had  made  her  separate 
property  liable,  the  question  might  have  been  asked.  In  Wigram  4m 
Discoveiy,  166,  it  is  said,  that  in  determining  whether  partdeoiar 
discovery  is  material  or  not,  the  Court  will  exercise  a  discretion  in 
refusing  to  enforce  it,  where  it  is  remote  in  its  hearings  upon  tfae 
real  point  in  issue,  and  would  be  an  oj^ressive  inquisition.  And  i 
page  170,  in* speaking  of  the  same  point,  he  says — ^"The  word  'mate — 
**nal'  is  exclusively;  relative  to  the  case  made  and  the  relief  piAyeA^ 
"  by  the  hill.  Now  thcf  ai^gument  upon  the  materiality  of  a  giveiB^ 
"  question  arises  for'ihe  mdst^part  W>n  eiicceptions  to  the  answer ' 
"  tne  ordinary  ^^y.    In  the  4tAge  ot  the  cause  in  which  these 
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"  tions  arise,  the  case  made  and  the  relief  prayed  by  the  Lill,  are  the 
"  only  tests  by  reference  to  which  we  can  judge  of  its  materiality." 
The  case  made  by  this  bill  is,  that  the  defendant  has  lost,  wasted 
and  misappropriated  large  suihs  of   the  trust-nione^'s^th.at  he  has 
mixed  them  up  with  his  own   private  funds  and   used  them  as 
his  own — that  the  remainder  of  the  property  is  in  danger  of  V»eing 
lost — that  he  is  largely  indebted  to  the  estate  and  not  in  circum- 
stances to  pay,  the  most  valuable  part  of  his  property  being  mort- 
gaged; and  the  relief  prayed  is  (inter  alia)  that  he  be  removed 
from  the  office  of  trustee  under  the  will,  and  that  a  receiver  ])e 
appointed.     The  facts  charged  in  the  bill,  if  established,  will  1x3 
sumcient  to  authorize  the  appointment  of  a  receiver, — Lewin  on 
Trusts,  661,  Story's  Eq.  Jur.,  (^  88G, — and  therefore  it  would  seem 
to  be  a  material  question  whetner  the  defendant's  pecuniary  circum- 
stances are  such  as  to  induce  the  Court  to  think,  that  a  due  regard 
to  the  interests  of  the  cestui  quv,  trant  requires  that  the  control  of 
the  funds  should  be  taken  out  of  his  hands,  and  that  anotliei-  pci*son 
Hhould  be  appointed  in  his  place.     Applying  the  test  of  materiality, 
as  stated  by  Mr.  Wigram,  it  seems  to  me  that  the  discovery  sought, 
as  to  the  defendants  pecuniary  circumstances,  is  not  remote  in  its 
l>earings  upon  an  impoitant  question  in  this  cause ;  that  it  is  a  mate- 
rial fact  to  be  established  in  order  to  make  out  the  plaint-ifi*'s  right 
t^)  that  part  of  the  relief  prayed,  and  therefore  the  defendant  ought 
to  answer  the  interrogatory.     This  will  also  apply  to  the  22nd  (ix- 
oeption  which  refers  to  the  defendant  s  refusal  to  answer  the  in([uiry 
&D()ut  the  mortgages.     This  exception  must  also  be  allowed. 

The  result  is,  that  all  the  exceptions  (except  the  18th,  10th,  GJith, 
V7th,  78th,  and  00th)  are  allowed,  and  that  those  six  exceptions  be 
overruled;  that  the  costs  of  the  exceptions  allowed  1k3  taxed  to  the 
plaintiff,  and  of  those  overruled,  to  the  defendant;  tlmt  th<i  (^h.^rk 
deduct  the  costs  so  taxed  to  the  defendant  from  those  taxe<l  to  the 
plaintiff,  and  certify  the  balance,  and  that  the  defendant  do  pay  to 
the  plaintiff,  or  his  solicitor,  the  balance  so  certified.     That  the  de- 
fendant put  in  a  fuiiiher  answer  within  thii-ty  dcays  after  st'ivice  of 
the  order  of  the  Court.     I  have  gone  carefully  through  this  cas(>  and 
endeavored  to  apply  properly  the  rules  and  practice  of  the  Court 
i       of  Equity.     If,  in  some  instances,  I  have  allowed  exceptions  to  the 
I      defendant's  answers,  which  might  appear  to  be  substantially  suHi- 
\      dent,  I  did  so  because  I  considei'ed  that  the  pmctice  with  regard  to 
K     wswering  interrogatories  was  well  settled,  and  with  few  exceptions, 
M     ^y  to  be  complied  with,  and  ought  not  to  be  tlepailt.d  from.     If, 
d     on  the  other  hand,  I  have  oven-uTed  exceptions  which,  by  the  appli- 
pB     cation  of  the  established  rules,  1  ought  perhaps  to  have  allowe*].  it 
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will  be  found,  I  think,  to  be  only  in  those  cases  where  the  interrog- 
atories were  comparatively  unimpoi-tant.  Probably  not  quite  the 
same  degree  of  strictness  is  required  in  answering  interrogatories 
now,  as  was  required  before  the  Act  17  Vict.,  c.  18,  which  authoiizes 
a  viva  voce  examination  of  the  defendant,  though  I  am  aware  a 
plaintiff  cannot  obtain  the  same  benefit  from  such  an  examination 
that  he  can  from  interrogatories,  where  he  can  cross-examine  the  de- 
fendant, put  almost  any  kind  of  leafling  question  and  sifting  inquiry, 
and,  as  was  once  said,  "scrape  the  defendants  conscience."  Accord- 
ing to  the  present  English  practice,  the  plaintiff  can  cross-examine 
the  defendant  on  his  answ%5r.  I  will  take  this  opportunity  of  stating 
that  my  shoi-t  experience  on  the  Bench  has  satisfied  me  that  no 
benefit  has  resulted  from  the  abolition  of  the  Court  of  Chancery, 
and  making  the  Judges  of  the  Supreme  Court  Judges  in  Elquity.  It 
would  be  more  for  the  interests  of  suitors  in  the  Court,  that  their 
cases  should  be  heard  and  determined  by  a  Judge,  who  could  devote 
his  whole  time  to  the  consideiation  of  the  rules  and  principles  which 
govern  Courts  of  Ec[uity,  and  whose  time  and  attention  would  not 
be  taken  up  to  a  considerable  extent,  by  the  trifling  matters  which 
the  Judges  of  the  Supreme  Court  are  frequently  called  upon  to  con- 
sider and  decide — occupying  as  much  time  as  matters  of  greater 
importance. 


Johnston  r.  McCartney  and  others. 

A,  the  father,  and  B  and  C,  his  sons,  being  joint  owners  of  two  lots  of  land,  mortgaged 
them  to  the  plaintifif.  A  afterwards  conveyed  to  the  plaintiff  land  of  which  he  was 
sole  owner,  in  payment  of  half  the  mortgage  debt,  and  then  released  all  his  int«rert 
hi  the  mortgaged  lands  to  B  and  C,  who  occupied  the  land  in  common  for  sevenl 
years,  and  nu^e  several  joint  payments  to  the  mortoacee  on  acooimt  of  the  mortgiga 
debt.  B  and  C  afterwards  divided  the  land  equally  oetween  them  by  deed  of  par- 
tition. In  a  suit  for  foreclosure  of  the  mortgaae^  B  claimed  that  aa  between  hlmetlf 
and  C,  his  portion  of  the  land  had  been  released  by  the  mortgagee  at  the  time  A  eon* 
veyed  the  land  to  him,  and  that  C's  lot  should  be  first  sold  to  aatisfy  the  mmtgsgn 

Held,  1st,  That  in  the  absence  of  anv  written  agreement  by  the  morligages^  the  whole 
of  the  land  remained  equally  liable  to  the  mortgage,  and  should  be  sold  in  one  lot. 
2nd,  That  if  a  verbal  agreement,  and  the  appropriation  of  the  payment  hf  A,  iroold 
be  sufficient  to  release  a  particular  part  of  the  mortgaged  lanos,  it  wood  not  hiad^^ 
C  who  was  no  party  to  it.    3rd,  That  the  subsequent  partition  of  the  land  bein 
B  and  C,  in  ignorance  by  the  latter  of  the  agreement  oy  which  the  pOTtion  of 
land  allotted  to  B  was  to  be  released  from  the  mortgage  was  a  fnma  upon  C^ 
that  such  agreement  would  not  be  carried  out  for  B's  benefit. 

This  case  came  before  the  Court  in  exceptions  to  the  Barristei^j 
report  made  on  a  reference  on  a  foreclosure  suit  The  facta  are  full;^ 
stated  in  the  judgment  of  the  Court.    At  the  last  October  Sitting»  j 

J,  M,  Robinson  moved  to  confirm  the  report. 
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S.  It.  Tlunnson,  Q.  C,  and  Fraser  were  heard  on  behalf  of  James 
McCartney,  and 

Gregory  for  Andrew  McCartney  and  Edward  McCartney  and  wife. 

Allen,  J.,  now  delivered  judgment. 

The  facts  of  the  case  are,  that  the  defendants,  Andrew  McCartney, 
the  father,  and  James  and  Edward  McCartney,  his  sons,  being  the 
joint  owners  of  two  adjoining  lote  of  land  in  Maugerville,  mortgaged 
them  to  the  late  Hugh  Johnston  on  the  12th  October,  1847,  to  secure 
the  payment  of  £530  and  intei-est.  On  the  12th  July,  1851,  Andrew 
McCartney  conveyed  to  the  plaintiff,  Hugh  B.  Johnston,  who  had 
become  the  owner  of  the  mortgage,  a  lot  of  land  in  Gagetown  for  the 
consideration  of  £275,  which  was  agreed  to  be  taken  as  a  payment 
on  account  of  the  mortgage.  After  the  mortgage  was  given,  the  de- 
fendants, James  and  Edward  McCartney,  lived  on  the  land,  working 
the  farm  jointly,  and  occupying  the  same  house  about  two  years. 
They  then  agreed  to  divide  the  land — James  to  take  the  upper  lot 
and  Edward  the  lower — and  Edward  built  a  house  upon  his  portion. 
They  appear  to  have  continued  to  occupy  the  land  in  common  till 
about  1862,  when  they  ran  a  division  line  between  their  lots,  and 
each  then  occupied  his  own  portion.  Soon  alter  this,  Andrew  Mc- 
Cartney conveyed  all  his  right  and  interest  in  the  land  to  James 
and  Edward,  and  they  executed  a  deed  of  partition  in  accordance 
with  the  division  they  had  pi-eviously  made.  Several  payments 
were  made  on  the  mortgage  by  James  and  Edward  jointly  after  the 
conveyance  of  the  Gagetown  pr6perty.  After  the  execution  of  the 
deed  of  partition,  James  gave  three  several  mortgages  on  his  lot  to 
the  defendants  John  Carr,  Robert  P.'  Smyth,  and  John  Anderson. 
All  these  deeds  are  duly  registered.  The  Barrister  has  reported  the 
ram  of  £353  146.  5d.,  due  the  plaintiff  on  the  mortgage,  and  has 
found  that  the  payment  of  £275 — the  price  of  the  Ga^town  lot — 
wa8  made  by  Andrew  McCartney  and  accepted  by  the  plaintiff,  Hugh 
R  Johnston,  on  the  terms  that  the  same  was  to  be  applied  speciafly 
on  account  of  the  lower  lot  included  in  the  mortgage,  and  has  recom- 
mended that  the  upper  lot  should  be  first  sold  and  the  proceeds  ap- 
plied towards  paying  off  the  mortgage,  and  if  insufficient,  then  that 
80  much  of  the  lower  lot  as  might  be  necessary,  should  be  sold.  To 
tins  recommendation  about  the  sale,  the  defendant,  James  McCart- 
ney, has  excepted,  contending  that  both  lots  are  equally  liable.  The 
^pestion  only  concerns  the  defendants;  and  what  I  have  to  decide 
18, whether  tnere  is  evidence  to  support  the  finding  of  the  Barrister; 
ttd  in  order  to  do  this,  it  will  be  necessary  to  refer  to  parts  of  the 
{leadings,  and  the  evidence  given  on  the  reference.    In  the  13th 
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paragraph  of  the  answer  of  the  defendants,  Andrew  and  Edward 
McCartney,  they  state  that  Andrew  McCartney  agreed  with  the 
j)laintitf,  Hugh  B.  Johnston,  to  convey  to  hiui  the  Gagetown  lot  "in 
"  payment  and  full  satisfaction  of  and  for  the  lower  lot  or  half  of 
*'  the  said  mortgaged  premises,  and  did,  by  vii-tue  of  such  agreement, 
"  in  or  about  the  month  of  June,  1854,  convey  to  the  said  Hugh  B. 
*' Johnston,  the  said  land  as  of  equal  value,  and  in  full  payment 
*'  and  satisfaction  of  the  lower  lot  of  the  said  mortgaged  land  and 
"  premises,  and  the  said  Hugh  B.  Johnston  so  took  and  received  the 
*'  said  lands  and  premises  and  conveyance  thereof."  In  answer  to  an 
interrogatory  put  to  him  by  the  defendants  (Andrew  and  Edward) 
on  this  point,  Hugh  B.  Johnston  says,  that  on  or  about  the  12th  July, 
18.51,  Andrew  McCartney  convoyed  to  him  the  Gagetown  lot  at  and 
for  one  half  the  amoimt  of  the  mortgage,  but  he  has  no  recollection 
of  the  conveyance  having  been  given  or  received  on  account  of,  or 
for  or  in  full  payment  and  satisfaction  of  any  particular  portion  of 
the  mortgaged  i)remises,  or  of  any  such  agreement  having  been  made 
with  regard  to  such  conveyances,  on  the  contrary,  he  says  he  always 
understood  and  believed  that  the  whole  of  the  mortgaged  lands  are 
still  liable  for  the  payment  of  the  balances  remaining  due  on  the 
mort;ra»[re.  In  his  examination  l)efore  the  Barrister,  Andivw  Mc- 
Oartney  says  that  the  Gagetown  lot  was  to  be  in  payment  for  the 
Mauixerville  lot — that  it  was  to  be  credited  in  the  lower  lot — but  that 
nothing  was  said  of  any  relrase  to  be  given  of  the  lower  lot.  Though 
Edward  McCartney  joined  in  the  answer  with  his  father,  stating  the 
terms  on  which  the  Gagetown  property  was  conveyed,  he  does  not 
seem,  by  his  examination  before  the  Bairister,  to  have  any  pei'sonal 
knowledge  of  the  alleged  agreement.  He  statt\s  that  "  Hugh  B. 
^'Johnston  was  at  Maugerville  about  1851,  l>efore  my  father  sold  to 
"  him.  My  father  asked  him  if  he  would  take  the  Gagetown  prop- 
*'  erty  in  payment  of  on(j  lot — he  said  he  would  do  so,  but  no  par- 
*'  ticular  lot  was  mentioned."  This  clearly  was  nothing  more  tnan 
conversation — a  mere  proposal,  not  amounting  to  an  agreement 
What  he  (Edward)  afU»i\vards  sa^'s  about  its  being  in  payment  for 
the  lower  lot,  is  only  what  his  father  told  him.  James  McCartney 
states  that  Johnston  told  him  the  Gagetown  property  was  to  be  in 
payment  of  (me  lot  of  the  land,  but  did  not  say  which  lot.  In  an- 
oth(?r  pait  of  his  evidence  he  says  he  knew  from  Hugh  Johnston  that 
his  father  (Andrew)  had  sold  the  Gagetown  property  for  one  lot  of 
the  land,  though  he  did  not  at  the  time  know  for  which  lot,  nor  did 
he  know  at  the  time  of  his  examination.  Immediately  afterwards 
he  added,  that  Johnston  told  him  it  was  a  payment  on  the  whole 
land.  The  only  other  evidence  relating  to  this  payment,  is  the  re- 
ceipt signed  ly  Hugh  B.  Johnston,  dated  September  20,  1864,  in 
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which  he  acknowledges  to  have  received  from  Andrew  McCartney 
£250  for  one  lot  sold  to  him  by  the  late  Hugh  Johnston. 

In  considering  this  case,  three  questions  arise, — 1st.  Whether  there 
is  sufficient  evidence  of  the  agreement  as  contended  for  by  the  two 
defendants.  2.  If  there  was  such  an  agreement,  whether  James 
McCartney,  not  being  a  party  to  it,  is  bound  by  it ;  and  3rd,  Whether 
such  an  agreement  would  not  be  void  under  the  Statute  of  Frauds. 
On  all  these  questions  my  opinion  is  against  the  view  taken  by  the 
learned  barrister.  As  to  the  iirst  question — it  seems  to  me  very  im- 
probable that  if  Mr.  Johnston  had  agreed  to  release  one  of  the  lots, 
there  should  have  been  no  writing  signed  by  him,  or  no  endorsement 
on  the  bond  or  mortgage,  to  shew  his  intention.  Mr.  Johnston,  being 
a  ban-ister,  may  I  think  be  presumed  to  have  known  that  no  poi-tion 
of  the  land  could  be  released  from  the  mortgage  except  by  an  instru- 
ment of  equal  solemnity,  duly  registered,  or  at  all  events,  not  by  a 
mere  verbal  agreement.  But  a  release,  according  to  Andrew  McCart- 
ney's own  evidence,  was  not  spoken  of.  To  talk  to  a  man  possessing 
any  legal  knowlege,  of  releasing  a  part  of  the  mortgaged  land,  by 
crediting  a  payment  on  that  part,  is  simply  absurd.  It  is  somewhat 
singular  that,  though  receipts  were  proauced  for  all  the  other  pay- 
ments, there  was  none  for  this,  (given  at  the  time,  I  mean),  the  largest 
and  most  important  of  them.  So,  the  fact  of  the  brothers  having 
continued  to  pay  upon  the  mortgage  jointly,  and  settling  with  Mr. 
Robinson,  the  executor  of  Hugh  Johnston,  without  any  mention  by 
Edward  of  his  lot  having  been  released  from  the  mortgage,  and  the 
conveyance  by  Andrew  McCartney  of  his  interest  to  James  and 
Edward,  all  seem  to  me  to  be  inconsistent  with  such  an  agreement 
having  been  made.  If  Edward  s  lot  was  released  from  the  mortgage 
in  1851,  why  should  he  continue  year  after  year  to  make  payments 
upon  it  ?  Why  not  inform  his  brother  that  his  lot  only  was  liable, 
and  that  he  must  pay  the  mortgage  ?  But  according  to  the  evidence 
of  James  he  never  heard,  either  from  his  father  or  brother,  till  this 
suit  was  commenced,  that  his  (James')  lot  was  to  bear  the  whole 
mortgage  money.  The  receipt  given  by  the  plaintiff  was  relied  on 
as  proving  the  agreement.  But  in  addition  to  the  fact  that  no  par- 
ticular lot  is  therein  specified,  the  receipt  was  signed  in  Fredericton 
more  than  thirteen  years  after  the  transaction  took  place,  without 
any  opportunity  for  Mr.  Johnston  to  refer  to  his  papers,  and  appar- 
ently without  much  consideration.  Had  he  been  asked  about  it  in 
the  inteiTogatories  filed  by  the  defendants,  he  might  have  given  some 
explanation,  but  nothing  was  said  about  it  till  it  was  produced  before 
the  barrister  on  the  examination,  at  which  Mr.  Johnston  does  not 
appear  to  have  been  present.  Considering  the  circumstances  under 
▼Sich  this  receipt  was  given,  it  is  not  entitled  to  much  weight,  op- 
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posed,  as  it  is,  to  Mr.  Johnston's  answer  under  oath.  The  conchision 
1  should  come  to  upon  the  whole  evidence  is,  that  Mr.  Johnston  has 
stated  the  agreement  correctly  in  liis  answer,  viz.,  that  he  agreed  to 
take  the  Gagetown  propeiiy  as  half  the  amount  of  the  mortgage, 
witliout  I'oference  to  an}' particular  portion  of  the  land,  but  fj^enerafly 
on  tiie  whole.  2nd.  Assumimr  that  a  verbal  aori*eement  would  be 
sufilcient.  was  it  not  necessaiy  that  James  and  Edward  McCartney 
should  l»e  parties  to  it  ?  Andrew  McCai-tiu^y  was  only  the  owner  of 
an  undivided  third  of  the  two  lots  ^^^^  it  is  difficult  to  see  how  he 
could  d.o  any  act  to  bind  the  rights  of  the  other  part  ownei's.  It  is 
conci.*r.ded,  however,  that  as  the  money  was  his  o\vn,  he  had  a  right 
to  appropriate  the  payment  to  the  lower  lot,  and  that  the  other  mort- 
gagors are  not  injured  by  it.  and  have  no  right  to  complain  of  it. 
Witlvrat  (disputing  that  this  might  be  so,  it  is  not  so  much  the  right 
to  appropriate  the  payment  that  is  complained  of,  (though  it  is  not 
by 'any  Tiieans  admitted)  as  the  partition  of  the  land  with  James  in 
ignorance  of  the  alleged  agi'eement,  wherein'  tlie  buithen  C»f  the 
mortgage  is  sought  to  be  thrown  on  his  lot.  Tliat  James  and  Edward 
contemplated  an  equal  division  of  tlie  land  l>etween  them  from  the 
first,  is  quite  evident  from  the  evidence  both  of  Andrew  and  Edward 
McCai-tiiey.  Edward  says,  "In  1S47,  in  the  autumn,  my  brother 
''cud  I  went  into  possession  ;  v;e  lived  in  the  old  house.  In  1649  I 
"built  a  house.  My  brother  suggested  the  place  on  the  lower  lot. 
"  When  I  Iniilt  the  house,  he  agi'e(?d  that  I  should  have  the  lower  lot 
"  and  he  the  upper."  Andrew  Mc(L\irtney  says,  "At  the  time  I  gave 
"  the  deed  to  Mr.  Johnston,  the  boys  (/.  e.  James  and  Edward)  in- 
"  tended  to  divide  in  the  way  they  af  tenvards  did."  Thus  it  appears 
that  about  two  years  before  the  conveyance  of  the  Gagetown  prop- 
erty, and  the  making  of  the  alleged  agreement,  these  brothel's,  know- 
ing probably  the  intention  of  their  father  to  give  them  his  share  of 
the  property,  had  agreed  to  make  an  equal  division  of  the  whole. 
Can  it  then  be  supposed  that  James,  when  by  the  deed  from  his 
father  he  became  the  owner  of  an  undivided  half  the  land,  would, 
without  receiving  any  equivalent  or  consideration,  have  executed  a 
deed  of  partition  with  his  brother,  giving  him  that  half  which  was 
exonei*ated  from  the  pp-^'ment  of  the  mortgage  ?  Equality  of  parti- 
tion appears  also  to  have  been  intended  by  the  father  as  well  as  the 
sons.  Andrew  McCartney  shewed  this  when  he  conveyed  his  share 
to  his  two  sons  knowing,  as  he  did,  some  years  before,  that  thev  had 
agreed  to  divide  the  land  equally.  He  sa^-s  in  his  evidence — "  f  gave 
the  deed  to  James  as  well  as  Edward,  not  to  be  partial  to  citner." 
If  then,  by  an  arrangement  between  the  father  and  Edward,  the  lot 
which  the  brothers  had  agreed  should  be  Edward's  could  be  exoner- 
ated from  the  mortgage,  and  James,  in  ignorance  of  such  aiTange- 
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iiient,  was  induced  to  execute  this  partition  deed,  it  would  be  a  fraud 
upon  him,  and  the  parties  to  such  fraud  could  not  expect  tlie  aid  of 
this  Court  to  carry  out  their  intention.  That  James  was  ignorant 
of  any  airangement  by  which  the  payment  of  the  moi*tgage  was 
intended  to  be  throwTi  upon  his  lot  alone,  rcppcars  by  liis  own  evi- 
dence, which  Ls  not  contradicted  by  eitlier  his  father  or  Edward. 
3rd.  To  give  effect  to  such  an  agreement  would  be  contiary  to  the 
provisions  of  the  Statute  of  Frauds.  It  is  set  up  as  an  agreement 
between  Andrew  McCartney  and  tlie  plaintiff,  by  which  the  latter 
released  one  lot  of  the  mortgaged  premises  from  the  incumbrance. 
But  I  think  there  is  no  evidence  of  any  such  agreement  even  ver- 
bally, and  certainly  none  in  WTiting,  the  specific  performance  of  which 
could  have  been  enforced  by  McCartney.  If  the  defendants  cannot 
make  out  such  an  agi-eement  in  fact,  and  shew  that  it  is  binding,  they 
have  nothing  to  stand  upon,  for  it  is  only  by  virtue  of  such  agree- 
ment that  James  McCartney's  lot  is  to  be  made  primarily  liable  for 
the  payment  of  the  mortgage.  A  question  son.ewhat  similar  to  this 
arose  in  the  case  of  Robinson  and  Gee,  (1  Ves.  2(jl).  There  A, 
tenant  in  tail,  remainder  to  his  brother  B  in  tail  with  other  remain- 
ders, wanting  to  raise  money  to  pay  debts  on  his  estate,  proposed  to 
B  to  join  in  a  mortgage,  which  was  done,  and  both  joined  in  a  bond, 
but  A  received  the  money.  The  remainder  V>e:ng  vested  in  posses- 
sion in  B,  on  the  death  of  A,  his  creditors  brought  a  suit  to  turn  the 
mortgage  debt  on  the  real  estate  of  B,  and  to  exonerate  the  personal 
estate  of  A.  Parol  evidence  was  ofiured  of  an  a^jreement  between 
the  brothers  that  the  debt  should  rest  entirelv  on  B's  estate ;  but 
Lord  Hardwick  was  of  opinion  that  such  evidence  could  not  be 
admitted.  And  in  Stevens  v.  Cooper,  (1  John.  Ch.  R.  425),  cited  in 
the  note  to  the  American  ed.  of  Powell  on  Mortgages,  141),  it  is  said 
— ^where  several  lots  of  land  are  mortgaged,  the'  n;ortgagor  or  pur- 
chaser under  him  cannot  set  up  a  parol  agreement  made  at  the  time 
of  the  mortgage,  that  in  case  the  mortgagor  should  sell  either  of  the 
lots,  the  mortgagee  would  release  such  lot  from  the  mortgage  on 
being  paid  a  certain  sum  per  acre  by  the  purchaser.  It  would  also 
he  contrary  to  the  policy  of  our  Registry"  Act  to  uphold  such  an 
agreement.  It  would  not  only  be  allowing  a  conveyance  of  an  in- 
terest in  lands  to  be  made  by  words  only,  but  also  allowing  such 
verbal  conveyance  to  defeat  a  bona  fide  registered  deed.  It  would 
I  be  a  fraud  upon  the  three  defendants  who  claim  under  the  mortgages 
I  given  by  James  McCartney.  They  would  find,  by  searching  the 
I      records  of  the  County,  that  in  1847,  Andrew,  James  and  Edward 

■  McCartney  were  the  owners  of  a  faiTu,  subject  to  a  mortgage ;  that 
K     some  years  after  Andrew  conveyed  his  interest  to  James  and  Edward, 

■  tod  that  they  divided  the  land  equally  between  them ;  they  would 
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find  nothing  on  the  records  to  shew  that  the  liability  which  attached 
by  the  mortgage  on  the  whole  of  the  land  was  altered  in  any  way, 
and  neither  they  nor  James  McCaitney,  under  whom  they  claim, 
have  the  slightest  notice  of  any  other  deed,  writing,  or  agreement  of 
any  kind  affecting  the  property ;  they  advance  their  money  on  the 
faith  of  the  public  records  and  their  knowledge  of  the  value  of 
James*  share  of  the  land,  subject  to  the  payment  of  half  the  mort- 
gage debt ;  and  it  would  l)e  monstrous  if  they  were  to  be  told  that 
their  mortgages  were  useless  because  there  was  a  private  arrange- 
ment between  the  mortgagee  and  one  of  the  mortgagors,  (not  the  one 
under  wliom  they  claim),  that  the  whole  burthen  of  the  mortgage 
was  thrown  on  that  portion  of  the  land  which  was  conveyed  to  them. 
For  these  reasons  I  am  of  opinion  that  the  exceptions  to  the  banis- 
ter's report  must  be  allowed.  I  have  not  referred  to  one  fact  stated 
in  the  evidence,  viz.,  that  Andrew  McCartney  and  his  wife  lived 
with  and  Vv'ere  maintained  by  Edward.  There  was  nothing  to  shew 
any  agreement  about  it,  or  that  Andrew  intended  to  convey  his  share 
of  the  land  to  Edward  in  consideration  of  maintenance,  and  I  did 
not  think  the  case  was  aftected  by  it.  There  is  another  circumstance. 
In  the  aiLswers  of  Andrew  and  Edward  McCartney,  they  state  the 
conveyance  of  the  Gage  town  property  to  have  been  made  to  John- 
ston in  June  lHo4.  The  banister's  report,  and  all  the  evidence, 
stated  the  date  of  the  deed  to  be  12th  July  1851.  This  may  have 
been  an  oversight  on  the  defendant's  part,  or  it  may  have  been  so 
stated  to  get  rid  of  any  supposed  effect  of  the  three  joint  payments 
of  £20,  £:]."),  and  £75,  made  in  May  1852,  8  and  4,  respectively. 

Decree,  tliat  so  much  of  the  barrister's  report  as  states  the  sum  of 
£35.*]  14s.  5d.  to  be  due  to  the  plaintiff,  for  principal  and  interest, 
on  the  20 th  June  last,  and  recommends  a  sale  of  the  mortgaged 
premises,  be  confirmed ;  but  as  to  so  much  of  the  report  as  recom- 
mends that  such  sale  be  made  in  two  lots,  and  that  the  lot  lying  to 
the  noi-thwest  of  a  certain  dividing  line,  running  from  the  River 
Saint  John  to  the  rear  of  the  lots,  be  fii*st  sold  and  the  proceeds 
applied,  itc,  be  disallowed.  That  a  sale  of  the  whole  of  the  mort- 
gaged premises  be  made  under  the  direction  of  Mr.  Jack  and  pro- 
ceeds applied  towards  the  payment  of  the  said  sum  of  £353  14s.  od., 
and  the  subsequent  interest  and  costs. 


Johnston  v.  McCartney  and  others. 

In  ffeneral,  payment  of  costs  between  co-defendants  is  not  directly  ordered ;  bnt  the 
plaintiff  is  ordered  to  pay  the  costs  to  the  defendant  to  whom  they  are  decreed,  and 
to  add  them  to  the  general  costs  in  the  cause  and  recover  them  from  the  other  de- 
fendants. 
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The  Bank  of  New  Bruaswick  v.  Cronk  and  others. 

Fraser,  on  behalf  of  the  defendant,  James  McCartney,  moved  on 
the  8th  December  for  costs  on  the  exceptions  to  the  Barrister's  re- 
port in  the  case.     (See  ante  imge  '220,) 

Gj'egoi'y,  for  the  defendants,  Andrew  McCartney  and  Edward 
McCartney,  opposed  the  motion. 

JjT.  B.  Bainsford  appeared  for  the  plaintiff. 

Cur,  adv.  vidt. 

Allen,  J.  (11th  Dec.)  said  that  the  Cqurt  would  not,  except  in 
certain  cases,  not  applicable  here,  directly  make  an  order  for  the  pay- 
ment of  costs  between  co-defendants;  but  that  object  was  indirectly 
attained  by  ordering  the  costs  of  one  defendant  to  be  paid  by  the 
plaintiff,  ii.nd  received  back  by  him  from  another  defendant.     Cliff 
r.  Wadsworth  (7  Jur.  1,008,  s.  c.  2  Y.  &  Col.  598);  Blenkinsopp  v. 
Blenkinsopp  (12  Beav.  588);  Morgans  Costs,  87.     Tlie  order  would 
be,  that  the  costs  of  the  exceptions  to  the  Barrister's  report,  and  tlie 
costs  of  the  examination  of  witnesses  and  proceedings  before  the 
Barrister,  arising  out  of  the  claim  of  the  defendants,  Andrew  Mc- 
Cartney and  Edward  McCartney,  to  exempt  that  poi-tion  of  the  land 
daimed  by  Edward  McCartney  from  the  payment  of  the  mortgage, 
be  taxed  by  the  Clerk,  and  paid  by  the  plaintiff  to  the  def  endant, 
James  McCartney;  and  that  the  amount  of  such  costs  be  repaid  to 
the  plaintiff  by  the  defendants,  Andrew  McCartney  and  Edward 
McCartney,  within  twenty  days  after  demand  and  service  of  this 
order,  and  be  recovered  from  them  by  the  plaintiff  in  addition  to  and 
separate  and  apart  from  the  general  costs  in  the  cause. 


The  Bank  of  New  Brunswick  v.  Cronk  and  others. 

January  5,  1867. 

In  A  niit  for  foreclosure  of  a  mortgage,  by  which  the  mortgagor,  in  addition  to  other 
property  conveyed,  assigned  a  mortgage  given  to  him  by  >i.,  the  plaintiff  is  not  en- 
titled to  recover  the  costs  incurred  by  him  in  defending  a  suit  for  redemption  bruught 
igiinst  him  by  the  assignee  of  the  ledemption  of  M.,  in  which  suit  eacli  party  was 
ordered  to  pay  his  own  costs. 

B,  B.  Bainsford,  at  the  November  sittings,  moved  to  make  abso- 
lute an  order  nisi  to  confirm  the  report  of  the  Banister  in  this  cause. 
The  facts  are  fully  stated  in  the  judgment  of  the  Court. 

Cur.  adv.  vult 
AUEN,  J.,  now  delivered  judgment. 
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The  Bank  of  New  6i-uu8wick  v.  Cronk  and  others. 

This  was  a  suit  for  foreclosure  of  a  moitgage  give  to  the  plaintifik 
by  James  Travis  on  the  20th  December,  1849,  to  secure  the  payment 
of  £2,705,  and  interest.     The  mortgage,  as  set  out  in  the  bill,  recites 
a  moitgage  given  by  one  James  McGregor  to  the  said  James  Tmvis 
in  September,  184G,  to  secure  the  payment  of  £425  in  ten  years, 
with  interest.     The  mortgage  froui  Tnivis  to  tlie  plaintiffs  conveyed 
several  lots  of  land,  and  also  assigned  the  mortgage  gi  ven  to  him  by 
McGregor.     The  several  defendants  claim,  either  as  subsequent  mort- 
gagees from  Travis,  or  as  purchasers  of  his  eqtiity  of  redemption  in 
parts  of  the  land,  their  exact  interests  not  })eing  materia].     The  bill 
alleges  that  by  a  suit  brought  by  William  Livingston,  who  was  the 
assignee  of  the  equity  of  redemption  of  that  pari  of  the  land  de- 
.scribed  in  the  mortgage  from  McGregor  to  Travis,  against  the  plain- 
tiffs and  Travis,  the  ilcGregor  mortgage  was  redeemed;  that  Travis 
having  been  for  a  certain  time  in  possession  of  the  lands  included  in 
the  ilcGregor  mortgage,  and  received  the  rents  and  profits  thereof, 
a  large  amount  was  charged  therefor  against  the  plaintiffs  as  the 
assignees  of  the  mortgage,  and  a  large  amount  uf  money  was  neces- 
saiily  expended  by  them  in  defending  the  suit,  and  in  the  reference 
aiising  therefrom.     The  report  of  the  Barrister  in  the  present  case 
states  that  in  May  1853  Livingstcm  paid  to  the  plaintiffs  $10,270.15, 
the  amount  claimed  by  them  as  due  on  the  McGregor  mortgage, 
under  protest  that  such  amount  was  not  due  ;  that  by  the  decree  in 
the  suit  of  Livingston  against  the  plaintiffs,  it  was  ordered  that  the 
plaintiffs  should  pay  to  Livingston  £G94  2s  lOd.  overpaid  to  them 
on  said  mortgage,  with  £437  (>s.  interest,  making  in  all  £1,131  88. 
lOd.,  which  sum  they  paid  to  Livingston;  that  in  defence  of  that 
suit  the  plaintiffs  incurred  and   paid   certain  costs,  amounting  to 
S2,337.G2 ;  and  the  Barrister  has  allowed  the  plaintiffs  the  amount 
which  they  paid  to  Livingston,  and  the  costs  incurred,  together  with 
interest  to  the  date  of  the  report,  the  costs  and  interest  amounting  " 
10  S2, 526.85.     There  was  no  argument  before  me  on  the  motion  to  — 
confirm  the  Barrister's  report,  and  no  authority  cited  to  shew  thaW 
the  plaintiffs  were  entitled  to  recover,  in  this  suit,  costs  which  thej^ 
incurred  in  another  suit  relating  to  a  part  of  the  same  property,     its 
may  be  that  a  mortgagee  is  entitled  to  recover  all  costs  incurred  i 
ascertaining  or  defending  his  rights ;  but  whether  this  will  entitle 
him  to  recover  the  costs  of  a  suit  in  which  he  was  unsuccessful, 
am  not  prepared  to  say.     The  plaintiffs,  in  the  suit  brought 
thent  by  Livingston  to  redeem  the  McGregor  mortgage,  were  unsne— 
sessf ul,  and  consequently  were  refused  costs,  contrary  to  the  ordinaiy 
rule  in  suits  to  redeem :  each  party  being  ordered  to  pay  his  owKB 
costs.     It  would  seem  now,  by  tne  sdiedule  to  the  Barrister's  repoxifc* 
that  he  has  allowed  them  not  only  the  costs  of  their  own  solicitor  aa<3 
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I  in  that  suit,  but  also  the  costs  of  Livingston's  solicitor,  and 
lOifnt  paid  the  Barrister  to  whom  it  was  referred  to  take  the 
t  in  that  case,  which  I  should  suppose  would  be  paid  by  the 
fr,  Livingston. 

ist  confess  that  I  am  not  very  competent  to  decide  questions 
±y  practice ;  but  I  have  not  been  able  to  satisfy  myself  as  to 
tintilTs  right  to  these  costs.  The  order  therefore  will  he  that 
)oi-t  be  confirmed,  except  as  to  so  much  as  recommends  the 
nee  of  the  costs  and  interest  thereon,  82,526.85,  and  that  the 
lored  premises  be  sold  under  the  direction  of  Mr.  Jack  fur  pay- 
>i  the  balance,  subsequent  interest,  and  costs.  As  the  amount 
costs  claimed  is  large,  and  the  question  an  impoilant  one,  it 
'  a  very  proper  case  for  appeal,  and  I  should  much  prefer  that 
lintiffs  should  take  that  course,  than  abide  by  my  decision  of 
liter. 


Wiggins  and  others  v.  Floyd. 

April  2,  1867. 

t  f :  r  foreclosure  of  a  mortgage  in  fee,  after  the  death  of  the  mortgagee,  the 
inst  khow  in  whom  the  legal  estate  is  vented.  Alleging  that  the  plaintiff  is 
tor  and  trustee  of  the  mortgagee  is  not  sut&cient. 

n  A.  Wright  moved  to  take  the  bill  in  this  case  pro  confesso 
.nt  of  appearance.  The  suit  was  brought  for  the  foreclosure  of 
tg^'^e  in  fee  given  by  Oliver  Barberie  to  Stephen  Wiggins, 
ed,  the  defendant  having  become  the  owner  of  the  ot^nity  of 
ption.  The  bill  alleged  that  Stephen  Wiggins  died  on  the 
ilay,  18G3,  leaving  a  will,  and  thereby  appointed  the  plaintiffs 
jcutors  and  trustees ;  that  probate  of  the  will  was  granted  to 
and  they  took  upon  themselves  the  execution  of  the  trusts. 

EN,  J. — It  does  not  appear  in  whom  the  legal  estate  of  the 
iged  premises  is.  Describing  the  plaintiffs  as  "trustees"  is  not 
i — tliey  may  be  merely  trustees  of  the  personal  estate.  If  the 
Iged  lands  were  devised  to  the  plaintiffs  by  Stephen  Wiggins, 
kt  to  be  so  stated  in  the  bill ;  if  they  were  not  devised,  the 
II  Stephen  Wigrins  should  be  added  as  plaintiffs.  This  case 
'  over,  with  leave  to  the  plaintiffs  to  apply  to  amend  their 
tnay  be  advised. 
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Wallace  and  Wife  v.  Woods. 

Apbs 

In  a  suit  to  obtain  parent  of  a  legacy  ;  qitftre,  whether,  if  the  bill  ahewB  1 
estate  insufficient  for  payment  of  the  debts,  it  must  not  also  shew  thai 
was  charged  on  the  land,  if  the  plaintiff  seeks  payment  therefiom. 

The  bill  in  this  case  was  filed  against  the  defendant,  as 
trator  cum  testamento  annexo,  of  John  Woods,  deceased, 
payment  of  a  legacy  bequeathed  to  the  female  plaintiff, 
stated  that  John  Woods,  by  his  will,  devised  and  oequeath 
property  to  the  defendant,  he  paying  all  the  testator  s  lei 
that  he  bequeathed  a  legacy  of  £25  to  the  plaintiff,  whid 
paid ;  and  that  the  testator's  debts  exceeded  the  personal  ej 
it  prayed  that  an  account  might  be  taken  of  the  testator  s  c 
of  the  personal  estate  come  to  the  defendant  s  hand,  and 
estate  might  be  administered  in  this  Court. 

John  A.  Wright  now  moved  to  take  the  bill  pro  canfes8o 
of  an  appearance. 

Allen,  J.,  said,  the  plaintifi*  could  have  a  reference  to  inq 
the  debts  and  personal  estate ;  but  if  the  object  of  the  su 
have  the  legacy  paid  out  of  the  real  estate,  he  did  not  t 
plaintiff  had  shewn  any  right  to  it,  as  it  did  not  appear  bj 
that  the  legacy  was  charged  on  the  land;  and  it  did  not  ap 
the  testator's  debts  exceeded  the  personal  estate  left,  thei 
legacy  could  only  be  paid  out  of  the  land.  The  case  mij 
over,  and  the  plaintiff  could  apply  again  if  he  thought  it . 


Byers  r.  Harrigan  and  Howe. 

Aprii 

Where  one  of  the  persons  named  as  defendants  in  a  suit  had  died  before  t 
issued,  the  pleaclings  were  amended  by  striking  out  his  name,  and  the 
re-BWom. 

On  motion  to  take  the  bill  pro  confesso  in  this  case  agair 
fendant,  Michael  Haiiigan,  it  appeared  that  the  summons  I 
on  the  17th  October,  18G6,  against  Catherine  Harrigan 
Hari'igan  and  John  Howe.  The  suit  was  brought  for  the  f< 
of  a  mortgage  given  to  the  plaintiff  by  Catherine  Harrigai 
chael  Harrigan;  and  the  defendant  Howe  was  a  second  n 
The  bill  stated  that  Catherine  Harrigan  had  only  a  life  est 
property,  and  that  she  died  after  giving  the  second  mori 
the  plaintiff  was  not  aware  of  her  death  till  after  the  e 


IN   EQUITY.  232 


Wright  r.  Evansou. 


ment  of  the  suit.  The  defendant  Howe  had  answered.  The  case 
stood  over  until  this  day  in  order  that  the  pleadings  might  be 
amended. 

H,  B.  Rainsfaixl  now  moved  to  amend,  and  produced  an  affidavit 
stating  that  Catherine  Harrigan  died  in  March,  1865. 

Allen,  J.,  directed  that  the  summons,  bill  and  interrogatories 
should  be  amended  by  striking  out  the  name  of  Catherine  Harrigan 
as  defendant,  and  amending  the  bill  and  inten-ogatories  by  stating 
the  time  of  her  death ;  also,  that  the  defendant  Howe  should  have 
leave  to  take  his  answer  oft*  file,  and  amend  the  title  by  striking  out 
the  name  of  Catherine  Hanigan,  and  re-swear  and  re-file  it. 


Wright  v.  Evanson. 

April  2,  1867. 

Where  ao  amendment  was  made  in  a  foreclosure  suit,  by  adding  plaintiffs  after  the 
filiog  of  the  bill,  the  defendant  was  allowed  a  month  to  answer  after  service  of  the 
order  to  am«nd,  and  of  a  copy  of  the  amended  bill. 

The  bill  in  this  case  was  filed  by  Eliza  Wright  and  William  M. 
Wright,  executrix,  &c.,  of  William  Wright,  deceased,  for  the  fore- 
dosur^  of  a  mortgage  made  by  the  defendant  to  the  said  William 
Wright  and  Ward  Chipman,  and  the  survivor  of  them,  his  heirs,  <fce., 
as  trustees  in  a  marriage  settlement  of  one  Maiy  Armstrong.  Wil- 
liam Wright,  who  was  the  surviving  tiiLstee,  died  in  1805,  leaving 
several  children,  in  whom  the  legal  estate  in  the  mortgaged  premises 
vesied.  An  order  nisi  had  been  made  to  amend  the  summons  and 
bill,  by  adding  the  names  of  the  several  children  of  William  Wright 
*8  plaintiffs,  and  alleging,  in  the  bill,  that  on  the  death  of  William 
Wright  the  legal  estate  in  the  premises  became  vested  in  them.  A 
copy  of  the  orrler  was  directed  to  be  served  upon  the  defendant  four- 
teen days  before  the  sitting  of  this  Court. 

Kaye,  for  the  defendant,  now  contended  that  he  was  entitled  to 
the  same  time  to  appear  after  service  of  the  order  nisiy  as  if  he  had 
then  been  served  with  the  summons,  it  being,  in  fact,  a  new  cause, 
W  Vict,  c  18,  §  4.  If  proper  parties  had  been  made  plaintiffs  at 
fiwt,  defendant  might  have  settled  the  suit. 

John  A,  Wright,  contra. 

Allen,  J.,  said,  that  as  the  summons  served  on  the  defendant 
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Grodfrey  r.  Oglesby.     In  re  Hunter. 

stated  the  date  of  mortgage,  the  parties  between  whom  it  was  made, 
and  the  amount  claimed,  as  directed  by  the  Act  26  Vict.,  c.  IC,  §  4, 
there  could  be  no  pretence  that  the  defendant  was  misled  by  the 
heirs  of  Wright  not  being  made  plaintiffs,  and  that  substantial  jus- 
tice would  he  done  by  allowing  him  a  month  to  appear  and  answer. 
It  was  ordered  that  the  summons  and  bill  should  be  amended  as 
proposed,  and  that  the  defendant  should  have  a  month  to  answer 
after  sei-vice  of  the  order  to  amend  and  of  a  copy  of  the  amended 
bill  and  interrogatories. 


Godfrey  r.  Oglesby. 

May  11,  1867. 

A  defendant  is  entitled  to  a  month  to  answer  after  the  filing  of  the  bill ;  and  notice 
of  motion  to  take  the  bill  pro  confefso  cannot  1>e  given  tul  the  expiration  of  thai 
time,  though  a  copy  of  the  biU  and  interrogatories  may  have  been  served  on  the 
defendant  more  than  a  month  before  the  notice. 

Straton  moved  to  take  the  bill  2>^'^>  confesso  for  want  of  answer. 
A  copy  of  the  Bill  and  interrogatories  had  been  ser\'ed  on  the  defend- 
ant's solicitor  on  the  19th  March  last,  and  notice  of  this  motion  oa 
the  19th  April.     The  bill  and  interrogatories  were  filed  on  the  IsW 
April. 

Allen,  J.,  referring  to  the  Act  17  Vict.,  c.  18,  §  4  and  7,  said  that^ 
the  bill  ought  to  be  filed  before  the  copy  was  served,  and  that  ther 
defendant  was  entitled  to  a  month  to  answer  after  the  bill  was  filed^ 
The  notice  of  motion  to  take  the  bill  lyro  confess  could  not  be  given, 
until  the  defendant  was  in  default  for  not  answering.  This  notion 
was  consequently  given  too  soon,  and  the  motion  must  be  refused. 


In  re  Hunter, 

Auoun  ^  1807. 

In  an  application  to  pat  an  administration  bond  in  luit,  the  Court  will  not 

whetner  there  has  been  a  breach  of  the  bond.     If  the  applicant  makes  oat  a 
/arte  case  of  breach,  and  that  he  is  a  proper  person  to  sae  for  it,  he  is 
an  assignment. 

An  assignment  will  not  bo  refosed  thoagh  there  is  a  Tariance  between  the  bond 
the  form  given  by  the  Act. 

The  counsel  moving  for  the  assignment  is  not  bonnd  to  shew  that  he  is  Mithorind 
make  the  application. 

It  is  sufficient  to  shew  the  substance  of  the  proceedings  against  the  admiairtnte 
the  Probate  Ooort  witkont  prodooing  a  oopy  of  them. 
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Jack,  Q.  C,  moved  for  an  order  to  put  the  administration  bond  in 
this  estate  in  suit,  on  the  several  grounds  hereinafter  stated. 

8,  R,  Thomson,  Q.  C,  opposed  the  motion. 

Allen,  J,,  now  delivered  judgment. 

This  was  an  application  on  behalf  of  Henry  Femie  and  William 
J.  Femie,  judgment  creditors  of  the  deceased,  for  an  order  under  the 
Revised  Statutes,  c.  13G,  §  50,  to  put  the  administration  bond  in  suit 
on  the  following  grounds : — 1st.  That  the  administrator,  Francis  D. 
Hunter,  had  not  filed  any  inventory  of  the  estate.  2nd.  That  he  had 
not  rendered  a  just  and  true  account  of  his  administration,  and 
administered  the  estate  according  to  law.  3rd.  That  he  had  not  paid 
the  costs  of  proceedings  in  the  rrobate  Court  ordered  to  be  paid  out 
of  the  estate,  in  consequence  of  a  citation  issued  requiring  him  to  file 
an  inventory  and  account.  The  application  was  opposed  by  Robert 
Hunter,  one  of  the  sureties  in  the  administration  bond,  on  the  grounds: 
1st.  That  it  did  not  appear  that  Messi-s.  Femie  had  authorized  the 
application  to  be  made.  2nd.  That  the  condition  of  the  bond  given, 
varied  from  the  form  prescribed  by  the  Act,  (1  Rev.  Stat.  358). 
8r4  That  no  devastavit  was  shewn,  and  that  the  administrator  should 
have  been  sued  on  the  judgment  recovered  against  the  deceased. 
Vk  That  non-payment  of  the  costs  awarded  by  the  Probate  Court 
was  not  a  breach  of  the  condition  of  the  bond.  5th.  If  such  non- 
payment was  a  breach,  it  had  been  satisfied  by  taking  the  adminis- 
trator in  execution  for  the  costs ;  and  6th.  That  a  copy  of  the  pro- 
ceedings pf  the  Probate  Court  on  the  citation  issued  against  the 
administrator  should  have  been  produced. 

As  to  the  first  objection — I  think  where  a  counsel  makes  a  motion 
in  Court,  it  must  be  assumed  that  he  has  the  authority  of  the  person 
on  whose  behalf  he  professes  to  be  acting,  and  that  ne  is  not  called 
upon  to  produce  his  authority.  There  is  nothing  to  shew  that  Mr. 
Duff  instituted  this  proceeding  without  authority  from  Femie,  for 
whom  he  also  appears  to  have  been  acting  in  the  Probate  Court. 
Secondly,  Whatever  might  be  the  effect  of  tne  variance  between  the 
bond  executed  and  the  form  given  by  the  Act,  (using  the  word 
"them"  instead  of  "him"),  if  it  were  necessary  to  assign  a  breach 
on  that  part  of  the  bond,  it  does  not  appear  to  me  that  it  would  have 
the  effect  of  avoiding  the  bond  altogether,  where  there  are  other 
tad  distinct  parts  of  the  condition  not  affected  by  this  variance;  but 
whether  the  bond  is  valid  or  not  must  be  determined  by  the  Court 
^  Law.  In  Sandrey  v.  Michell,  (3  Swa.  &  Tris.  25),  on  an  applica- 
^  to  put  an  administration  bond  in  suit,  it  was  held  that  the  Pro- 
hate  C!oart  would  not  entertain  objections  to  the  validity  of  the 
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Th  re  Hauler. 


condition  of  the  bon<L  I  think,  therefore,  that  this  objectioi 
not  to  prevail  against  the  application.  Thirdlj',  I  do  not  thk 
called  upon  to  determine,  on  this  application,  whether  there  h 
a  breach  of  the  bond  or  not.  If  a  pi^ima  fade  right  to  sue 
bond  is  made  out  by  the  creditor,  I  think  he  ought  to  be  allc 
bring  his  action  and  try  the  question  of  the  liability  of  the  s 
In  the  Archbishop  of  Canterbury  v.  House  (Cowp.  140),  Lore 
field  said  it  was  ex  debito  jiudicicv  to  allow  a  creditor  to 
administration  bond  in  suit ;  but  it  was  af tenvards  held  tl 
Court  had  a  discretion  in  the  matter,  and  might  decline  to  n 
order  though  there  had  been  a  breach  of  the  bond.  Crowley  r 
(1  Cui-t.  458).  Murray  v.  Mclnerheny,  (I  Curt.  576).  I 
these  cases  the  alle^jed  breach  was  the  non-deliverv*  of  an  in^ 
at  the  time  specified  in  the  bond,  but  the  administrator  had  n 
cited  to  bring  in  an  inventory,  and  therefore  the  Court  ref 
order  the  bond  to  be  put  in  suit. 

In  the  present  case,  the  administrator  has  been  cited  to  fi 
an  inventory  and  an  account  of  his  administration.  He  has  : 
account  in  which  he  omits  to  charge  himself  with  the  pi-ocee 
Policy  of  Insurance  on  the  life  of  the  intestate  for  £1,000  s 
which  the  creditors  alleged  he  had  received,  and  the  Probate 
after  heaiing  the  parties,  decreed  that  the  administmtor  was 
able  with  the  sum  of  £1,229  5s.  7d,  the  proceeds  of  the  pol 
l)onuses  thereon,  which  he  had  received  in  addition  to  the  i 
which  he  had  credited  in  his  accounts  with  the  estate.  Th 
that  the  Femies  are  judgment  creditoi-s  of  the  intestate — t 
administmtor  omitted  to  file  an  inventorv  and  account — thai 
ceived  the  jiroceeds  of  the  insurance  and  did  not  credit  the  i 
to  the  estate — and  that  the  Pi*obate  Couit  decreed  that  '. 
chai-<^'eable  with  it,  are  not  denied  either  bv  the  administi 
sureties — indeed  the  affidavit  of  Robeit  Hunter  expiessly  adr 
receipt  of  the  money  by  the  administrator,  and  undei-takes  to  i 
for  the  expenditure  of  a  part  of  it.  WTiether  the  omission 
tlu;  inventory,  or  to  account  for  the  proceeds  of  the  insumr 
breach  of  the  condition  of  the  bond,  can  only  be  detennined 
Couit  in  which  the  bond  i^  sued.  The  object  of  this  applici 
to  enable  the  judgment  creditors  to  try  that  question,  and 
have  omitted  to  take  any  proceedings  against  the  administi 
perfect  their  right  under  the  judgment,  they,  and  not  the  s 
will  l»e  the  sufferers  in  the  action.  In  Young  v.  Skelton  (* 
7!)0),  on  an  application  to  declare  an  administration  bond  fo 
and  to  oi-der  it  to  be  put  in  suit,  Sir  J.  Nicholl  says:  *'The  1 
•*  astical  Court,  when  cases  of  this  nature  have  been  properly 
"  eicd,  has  never,  I  conceive,  decided  whether  thei*e  has  been  a 
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"of  bhe  bond  or  not.     It  avoids  prejudicing  either  party."     And  he 
directed  the  bond  to  be  attended  with,  and  produced  in  a  Couit  of 
Law  for  the  purpose  of  being  sued.     In  applications  under  the  Eng- 
lish Probate  Act,  20  and  21  Vict.,  c.  77,  by  which  authority  is  given 
to  assign  the  bond,  it  has  been  held  sufficient  to  entitle  the  applicant 
to  an  assignment  if  he  makes  out  a  priraa  facie  case  of  breach  of  the 
bond,  that  he  is  entitled  to  sue  for  the  breach,  and  that  the  applica- 
tion is  bon-a  fide,  Sandrey  v.  Michell  (3  Swa.  and  Tris.  25),  Baker  v. 
Brooks  {Ihid,  32\     In  re  Young  (Law  Rep.  1  Prob.  1 80).     Accord- 
ing to  these  authorities  (and  indeed  without  them)  I  think  the  ap- 
plicants have  shewn  enough  to  entitle  them  to  the  order.     It  is 
unnecessarj'',  therefore,  to  consider  whether  the  non-payment  of  the 
costs  awarded  by  the  Probate  Court  is  a  breach  of  the  l)ond;  or, 
assuming  it  to  be  so,  whether  the  taking  tlie  administrator  in  execu- 
tion for  those  costs  amounts  to  satisfaction.     The  only  remaining 
objection  is,  that  a  copy  of  the  procet.»dings  in  the  Probate  Court  was 
not  produced.     There  is  clearly  nothing  in  this.     The  affidavit  states 
that  certain  proceedings  were  taken  in  the  Probate  Couit,  and  that 
an  order  was  made  in  reference  to  the  administrator's  account,  and 
the  money  in  his  hands — the  sub^^tance  of  which  is  set  fortli — giving 
the  dates  and  amounts  and  alleging  non-payment  by  the  administra- 
tor.   The  correctness  of  this  statement  is  not  denied.     It  gives  all 
the  information  that  is  required,  and  I  know  of  no  reason  why  the 
proceedings  should  be  set  out  verhathn. 

Tlie  order  will  be,  that  the  administmtion  bond  may  be  put  in  suit 
^y  the  pt»titioners,  Henry  Fernie  and  William  J.  Fernie,  according  to 
tbe  provision^  of  the  Revised  Statutes,  Cap.  130,  and  that  in  case  the 
**aid  suit  l>e  tried  in  the  city  of  St.  John,  that  the  Registrar  of  the 
Pn)bate  Court  of  the  said  City  and  County  do  attend  the  trial  and 
produce  the  said  bond,  in  order  that  the  same  mav  be  triven  in  evi- 
dence;  and  that  if  the  said  suit  be  trii^d  (»lsewhere  than  in  the  city 
^i  St.  John,  and  the  plaintifEs  deem  it  necessary,  then  that  thi^  said 
R^Jgistiur  of  Prolmtes  do  deliver  the  said  administration  Ixmd  to 
tTiarles  Duff,  Esquire,  the  solicitor  for  the  petitioners,  for  the  pur- 
pose of  Ix'ing  used  in  evidence  on  the  said  trial,  on  his  filing  a  copy 
yf  the  .said  l)ond  with  the  said  Registrar  of  Probates,  and  entering 
^nto  a  recognizance  before  William  B.  Kinnear,  Esquire,  Barrister  at 
Uw,  ill  the  sum  of  six  hundred  pounds,  to  i*eturn  the  said  bond  in 
the  fiaiiie  state  and  condition  to  the  ofiice  of  the  said  Registrar  of 
PtoUtes  vXUn'  the  trial  of  such  cause. 
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The  Queen  v.  Sparrow  and  others. 

Februaby  7,  1868* 

A  recognizance  entered  into  for  the  prosecution  of  an  Election  petition  before  the 
2^^Qae  of  Aasemblv,  under  the  Rev.  Stat.,  c.  98,  and  certified  to  the  Supreme  Court 
V  the  Speaker  as  forfeited,  is  not  a  record  ;  and -in  scire/acias  on  such  a  rocosnizance 
*Hh  an  averment  protU  patet  per  rerordum,  to  which  the  defendant  pleaded  nul  tiel 
^^^ord,  the  production  of  the  recognizance  so  certified  from  the  files  of  the  Court 
^^  not  prove  the  issue. 

This  was  a  trial  by  the  Record.    The  proceedings  were  by  scire 

^ciag  on  a  recognizance  entered  into  by  the  defendant  under  the 

^yised  Statutes,  cap.  98,  of  Controverted  Elections,  and  in  the  scire 

fi'cuts  the  recognizance  and  conditions  were  set  out  "As  by  the  record 

"rf  the  said  recc^nizance  duly  certified  and  now  remaining  before 

"oor  Justices  of  the  Supreme  Uourt  fully  appears,"  and  a  forfeiture 

•D^jed  for  non-payment  of  costs  taxed  by  the  Speaker  of  the  House 

of  Affiembly.    The  defendants  pleaded  nid  tiel  record ;  replication, 

''•t  there  is  such  a  record,  &c     In  proof  of  the  issue  and  the  only 

t.  Jp^ce  offered  by  the  Crown  was  the  recognizance  filed  with  the 

c.^wk,  imder  §  24  of  tiie  Act,  upion  which  it  was  objected  that  such 

^AiQgnixance  was  not  a  record. 

^  L  PabMT,  Q.  C,  contended  that  the  recognizance  certified  un- 
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der  the  Act  was  itself  the  record,  the  terms  of  the  Statute  rendering 
any  other  record  unnecessary,  for  it  provides  that  the  certifying  ot 
the  recognizance,  and  its  default  l)y  the  S^^eaker  to  the  Supreme 
(,'oiirt,  ^hall  give  it  the  sauu,'  effect  as  if  estreated  in  a  Court  of  Law. 

*S'.  R.  Tlifnnsov,  Q.  C,  contm.  Tlie  only  effect  of  estreating  a  re- 
cognizance is  to  i-eniove  it  from  the  tiles  of'  the  Court  where  it  was 
<ntered,  and  to  hring  it  into  the  Coui-t  of  Exchequer.  This  recog- 
nizance cannot  ]jc  a  record,  for  it  is  on  paper  and  not  on  parchment, 
as  rc(|uired  by  the  Rule  of  Court.     (Allen's  Rules  1). 

Ciu\  adv.  vidt. 

RiTCHiK,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  a  proceeding  l>v  srirf'/'fcids  upon  a  recognizance  entered 
into  by  the  defendants  under  the  Revised  Statutes,  Cap,  98,  "Of 
Controverted  Elections."  Tlie  si-'nr  jhc'urs  sets  out  the  recognizance 
and  condition,  "as  by  the  record  of  the  said  recoraizance  didy  certi- 
iied  and  now  remaining  ])ef(»re  our  Justices  of  the  Supreme  Court 
fully  appeal's,"  and  alleges  a  foifeitnre  in  the  non-pajnnent  of  the 
costs  taxe<l  by  the  Speakei"  of  the  House  of  Assembly.  The  defend- 
ant.s  pleaded  that  tht.^re  was  r>n  ivcord  of  the  said  supposed  recogni- 
zance I'enrAining  in  the  (V)nit  in  manner  and  fonn,  &c.  Replication, 
tliat  tliere  is  such  a  recoril,  t^'c,  and  this  the  Queen  is  ready  to  verify 
by  tlie  said  record,  and  i)rays  that  the  sai<l  lecord  may  be  inspected 
by  tlie  C(>'urt.  The  only  evidence  offered  by  the  Crown  to  prove  the 
issiu',  was  tlie  recognizance^  itself,  which  was  filed  by  the  Clerk  of 
this  t'ourt  under  the  24th  sj'ction  of  the  Statute;  and  the  question 
is,  whether  this  is  a  record.  The  section  is  as  follows:  "If  the  peti- 
**ti:)i!er  forfeit  his  rec<igni/.auce,  the  Speaker  shall  certify  such  recog- 
■'niz:ir;ee  to  the  Suiu'eiiie  Court,  and  the  default  therein,  which  shful 
■'be  concbisive  evidence  thei'eof;  and  t!ie  recognizance  so  certified, 

shall  have  the  same  etfeet  as  if  tlic  same  were  escheatt^I  [estreated] 
*  iViyi:i  a  Court  of  Law;  but  such  recognizance  so  certified  sliall  be 
'  deii\  v^re<l  by  the  (.Merk  or  Clerk  Assistant  of  the  House,  to  a  Judge 

oi  iiie  Suprenu*  Court,  (►r  such  officer  thereof  as  the  Court  shall  ap- 
"  point  to  receive  the  same."     The  chaj)ter  of  the  Revised  Statutes 
undt-r  which  the?  recognizance  is  taken,  is  substantially  a  copy  of  the 
Act  of  Parliament,   10  Geo.  3,  c.   Ki,"  known  as  the  Gronville  Act, 
ai.i.n.ied  by  the  2(S  (Jeo.  3,  c.  :>2,  and  5;]  Geo.  8,  c.  71.     This  last 
\vi  }( Mjuired  a  recogTiizarice  to  be  entered  into,  .substantially  in  the 
>^iiu  •  iV.rm  as  our  Statute.     See  2  Roe  on  Elections,  03.     The  Act  \rr 
whicli  the  trial  of  Eh^ction  Petitions  is  now  regulated  in  England,  19 
tin-  1 1  an<l  12  Vict.,  c.  08,  which  requires  a  recognizance  to  be  giveim 
a-i  in  the  frmner  Act,  and  directs  the  Speaker,  on  default,  to  certify 
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"the  recognizance  into  the  Court  of  Exchequer  and  declares  that  such 
transmission  of  the  recognizance  shall  have  the  same  effect  as  if  the 
same  were  estreated  from  a  Court  of  Law.     See  Clerk  on  Elections, 
505;  May's  Law  of  Parliament,  038.     The  question  then  is,  what  is 
tfie  eflfect  of  estreating  a  recognizance?     It  does  not  alter  its  chai*ac- 
ter.     It  is  the  extracting:  or  takincj  out  of  the  recoimizance  from  the 
records  of  the  Court,  where  it  was  entered  into,  and  sending  it  to 
the  Court  of  Exchequer.     4  Bla.  Com.  253.     WTien  it  gets  into  the 
Court  of  Exchequer,  if  proceedings  are  taken  to  enforce  it,  there  must 
be  a  record  of  it  at  least  before  the  defendant  is  called  on  to  plead 
to  the  scire  fadias.     A  recognizance  is  said  to  be  an  oblioration  of 
record  which  a  man  enters  into  before  some  court  of  record,  or  magis- 
trate duly  authorized.     "This  being  either  certified  to,  or  taken  by 
"the  oflScer  of  some  Court,  it  is  witnessed  only  by  the  record  of  that 
**Court,  and  not  by  the  party's  seal."     Tomlin's  Law  Diet.  Title 
**Reoognizance."     In  Glynn  v.  Thoi-pe  (1  B.  «&  Aid.  153),  it  was  held, 
iipon  the  authority  of  Lord  Coke,  1  Inst.  IGO,  that  a  recognizance  was 
not  a  record  until  it  was  enrolled.     Lord  EUenborough,  C.  J.,  said. 
According  to  this  authority  (Coke's  Inst.)  a  record  must  be  a  memo- 
rial enrolled."     And  Holroyd,  J.,  says,  "That  to  constitute  a  record 
there  must  be  an  enrolment."     In  2  Saimd.  68,  referring  to  this 
oiae,  it  is  said,  "A  recognizance  is  an  acknowledgement  or  obligation 
"of  record,  but  it  is  not  perfect  until  it  is  enrolled;  therefore  the 
"word  'recognizance'  does  not  of  itself  impoit  a  record;  and  in  plead- 
"ing  a  recognizance  the  enrolment  must  be  aven-ed,  or  the  opposite 
''party  is  not  bound  to  treat  it  as  a  record,  but  may  reply  nil  (hhet" 
A.  record  is  defined  to  be  "A  memorial  or  remembrance;  an  authentic 
"testimony  in  writing  contained  in  rolls  of  parchment,  and  preserved 
"in  a  Court  of  Record."     Whai*ton's  Law  Lexicon,  'Title  "Record," 
Ca  Litt.  260,  a.     The  Rule  of  this  Court  also  requires  that  all  the 
Tecords  shall  be  upon  parchment.     (Allen's  Rules,  1.)     The  common 
Cise  of  proceeding  against  special  bail  is  a  good  illustration  of  the 
Vlestion  arising  here.     In  practice  the  recognizance  roll  is  seldom 
actually  made  up  unless  the  bail  appear  to  the  suit;  but  if  they  do 
^ffear  and  plead  nul  tiel  record,  and  the  plaintift*  takes  issue  on  it, 
fe  can  only  prove  his  case  by  production  of  the  recognizance  roll. 
The  Crown  having  alle^red  in  this  case  that  there  is  a  record  of  the 
'^Wognizance,  and  the  defendants  having  denied  the  existence  of  such 
*^rd,  the  Crown  was  bound  to  produce  the  record  in  Court  to 
prve  the  issue,  otherwise  the  defendant  is  entitled  to  judgment. 
«or  the  reasons  stated,  we  think  the  production  of  the  recognizance 
^pappr  is  no  proof  of  a  record,  and  thererfore  there  must  be  judg- 
^^  for  the  defendants. 

Judgment  for  defendant. 
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Plaintiff  was  a  boarding-house  keep'»r,  in  whose  house  defendant  had  lK)anl 
the  use  of  a  room,  and  some  furniture  of  his  o^im.  He  went  to  England, 
furniture  in  the  house,  and  after  l^ing  absent  several  months,  applied  tl 
agent,  to  the  plaintiff  for  the  furniture :  she  gave  up  a  portion  of  it,  bu 
rest,  claiming  a  lien  on  it  for  a  balance  due  from  defendant  for  Iwawl. 
t!i>?n  brought  an  action  of  repleWn  for  the  furniture,  and  obtained  a  v 
Jud<re  ruling  that  a  boarding-house  kee[^er  had  no  lien  on  the  goods  of 
Before  and  and  after  the  tnal  negotiations  for  settlement  took  place  Iv 
attorneys,  plaintiflf  offering  to  give  up  the  goods  on  l>einc  paid  a  certain  s 
defendant  refused,  offering  a  smaller  sum.  The  plaintiff  s  counsel  ap]ilie(i 
trial  in  tlie  action  of  replevin,  on  the  ground  of  misdirection  as  to  the  lie 
(.■'jur;.  Miter  a  few  days  coilsideration,  refused  a  rule.  While  this  motion 
in::,  .  ud  wliile  the  plaintifJ's  counsel  was  absent  fnnn  the  town  where 
attend iuv:  the  Court,  defendant  again  applied  to  her  for  the  furniture,  <»fi\ 
sum  of  money  if  she  would  give  it  up  m  the  absence  of  her  attorney,  ant 
intf  to  ir:ko  proceedings  agiiinst  her  and  niin  her  house  if  she  refuse;!  :  tl 
sti.'l  jliuMC't  a  right  to  hold  the  furniture,  and  refused  t^"*  <lo  any  thin;;  in  t 
of  lier  .'tt'^rney.  De^'endant  then  ajiplied  to  the  Police  ^^agistrate,  and  < 
wiirr.iKt  JL'ainst  the  plaintiff  un<ler  the  Act  27  Vict.,  c.  (>,  for  unlawfully, .' 
detaining  his  property  and  converting  it  to  her  own  use,  under  wliicii  ^% 
w;is  iT'ivsted  aiul  imprisoned  for  want  of  bail,  and  on  examination,  the  c 
disiiirsf-ed.  In  an  action  for  madicious  j)rosocution  and  false  imprison  mer 
weie  directed  that  if  the  plaintiff  was  a  bailee  of  the  goods,  and  frautlu! 
vu:t*-'l  ti.ein  to  her  own  use,  the  defendant  had  probable  ci.use  for  the  pj 
wliuner  he  might  have  believe<l  on  the  subject;  thai  if  plaintifl' l.-ad  n 
lently  c?>nverted  the  goods,  if  defendant  believed,  r.ntl  had  reiisonablo  •• 
believing  that  she  hatl  done  8o,  there  was  also  probable  cause;  but  if  1 
l)elieve  plaintift'to  be  guilty  of  fraudulent  conversion,  and  in  his  own  mint 
and  had  reasonable  grounds  for  believing  her  innocent,  then  there  wa 
reasonable  and  probal>le  cause. 

Held,  Th.at  the  direction  was  right ;  that  the  knowledge  and  belief  of  the 
as  tc>  the  plaintiff's  claim  to  hold  the  goods,  and  hie  acts  in  reference  th 
the  inference  to  be  drawn  from  the  acts  of  the  parties,  tl.e  negoti:;tion8 
nient,  the  claims  by  one  party  and  the  offers  })y  the  other,  were  i>roTi.jr  i 
the  ct»nsidtration  of  the  jury  ;  and  that  the  Judge  would  not  have  been  ; 
ili  rooting  the  jury,  that  as  the  plaintifl*  had  no  legal  right  to  detain  the 
refi::^al  to  give  them  up,  afforded  probable  cause  fjr  instituting  tiic  i 
against  her  under  the  Act. 

Held  a'so,  That  under  the  circumstances,  a  verdict  for  £590  damages  was 
sivo.  it  iu)t  iHiing  shewn  that  the  jury  were  actuated  l;y  any  imppoi>or 
acted  nihm  a  WToug  principle. 

This  \vas  an  actibn  to  obtain  damages  for  malicious  pi-o 
and  false  imprisonment,  on  the  part  of  the  defendant,  in  im 
information  on  oath  before  the  Police  Magi.strate  of  the  city  • 
John  against  the  plaintiff,  under  27th  Vict.,  ca,p.  6,  chargin; 
bailee  of  certain  of  his  goods  and  chattels,  with  having  frau' 
converted  the  same  to  her  own  use,  on  which  a  wairant  was  c 
the  plaintiff  airested,  imprisoned  for  some  houi-s  in  the  coun: 
and  examined  before  the  Police  Magistrate,  who  dismissed  thi 
At  the  trial  before  Ritchie,  C.  J.,  at  the  Saint  John  circuit  in 
last,  the  following  facts  appeared  in  evidence  as  detailed 
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plaintiff  and  her  witnesses,  the  defendant  having  produced  no  evi- 
dence.    The  plaintiff  kept  a  boarding  house,  in  which  the  defendant 
was  a  boai-der  and  hired  rooms  which  he  occasionally  occupied,  and 
which,  wh^n  he  was  absent  were  kept  for  hiin.     He  finally  gave  up 
the  rooms  and  left  the  city,  leaving  with  tlie  plaintiff  in  the  liouse 
ceitain  articles  of  furniture  and  other  pei*sonal  effects.     He  subse- 
quently through  Mr.  Jack  demanded  his  propei-ty,  which,  except  a 
?»iano,  plaintiff  refused  to  deliver  up,  claiming  to  have  against  de- 
endant  a  demand  for  a  balance  due  on  his  V>oarding  account,  a  charge 
against  him  for  keeping  the  rooms  for  him,  an<l  a  claim  for  moving 
the  goods  from  the  house  in  which  they  were,  when  defendant  left, 
to  the  house  to  which  plaintiff  had  moved,  and  where  they  wen^ 
when  demanded.     Failing  to  get  the  goods,  Mr.  Jack,  on  V)eli{ilf  of 
and  in  the  name  of  Mr.  Light,  caused  a  writ  of  replevin  to  l)e  issued 
for  a  portion  of  the  property,  he  not  having  an  account  from  Mr. 
Light  of  all  the  property  left  in  plaintiff's  possession ;  and  on  this 
writ  of   replevin   the  sheriff  took  the  goods  named    in  tiw  writ. 
Plaintiff  savs,  that  when  Mr.  Jack  came  abont  the  <roods  slu?  thoin^ht 
she  had  a  lien  on  them  till  her  bill  was  paid,  and  was  so  advised  ])y 
her  counsel.     Plaintiff  put  in  a  general  claim  of  property  for  some 
of  the  goods  as  having  been  given  her  in  payment  of  an  old  balance, 
and  a  special  claim  for  the  rest  as  having  a  lien  on  them  for  the 
balance  claimed  by  her  to  be  due  from  the  defendant.     A  wnt  fh 
pi^opvin.tate  prohitmda  was  issued,  and  on  the  trial  l)efore  the  sheriff 
the  claim  and  lien  were  put  fonvard,  and  the  jury  wisluMl  to  return 
ft  verdict  in  the  present  plaintiff's  favor  SI  OS  as  the  amoi^nt  at  which 
they  considered  she  had  established  her  claim  against  the  d(^f(;n<lant, 
ftnd  upon  pajTiient  of  which  she  was  to  give  up  th(;  goods ;  but  as 
the  sheriff' could  not  receive  such  a  verdict,  the  jury  dividt^d  three  t^) 
four  and  no  verdict  was  given.     Immediately  after  this  Mi*.  Street, 
the  defendant's  attorney,  and  Mr.  Keir,  the  plaintiff's  attf^rney,  met 
to  try  to  settle.     Mr.  Kerr  says  Mr.  Street  made  an  offei'  to  pay  the 
8108  without  costs,  putting  Mr.  Light's-  offer  to  pay  this  sum  on  the 
ground  tliat  Mrs.  Abell  was  only  a  l>eggar  or  a  thief.     No  settlement 
^as  made,  and  the  suit  proceeded,  the  present  plaintiff  putting  on 
the  record  pleas  affirming  her  right  to  retain  the  propei-tv  as  having 
*Uen  on  it  for  her  debt.     Mr.  KeiT  says:  "Generally  I  advised  Mrs. 
"Al)ell,  and  generally  she  has  acted  under  my  advice  with  reference 
I      *'to  this  suit;  the  plea  of  lien  was  put  in  under  my  advice."     The 
L      cause  was  tried  and  the  claim  of  lien  contended  for  by  the  plaintiff; 
I      out  on  the  Judge  directing  that  a  boarding-hcmse  keeper,  as  such, 
W     had  no  lien  on  the  goods  of  his  guests  such  as  inn-keepei-s  have,  the 
B    >ferdict  was  for  the  defendant;  on  application  to  the  Judge  the  postea 
^k    Was  stayed,  and  in  Trinity  Term  a  rule  nisi  for  a  new  trial  was 
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moved  on  the  ground  of  misdirection,  which  application  the  Con 
took  time  to  consider,  and  on  the  following  Monday  refused.  Afti 
the  trial  before  the  Sheritl',  and  before  the  trial  of  the  replevin  sui 
the  defendant  returned  to  this  countiy.  He  called  on  the  plainti 
who  says:  "I  told  Mr.  Light  I  held  the  whole  of  the  thiilgs  as  seci 
"rity  for  my  demand.  I  told  him  several  times  that  I  held  the  gooi 
"as  a  lien  for  my  debt,  and  he  should  settle  it  with  Mr.  Ken 
During  the  trial  and  after,  Mr.  Light  told  Powei-s,  a  constable,  th 
he  might  get  the  matter  settled  between  him  and  Mi-s.  Abell,  an 
that  if  he  would  see  her  and  get  her  to  give  the  things  up  to  bii 
he  (Light)  would  give  him  £5  for  his  trouble,  and  £15  to  ner.  I 
the  trial  the  claim  and  the  lien  were  the  points  in  controversy,  Mi 
Abell's  counsel  abandoning  any  claim  to  the  absolute  ownership  ( 
any  of  the  goods.  After  the  trial  attempts  appear  to  have  bee 
made  to  settle  or  compromise  the  matter.  Soon  after  this  a  bailab 
wiit  was  issued  by  plaintiff  against  defendant  for  the  amount  si 
claimed  for  l)oard,  and  on  the  12th  May,  18G5,  Mr.  Jack,  Mr.  Light 
attorney,  addressed  a  letter  to  Mr.  Kerr,  asking  delivery  of  the  good 
Mr.  KeiT  resolved  not  to  answer  this  letter,  and  on  Mr.  Jack's  sc 
calling  for  an  answer,  said  he  had  no  answer  to  give;  but  if  M 
Light  wished  to  see  him,  he  might  come  himself.  The  same  da 
Mr.  Light  went  to  Mr.  Ken-'s  office,  and  he  states  that  he  told  Ligl 
that  he  had  received  Jack's  letter,  but  did  not  intend  to  advise  tl 
giving  up  of  the  goods  until  the  question  of  law  was  settled;  iii 
the  replevin  suit  w^iich  had  been  tried  he  must  not  consider  fin« 
that  he  was  dissatisfied  with  the  verdict  and  intended  to  move  for 
new  trial  ajd  would  obtain  a  stay  of  postea  for  that  purpose,  bi 
was  extremely  anxious  to  have  the  matter  settled  on  Mi-s.  Abel 
behalf,  for  his  only  anxiety  was  to  see  her  honorably  through.  Aft 
some  fuither  convei-sation,  it  was  at^reed  that  Licjht  should  send  JU 
Duff,  his  counsel  in  the  suit,  in  order  to  settle  the  matter  wii 
Mr.  Kerr.  Two  or  three  days  after  Mr.  Duff  infonned  Mr.  Kerr  th 
he  intended  calling  to  see  him  about  Light's  business;  to  which  Id 
Kerr  says  he  replied  he  was  quite  ready  and  would  be  happy  to  s> 
him.  Two  or  three  days  after  this  Mr.  Kerr  says  he  met  Light 
the  street,  when  Liglit  asked  him  if  he  had  seen  Mr.  Duff,  and  Ke 
said  he  had  not;  that  Light  then  said  he  wanted  to  get  these  matte 
settled,  to  which  Kerr  replied,  that  Mrs.  Abell  had  no  money  to  jm 
him,  and  he  wanted  to  get  the  matter  settled  too.  He  never  had  ai 
conversation  w^ith  him  after  that.  About  a  fortnight  after  this,  H 
Kerr  savs  Mr.  Duff  came  to  him  and  said  he  wanted  to  see  abo 
Light's  business;  that  he  asked  Duff  what  proposition  he  had 
make,  and  that  Duff  offered  to  give  Mrs.  Abell  £15,  without  ai 
costs,  to  end  the  whole  matter,  and  that  she  should  give  up  ti 
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things.  Mr,  KeiT  answered — that  would  not  be  right,  the  Sherifl"s 
JHiy  wishing  to  find  a  .verdict  in  her  favor  for  about  8108,  with  costs, 
it  was  clear  that  there  was  a  demand  to  that  amount  in  her  favor; 
beeddes  that,  she  claimed  a  chair  and  table,  and  that  he  had  offered 
to  Mr.  Street,  Light's  attorney,  to  take  the  8108,  with  chair  and 
table  and  taxed  costs;  that  he  was  expecting  to  obtain  a  new  trial  in 
the  replevin  suit;  that  Light  had  been  holden  to  bail  for  £30,  though 
the  demand  was  upwards  of  £44,  and  he  proposed  to  take  for  her 
£30  and  the  mere  taxed  cost,  without  any  counsel  fees,  which  he  said 
he  Uiought  w^as  fair;  that  Mr.  DufF  said  he  did  not  know — Light 
only  proposed  £15.  Mr.  Kerr  did  not  see  Mr.  DufF  again,  and  no 
anangement  having  been  come  to  he  went  to  Fredericton  and  moved 
for  a  new  trial  on  Friday  the  IGth  June,  when  the  Court  took  time 
to  consider. 

-  The  plaintiff  says  that  after  the  trial  and  before  the  proceedings 

Were  taken,  Light  called  several  times  on  her;  that  the  things  would 

luve  been  given  up  at  any  time  if  he  had  paid  his  bill;  that  this  was 

stated  by  her  counsel  and  herself;  and  on  every  occasion,  and  that 

pievious  to  her  arrest,  the  agreement  for  Mr.  Duff  and  Mr.  Kerr  to 

sctUe  this  matter  was  mentioned  to  Light;  that  Mr.  Kerr  told  her 

"tliat  he  and  Mi\  Duff  would  settle  the  matter  as  Light  knew  veiy 

^^fell  Mr.  Kerr  had  gone  to  Fredericton  for  a  new  trial,  and  she  told 

liim  she  could  not  have  anything  to  say  to  him  about  the  business 

ia  Mr.  Kerr's  absence,  and  that  she  stated  to  Light  that  Mr.  Ken- 

"fcdd  her  not  to  speak  a  word  to  him  and  not  to  give  up  a  single  item 

erf  any  of  the  property  till  he  (Mr.  Keir)  returned.     At  that  time 

lier  cudm  against  Light  w^as  something  over  £40.     Light's  last  visit 

t^MiB.  Abell  was  on  Wednesday,  the  14th  June,  1865.     She  says  he 

"fc^  her  he  knew  Kerr  had  gone  to  Fredericton  \p  move  for  a  new 

"fciial,  but  he  would  get  none;  that  he  came  to  her  for  hLs  things  and 

lie  would  give  her  £15  and  Powers  £5,  if  they  would  get  the  things 

^iown  into  one  room  so  that  he  could  come  with  one  or  two  di-ays 

^ftd  take  them  away,  while  she* could  cry  out  and  make  an  alarm 

ttat  he  had  broken  into  her  house  and  taken  the  things  in  spite  of 

**er;  in  the  mean  time  she  would  have  £15  in  her  pocket,  and  that 

"*«»  more  than  she  would  ever  ^et  from  Ken-,  and  that  he  would 

^«her  go  on  Friday  night's  boat  to  Halifax  or  on  Monday  morning 

^  the  States  on  his  way  to  England,  and  when  Kerr  came  home 

there  would  be  nothing  for  him  to  get;  and  he  pledged  his  veracity 

^hafc  he  would  never  divulge  that  she  delivered  him  the  things;  that 

Ab  told  him  she  had  nothing  to  do  with  the  things  whatever,  that 

«^  had  gone  to  Fredericton  to  move  for  a  new  trial  and  told  her 

V>have  nothing  to  say  to  or  do  with  any  person  till  he  came  home; 

^  Ae  would  not  interfere  with  Kerr's  business  as  it  was  in  his 
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hands:  he  would  be  down  the  next  week  and  they  could  a 
themselves.  She  then  states  that  Light  got  in  an  awful  ra 
said  he  would  before  Sunday  send  a  waiTant  and  destroy  h 
her  house,  and  put  her  from  getting  any  boardei-s  or  getting  a 
if  she  did  not  comply  with  his  request.  She  told  him,  whate\ 
consequences  were,  she  could  not  interfere  with  Keri*s  bu 
upon  which  Light  went  away  scolding,  and  she  saw  him  no  m' 
she  saw  him  at  the  police  ottice.  The  same  day  Light  went 
Police  Magistrate  for  a  warrant  against  the  plaintiff  for  det 
the  goods.  The  magistrate  says  that  on  the  loth  June  a  con 
was  lodged  with  him  by  Light;  and  he  produced  the  oiiginal 
mation  sworn  by  Light  before  him,  dated  loth  June.  He  sa; 
evenin;jf  before  B.  Bovd  Kinnear  and  Liofht  called  on  him  t 
proceedings  against  Mrs.  Al>ell  for  unlawfully,  as  bailee,  con\ 
certain  of  Light's  goods  to  her  own  use,  under  the  Act  then  re 
passed.  Kinnear  stated,  that  under  the  facts  he  thought  Ligl 
a  right  to  take  proceedings  under  the  Act.  The  magistrate  ha< 
doubt  himself  about  the  propriety  of  taking  the  proceedings 
state  01  facts  as  detailed  to  him,  and  having  understood  Du 
Light's  counsel,  and  a  good  lawyer,  he  wished  Light  to  go  a 
what  DufT  said.  Duff  was  out  of  the  way,  and  he  says  he 
Light  told  him  that  he  had  consulted  Jack,  ^rho  corroborate 
near's  opinion,  but  no  evidence  was  offered  of  tliis.  He  says 
stated  to  him  all  the  facts  as  detailed  in  his  evidence  that  s' 
l)aiiee,  he  owed  her  nothing;  he  had  demanded  the  goods  a 
had  refused  to  give  them  up.  He  has  no  doubt  Liglit  spoke 
(question  of  lien  and  the  Judge's  ruling  on  it,  and  of  the  p[iat 
ing  before  the  Court.  He  says  they  came  into  his  private 
looked  over  the  Act,  the  state  and  circumstances  of  the  cas 
discussed,  and  it  resulted  in  their  going  to  seok  further  c- 
Light  pointed  out  the  Judge's  ruling  as  one  of  the  strong  po: 
liis  favor.  They  left,  and  came  next  day.  He  told  Kinnear 
there  was  a  number  of  articles  he  might  make  out  the  infor 
specifying  them  particularly,  and  the  value  that  was  claim 
them,  and  thLs  being  done,  he  took  the  inf  on  nation,  upon  w 
warrant  was  issued  and  the  plaintiff  aiTested.  After  being  i 
confinement  at  the  police  station  for  several  b.ours  she  was  r€ 
to  the  common  gaol,  where  she  remained  until  a  late  hour  of  t 
of  her  arrest,  when  bail  having  been  procured  for  her,  she  wai 
liberty.  After  an  examination  before  the  Magistrate,  which 
several  days,  he  discharged  the  plaintiff  as  to  the  inquiry. 

The  plaintiff,  as  part  of  the  case,  put  in  evidence  the  procc 
before  the  magistrate,  who  dismissed  the  charge  and  tlie  depc 
of  all  the  witnesses  on  both  sides.     The  most  material  is  * 
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Light  himself,  who,  after  specifying  the  articles  which  he  says  were 

left  with  plaintiff  at  her  special  request,  who  said  they  would  be 

there  for  him  if  he  came  back,  and  if  he  did  not  return,  she  would 

give  them  to  any  person  he  would  send  or  employ,  stated  thai  he 

authorized  Jack  to  get  them.     He  detailed  an  interview  wliicli  he 

and  Jack  had  with  the  plaintiff  on  his  return  to  this  country,  in 

which  he  required  his  goods,  and  told  her  he  owed  her  nothing',  and 

she  made  no  remark  about  him  owing  her  any  thing,  and  ace/ united 

for  not  delivering  them  to  Jack  by  saying  that  he  was  not  autlior- 

ized  to  get  them,  and  that  she  had  as  good  a  right  to  tht'iii  ^^s  he 

had,  affinniuff  the  letters  Li^jht  said  he  had  written  were  forijeries. 

After  arguing  the  matter  with  her.  Light  said,  whatever  doult  she 

might  have  had  previously  that  there  was  none  now.     He  was  there 

himself  and  wanted  the  things  and  advised  her  to  give  thein  up  or 

otherwise  it  would  be  serious.     The  conversation  was  broken  on'  by 

apei*son  coming  to  the  house,  whom  the  plaintiff  said  was  Kin*,  and 

she  would  not  speak  any  more  on  the  subject  then.     Light  called 

the  next  day  at  her  request,  reiterated  his  former  demand  and  <'U';;u- 

nients,  and  she  said  the  goods  were  in  the  hands  of  the  law  and  that 

the  law  might  take  its  coui*se.     In  answer  to  a  question  wli ether 

^ter  the  last  trial  the  plaintiff  told  him  she  could  not  act  without 

Kerr,  he  replied,  "  I  do  not  think  she  did.     I  assumed  she  was  acting 

**  under  tlx?  advice  of  Kerr,  but  she  might  have  given  up  the  ?^^)ods 

**  if  she  chose.     I  understood  from  general  terms  that  she  would  not 

**  act  without  the  assent  of  Kerr.     The  impression  with  me  is,  tliat  if 

-'  she  ha^l  not  been  acting  under  the  advice  of  Kerr,  the  matter  would 

**have  been  settled  long  ago.     She  has  never  made  any  personal 

**claim  on  me,  but  I  understood  she  had  done  it  throu;Lih  counsel. 

**The  impression  on  my  mind  was  that  it  was  through  fear  of  Kerr 

**that  prevented  her  from  giving  up  the  goods."     Mr.  Jaclc  says, 

"Either  the  fii-st  or  second  time  I  called  on  Mrs.  Abell  she  to]<l  me 

*Hhat  Light  owed  her;  it  was  on  the  second  time  I  am  C(»rt4iin." 

Ttere  was  nothing  to  shew  that  the  plaintiff  in  any  way  converted 

the  goods  to  her  own  use.     Jack  says  that  all  the  things  remained 

in  the  house  as  when  he  first  saw  them,  as  far  as  he  could  judge,  and 

remained  so  during  the  several  interviews,  and  the  goods  were  all 

fiiven  up  after  the  Police  Court  examination  to  the  satisfaction  of 

light,  as  proved  by  Powers.     On  the  trial  the  counsel  for  the  de- 

[     fendant  moved  for  a  non-suit,  on  the  ground  that  there  vras  no 

I     evidence  of  want  of  reasonable  and  probable  cause.     The  non-suit 

I     "Was  refused,  and  the  case  went  to  the  juiy,  the  learned  Chief  Justice 

■  telling  them  that  the  question  as  to  want  of  reasonable  and  probable 

■  <*n8e  was  for  the  Judge ;  that  this  question  must  depend  on  facts, 
H  tad  until  the  facts  are  ascei-tained  the  Judge  cannot  pronounce  any 
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opinion  in  point  of   law.     Where  the  facts  are  ascertained 
amounts  to  reasonable  and  probable  cause  is  a  question  of  la 
where  the  facts  are  in  doubt  as  where  they  are  dependent 
credibility  of  witnesses,  or  where  contradictions  occur,  or  wh 
ferences  are  to  be  drawn  from  facts,  then  the  jury  are  to  p 
these,  and  as  their  finding  may  be  on  them,  the  Judge  direct 
their  amounting  or  not  to  probable  cause ;  that  if  Mrs.  Abell 
bailee,  and  fraudulently  took  or  converted  the  goods  of  the  b« 
her  own  use,  then  there  was  reasonable  and  probable  cause 
prosecution,  whatever  the  defendant  may  have  thought  or  b 
on  the  subject ;  but  if  Mrs.  Abell  was  innocent,  if  defendant  h 
and  had  reasonable  grounds  for  believing  she  had  fraudulently 
or  converted  the  goods  to  her  own  use,  there  was  then  reas 
and  prol  )able  cause ;  but  if  the  defendant  did  not  believe  her 
but  in  his  own  mind  believed  and  had  reasonable  grounds 
lieving  her  innocent,  then  there  was  a  want  of  reasonable  anc 
able  cause.     The  jury  returned  a  verdict  in  favor  of  the  plain 
£500  damages. 

Jack,  Q.  C,  in  Hilary  Term  li^st,  obtained  a  rule  nWi  for 
trial  on  the  ground :  1.  Misdirection  on  the  part  of  the  learned 
2.  Excessive  damages. 

D.  S.  Kerr,  Q.  C,  shewed  cause  in  Easter  Term.  An  accura 
vey  of  the  evidence,  and  of  the  facts  within  the  defendant 
knowledge,  clearly  shews  that  he  had  no  reasonable  or  probabl 
in  law.  From  the  relation  of  bailor  and  bailee  in  which  the 
stood  no  felony  could  be  committed,  demand  and  refusal  was 
dence  of  it,  therefore  there  was  no  reasonable  or  probable  cau 
the  acquittal  by  tfte  magistrate,  the  subsequent  receipt  of  th< 
by  tlie  defendant,  and  the  abandonment  of  the  prosecutior 
evidence  of  want  of  probable  cause.  The  only  thing  in  justil 
is  demand  and  refusal,  which  does  not  amount  to  a  conversi< 
is  a  mere  detainer  whei^e  the  goods  are  held  under  a  claim  oi 
for  the  (juestion  of  indebtedness  has  been  the  issue  betwee: 
parties  from  the  first.  From  the  facts,  as  they  appeared  at  tl: 
the  learned  Judge  could  not  have  withheld  from  the  jury  tl 
sideration  of  the  defendant's  belief  or  non-belief  in  ihe  pb 
innocence  of  the  felony,  for  the  evidence  shewed  that  Ligh 
that  plaintiflTs  reason  for  retaining  the  goods  was  that  he  a 
debted  to  her,  and  that  she  had  a  lien  for  her  demand.  As 
question  of  excessive  damages,  the  plaintiff  has  sworn  th 
actual  pecuniary  loss  from  the  prosecution  was  £500,  indepei 
of  any  exemplary  damages. 


HILARY  TERM,   THIRTY-FIRST  VICTORIA.  247 

Abell  V.  Light. 

Jack,  Q.  C,  and  Paime)\  Q.  C,  contra.      1.  If  defendant  had 
teasonable  grounds  for  believing  and  did  believe  the  plaintiff  was 
guilty  of  the  defence  charged,  he  had  reasonable  and  probable  cause. 
%  The  want  of  reasonable  and  probable  cause  must  be  proved  affir- 
matively by  plaintiff,  and  the  facts  proved  do  not  shew  any  such 
affinuative  proof.     3.  On  the  contrary,  the  facts  clearly  shew  that 
the  defendant  had  a  reasonable  ground  for  believing  that  the  plain- 
tiff was  guilty  of  the  offence  charged,  and  the  only  possible  ground 
to  make  out  want  of  probable  cause  would  be  to  shew,  affinnatively, 
that  plaintiff  did  not  so  believe.     4.  To  prove  this  could  only  be 
done  by  proving  that  defendant  had  coinniitted  peijury  by  making 
the  complaint  an  oath,  and  to  do  that  would  n^cjuire  the  same  amount 
of  evidence  that  would  be  required  on  a  tiial  to  convict  him  on  an 
indictment.     5.  Before  any  facts  could  amount  to  such  evidence  they 
must  be  such  as  to  disprove  any  reasonable  hypothesis  of  innocence. 

Cxtv.  (tdc.  I'vM. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Coui-t. 

This  was  an  action  for  malicious  prosecution  and  false  imprison- 

^lent.     The  plaintiff  kept  a  boarding-house,  by  means  of  which  she 

supported  herself  and  tnree  children.     In  May,  18G1,  the  defendant 

>^ent  to  board  with  the  plaintiff,  and  took  ceitain  ix)oms.     He  was 

'^ery  often  absent,  and  tne  rooms  were  by  agreement  kept  for  him; 

^e  finally  went  to  England,  leaving  in  the  huuse.  at  the  plaintiff's 

i"equest,  various  articles  of  clothing,  linen,  kc.y  a  piano,  pictuies, 

t>ooks,  engineering  instruments,  and  furniture.     After  being  absent 

for  some  time,  he  wrote  to  Mr.  Henry  Jack  to  call  on  tln^  plaintiff 

*^d  get  the  property  so  left  with  her.     Mr.  Jack  ri-CL'ive<l  the  piano. 

twtthe  plaintiff  after  some  discussion,  refused  to  ^ve  him  the  other 

^jUcles,  claiming,  finally,  to  hold  them  for  a  balance  wliieh  she  alleged 

^.  Light  ow'ed  her  for  board,  use  of  rooms,  <fcc.     Li^ht  then  by 

his  agent,  Mr.  Jack,  brought  an  action  of  i*eplevin  for  sovz/c  «>f  the 

Articles,  and  which  were  taken  by  the  Sheriff  under  the  writ.     That 

action  was  defended  on  the  ground  that  Mi-s.  Abell  had  a  lien  on  the 

J?X)ds,  and  a  i-ight  to  retain  them  until  her  claim  was  satisried.     On 

tie  trial  the  learned  Judge  ruled  against  her,  directing  the  jury  th.at 

though  an  inn-keeper  had  a  lien  on  the  goods  of  liis  guest  for  iii.s 

I       bill,  a  boarding-house  keeper  had  not.     To  this  ruling  Mrs.  Al»ell,  by 

I      ^ter  counsel,  t<X)k  exception,  and  in  Trinity  Tonn,  180^),  uiovetl  tor  a 

I      nde  nisi  for  a  new  trial.     The  Court  did  not  immediately  <lispose  of 

■     the  application,  but  after  a  few  days  taken  for  considemtion,  con- 

V     firmed  the  ruling  of  the  Judge,  and  refused  a  rule.     On  tlie  15th 
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trial,  and  before  it  was  disposed  of  by  the  Court,  the  present 
ant  laid  an  information  against  the  plaintiff  under  the  Act  2 
Cap.  6,  before  the  Police  Magistrate  of  St.  John,  for  unlawi 
bailee,  detaining  and  converting  certain  of  his  goods  to  her  o 
These  were  the  balance  of  the  goods  remaining  in  the  plaintij 
session,  left  by  Mr.  Light  as  before  mentioned.  On  this  info] 
the  Police  Magistrate  issued  his  warrant,  under  which  plaini 
arrested,  taken  before  the  magistrate,  and  for  want  of  bail,  d 
in  the  police  office  till  the  evening  of  the  day  of  her  arrest,  a 
ing  to  procure  bail,  was  taken  to  the  gaol  and  locked  up  for 
houra  till,  through  the  exertion  of  her  counsel,  bail  were  o 
and  she  was  liberated.  An  examination  was  had  on  this 
before  the  magistrate,  which  occupied  several  days,  a  nui] 
witnesses  being  examined,  as  well  on  behalf  of  the  plaintiff 
defendant,  and  the  magistrate,  after  taking  time  to  consider  t 
discharged  the  plaintiff  as  to  the  inquiry.  It  was  to  recover  d 
for  this  prosecution,  alleged  to  have  been  malicious  and  \ 

?robable  cause,  that  this  action  was  brought;  it  was  tried  bef 
Jhiof  Justice  at  the  St.  John  Circuit  in  tianuary,  1867,  and  a 
returned  in  plaintiff^s  favor  for  £500.  In  Hilarj^  Term  lasi 
nisi  was  obtained  for  a  new  trial  on  the  grounds  of  misdirect 
excessive  damages.  Cause  was  shewn  in  Easter  Term,  ISffJ 
then  judgment  has  been  unavoidably  deferred.  The  point  • 
direction  complained  of  is  as  to  the  manner  in  which  the  jm 
directed  on  the  question  of  want  of  reasonable  and  probabh 
The  Chief  Justice  told  the  jury  that  the  question  as  to  the  ^ 
reasonable  and  probable  cause  was  for  the  Judge;  that  this  q 
must  depend  on  facts,  and  until  the  facts  are  ascertained,  the 
cannot  pronounce  any  opinion  in  point  of  law.  Where  the  fi 
ascertained,  what^^amounts  to  reasonable  and  probable  cau: 
question  of  law;  out  where  the  facts  are  in  doubt,  as  whei 
are  dependent  on  the  credibility  of  witnesses,  or  contradiction 
or  inferences  are  to  be  drawn  from  facts,  then  the  jury  are 
on  these,  and  as  their  finding  may  be  on  them,  the  Judge  di 
to  their  amounting  or  not  to  probable  cause.  That  in  the 
case,  if  Mrs.  Abell  was  bailee  and  fraudulently  took  or  coi 
the  goods  of  the  bailor  to  her  own  use,  then  there  was  rea 
and  probable  cause  for  the  prosecution,  whatever  the  dd 
may  have  thought  or  believed  on  the  subject.  But  if  Mr 
was  innocent,  if  defendant  believed  and  had  reasonable  grou 
believing  she  had  fraudulently  taken  or  converted  the  goods 
own  use,  there  was  then  reasonable  and  probable  cause.  Bu 
f endant  did  not  believe  her  ffuilty,  but  in  his  own  mind  I 
and  had  reasonable  grounds  for  believing  her  innocent,  the 
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^ras  a  want  of  reasonable  and  probable  cause.     In  moving  the  nile' 
tie  objection  to  this  ruling  taken  by  Mr.  Jack  was  that  the  Chief 
Justice  should  not  have  left  any  question  to  the  Jury,  but  should 
Itave  directed  them  that  the  facts  were  undisputed,  that  Mrs.  Abell 
y^sA  not  the  slightest  right  to  hold  Mr.  Light's  goods,  and  having  re- 
fiued  to  give  them  up,  there  was  reasonable  and  probable  cause  for 
U)8titutii^  the  proceedings   before   the  magistrate.     [After  going 
't«}ux)ugh  wie  material  facte,  as  detailed  by  plaintiflTs  A^dtnesses,  no 
ividence  having  been  produced  by  the  defendant,  the  Chief  Justice 
iroceeded.]     It  cannot  be  questioned  at  this  day  that  it  is  a  question 
or  the  jury,  whether  the  facts  brought  foi-ward  in  evidence  be  true 
not,  but  that  what  is  reasonable  or  probable  cause  is  matter  of 
law,  though,  as  stated  in  Panton  r.  Williams,  2  Q.  B.  193,  some  cases 
Appear  at  first  sight  to  have  relaxed  the  operation  of  that  rule  by 
seeming  to  leave  more  than  the  question  or  the  facts  proved  to  the 
jury,  but  whict,  on  further  examination,  it  is  said  will  be  found  an 
apparent,  not  a  real  departure  from  the  rule,  and  which  is  thus  ex- 
emplified: "In  some  cases  the  reasonableness  and  probability  of  the 
ground  for  prosecution  has  depended  not  merely  on  the  proof  of  cer- 
tain facts,  but  upon  the  question  whether  other  facts  which  furnished 
an  ansi^er  to  the  prosecution  were  known  to  the  defendant  at  the  time 
it  was  instituted.     Again,  in  other  cases  the  question  has  turned  on 
the  inquiry,  whether  the  facts  stated  to  the  defendant  at  the  time 
and  which  formed  the  ground  of  the  prosecution,  were  believed  by 
him  or  not.     In  other  cases  the  inquiry  has  been,  whether  from  the 
conduct  of  the  defendant  himself  the  jury  will  infer  that  he  was 
conscious  he  had  no  reasonable  or  probable  cause.     But  in  these  and 
many  other  cases  which  might  be  suggested,  it  is  obvious  that  the 
knowledge,  the  belief  and  the  conduct  of  the  defendant,  are  really 
80  many  additional  facts  for  the  consideration  of  the  jury;  so  that 
in  effect,  nothing  is  left  to  them  but  the  truth  of  the  facts  proved, 
and  the  justice  of  the  inferences  to  be  drawn  from  such  facts,  both 
yrhich  investigations  come  within  the  legitimate  province  of  the 
juiy,  while  at  the  same  time  they  have  received  the  law  from  the 
Judge  that  according  as  they  find  the  facts  proved  or  not  proved, 
ud  the  inferences  warranted  or  not,  there  was  reasonable  and  prob- 
able around  for  the  prosecution  or  not."    The  rule  of  law  now  well 
^bushed,  seems  simple  enough  in  the  abstract,  the  principle  on 
iriueh  it  has  been  established  being  sufiiciently  clear,  but  its  appli- 
cttion  IS  by  no  means  always  easy.     The  nnmber  of  cases  in  the 
Vtoks,  and  the  expressions  constantly  found  in  them,  and  the  practi- 
cal experience  of  most  Judges,  prove  that  there  are  few  Tf ho  have  not 
fdt  the  difiiculty.    In  Douglas  v.  Corbett,  6  E.  &  B.  514,  C!oleridge,. 
h^ys:  "Cases  of  this  nature  are  of  great  importance,  and  the  con- 
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"  duct  of  the  trial  is  always  full  of  practical  difficulty.  The 
"  of  Exchequer  Chamber,  in  Panton  v.  Williams,  laid  down 
"  which  in  theory  is  perfect,  but  I  believe  no  Judge  has  sat  lonf 
"  out  feeling  himself  embari'assed  in  its  application  to  the  specii 
"before  him."  In  Busst  t\  Gibbons,  0  H.  k  N.  012,  Pollock, 
says :  "  I  do  not  know  where  any  satisfactory  definition  of  reaa 
"  and  probable  cause  can  be  found,  and  it  would  be  veiy  diffii 
"  give  a  definition  applicable  to  all  tlie  various  cases  in  whi 
"  question  may  arise;  each  case  must  depend  on  its  own  circumst 
And  in  Broad  v.  Ham,  5  Bing.  N.  C.  727,  Tindal,  C.  J.,  thus  sta 
law:  "In  order  to  justify  a  defendant,  there  mast  be  a  reas 
"  cause,  such  as  would  operate  on  the  mind  of  a  discreet  man 
*•  must  also  be  a  probable  cause,  such  as  would  opei-atc  on  tin 
"  of  a  reasonable  man,  at  all  events,  such  as  would  opei-ate  • 
"  mind  of  the  party  making  the  charge,  othei')^- Lse  there  is  no  pi 
"  cause  for  him.  I  cannot  say  the  defendant  acted  on  probabl 
"  if  the  state  of  facts  was  such  as  to  have  no  effect  on  his 
And  again  per  Coltman,  J.:  "As  the  prosecutor  would  be  ji 
"  by  probable  cause,  notwithstanding  the  most  express  malice 
"  ought  always  to  be  an  inquiry  into-  the  bona  jUes  of  the  p] 
"  tion  that  will  be  determined  by  the  Judge  himself  where  tin 
"  and  inferences  are  not  doubtful,  as  in  Blucliford  v.  Dodd,  2  B 
"  170 ;  but  where  the  facts  or  inferences  are  doubtful,  it  m 
"  determined  by  the  jury."  And  in  the  same  case  Ei-skine,  J 
"  It  would  be  a  monstrous  proposition,  that  a  party  who  d 
"  believe  the  guilt  of  the  accused  sh<3ul(l  be  said  to  have  reas 
"  and  probable  cause  for  making  the  charge.  Here  the  def 
"  had  not  expressly  made  a  declamtion  to  that  effect ;  but  thei 
facts  from  which  it  might  be  iuf<>ri'e(l  that  such  was  his  o 
and  the  effect  of  these  facts  ought  to  be  left  to  the  jury.  Ii 
vick  V.  Heslop,  12  Q.  B.  274,  Lord  Denman  says,  ''  It  would  b 
"  outrageous  if,  where  a  party  is  proved  U)  believe  that  a  chi 
"  unfounded,  it  Were  to  be  held  tliat  he  could  have  reasonab 
"probable  cause."..  Again,  ."I  think  that  belief  is  essential 
"  existence  of  rea,sonabie  and  probable  cause.  I  do  not  mean  a 
"belief,  but  a  belief  upoawliich  a  party  acts.  WHiere  there 
"  such  belief  to  hold  that  the  party  had  reasonable  and  probabl 
"  would  be  destn\iBtive  of  common  sense."  In  Turner  ik  Ami 
Q.  B.  2G0,  Lord  Dennaaja  says,  "  TJie  pi-evailing  law  of  reae 
"  and  probable  cause  is,  that  the  jury  are  to  ascertain  certaii 
"  and  the  Judge  to  decide  whether  these  facts  amount  to  such 
''but  among,  the  facts  to  be  ascertained,  is  the  knowledge 
"  defendant  ^f  the  existence  of  thase  which  tend  to  shew.reac 
"  and  probable  cause ;  because,  without  knowing  them,  he  coi 
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1  them,  and  also,  the  defendant's  belief  that  the  facts 
id  to  the  offence  which  he  charged,  because  otherwise  he 
'e  made  them  the  pretext  for  pro.secution  without  even  en- 
ig  the  opinion  that  he  had  a  right  to  prosecute."  No  doubt 
iiust  give  prima  ftvcie  evidence  of  want  of  reasonable  and 
3ause.     In  Cotton  v.  James,  1  B.  i:  Ad.  133,  Lord  Tenterden 

may  be  conceded  that  in  genei'al  the  plaintiff  mu.st  give 
idence  shewing  the  absence  of  probable  cause,  but  such 
J  is  in  etiect  the  evidence  of  a  negative,  and  very  slight 
J  of  a  negative  is  sufficient  to  call  upon  the  other  party  to 
16  affinnative.''  And  in  Taylor  v,  Williams  in  eiTor,  2  B. 
r,  the  same  learned  Judge  says,  "  The  want  of  probable 

in  .some  degree  a  negative,  and  the  plaintiff  can  only  be 
pon  to  give  some — as  Mr.  J.  Le  Blanc,  a  most  accurate 
ays — slight  evidence  of  such  want."  In  moving  the  rule, 
put  forward  the  broad  proposition  that  the  Judge  should 
cted  that  there  was  reasonable  and  probable  cause,  based  on 
iption  that  the  facts  necessarj-  to  constitute  such  cause  were 
licted;  that  they  amounted  to  this — that  plaintiff  was  a 
lat  she  had  no  legal  right  to  retain  the  goods;  that  she  did 
jm  after  demand ;  therefore  there  was  reasonable  and  prob- 
5  for  proceeding  against  her  under  the  statute.  Possibly  this 
so  if  the  case  presented  itself  in  this  bold  manner,  because 
igful  detention,  unexplained,  might  possibly  be  ijAraa  facie 
01  a  fraudulent  detention.  But  this  assumption  ignores  all 
iinding  circumstances  of  the  case.  The  offence  v/ith  which 
tiff  was  charged,  was  neither  the  detention  nor  the  wrongful 

of  defendant's  goods,  but  their  fraudulent  detention.  Mr. 
1  supporting  the  rule,  rather  shifted,  or  endeavored  to  avoid 
ilty,  though,  to  make  his  contention  available,  he  must  in 
tain  Mr.  Jack's  proposition  in  its  integiity ;  for  the  objection 
1  question  raised  on  this  inile  is  not  that  the  Judge  drew  a 
Dclasion  from  the  facts  found,  nor  is  it  that  the  verdict  is 
ividence,  but  it  is  that  the  Judge  should  have  submitted 
o  the  jur^',  and  should  have  directed  them  that  on  the  facts, 
L  there  was  reasonable  and  probable  cause.  Mr.  Palmer 
U8  contention  to  several  propositions,  which  we  noted  in  his 
ia  afi  follows  : — 1.  If  defendant  had  reasonable  gi-ounds  for 

and  did  believe  that  plaintiff  was  guilty  of  the  offence 
Jie  had  reasonable  and  probable  cause.  2.  The  want  of 
iMjlld  probable  cause  nmst  be  proved  affinnatively  by  plain- 
Bib  &ct8  proved  do  not  show  any  such  atHimative  proof. 
rcDflbary,  the  facts  clearly  show  that  the  defendant  had  a 
lymiaiid  for  believing  that  plaintiff  was  guilty  of  the  offence 

'^^  16 
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charged,  and  the  only  possible  ground  to  make  out  the  want  of  p 
ahle  cause  in  this  case  would  be  to  show  affirmatively  that  the 
fendant  did  not  so  believe.  4.  To  prove  this  could  only  be  don< 
proving  that  the  defendant  had  committed  perjury  in  making 
complaint  on  oath,  and  to  do  that,  it  would  require  the  same  amour 
evidence  that  would  be  required  on  a  trial  to  convict  him  on  an  inc 
ment.  5.  Before  any  facts  could  amount  to  such  evidence,  they  d 
be  such  as  to  disprove  any  rea.^onable  hypothesis  of  innocence. 
Palmer's  first  proposition  is  entirely  in  accord  'with  the  Chief  Jus 
who  ruled  precisely  as  Mr.  Palmer  says  he  should.  As  to  the  sec 
and  third  propositions,  the  learnc<l  Judge  did  not  pretend  to  saj 
the  trial  that  the  affirmative  proof  of  want  of  reasonable  and  p: 
able  cause  was  not  on  the  plaintiff*;  but  Mr.  Palmer  says  the  f 
do  not  prove  this  affirmatively,  but  on  the  contrary  clearly  si 
that  defendant  had  a  rea^sonablo  ground  for  believing  plaintiff  gu 
of  the  offence  charged,  and  he  says,  the  only  possible  ground  to  m 
out  the  want  of  probable  cause  in  the  case,  would  be  to  shew  a 
matively  that  the  defendant  did  not  so  believe.  How  is  this  b< 
to  be  proved  ?  We  have  no  process  by  which  we  can  enter  the  br 
of  a  man  and  search  the  thou<dits  of  his  heart.  Must  it  not  be  f 
the  nature  of  the  case  itself,  its  sun-ounding  circumstances,  the 
tions  of  the  party  himself  with  reference  to  it,  and  from  facts 
circumstances  brought  to  his  knowledge  negativing  w^hat  it  is 
sumed  he  believed,  and  all  tending  to  the  conclusion  that  no  reaj 
able  man  could  have  so  believed?  Can  any  one  who  heard  this  c 
or  who  has  read  the  t'\'id(;nce,  assert  with  any  show  of  reason  i 
there  was  no  conflict  of  testimony  as  to  Mr.  Lijrht's  belief  of 
fraudulent  character  of  th.e  act  which  was  the  essence  of  the  olR 
charged?  If,  indeed,  all  was  not  on  plaintiff's  side  uncontradic 
rebutting  the  fraud,  and  leadinof  to  the  conclusion  that  how< 
aggrieved  Mr.  Light  may  have  felt  at  not  getting  his  goods,  he  n 
have  believed  that  plaintiff  was  acting  on  the  hcnia  Jide  Ijelief 
conviction  that  she  had  a  legal  right  to  detain  them,  and  there 
was  not  holding  them  fraudulently,  and  so  could  not  be  charged  \ 
a  felony;  that  the  claim  she  set  up  was  a  boivt  fide  claim  of  ri 
or  if  Mr.  Light  really  abstractedly  Ixilieved  her  guilty,  can  any 
say  that  there  wa.s  not  evidence  for  the  jury  that  there  was  no 
sonable  ground  foi-  such  a  belief?  The  a^scertainment  of  plaint 
belief  must  be  a  question  of  fact  deduced  from  all  the  circumstai 
of  the  case.  Nov/,  what  are  the  facts  which  the  evidence  in 
case  unanswei'ed  (^sblhlished  ?  The  character  of  the  plaintiff  i 
boarding-house  keeper;  the  indebtedness  of  defendant  to  her  on 
count  of  board,  rent  of  rooms,  fcc;  the  claim  of  plaintiff  to  hold 
goods  by  virture  of  a  lien;  the  effort  of  defendant  to  obtain  pos 
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si  OH  of  a  portion  at  least  by  legal  process;  plaintiff  taking  legal  advice 
and  being  sustained  by  such  advice  in  the  belief  of  her  legal  right; 
plaintifTs  putting  forward  such  a  right  in  a  legal  and  proper  man- 
aer,  in  answer  to  defendant's  effort  to  obtain  possession  with  a  view 
o£   having  that  right  legally  determined;  the  negotiations  from  time 
to  time  for  an  amicable  settlement;  the  fair  presumption  that  these 
negotiations  were  conducted  on  both  sides  based  on  a  controvei-sy 
respecting  the  civil  rights,  and  not  involving  the  compromise  of  a 
criminal  offence;  the  absence  of  any  criminal  imputation  through- 
out all  these  proceedings  till  the  threat  of  the  evening  when  applica- 
tion was  first  made  to  the  magistrate;  the  efforts  of  the  defendant 
to  obtain  the  goods  in  the  absence  of  plaintiffs  legal  adviser,  and  when 
she  was  inopa  con»iln,  and  in  derogation  of  the  just  rights  of  the  plain- 
tiff's legal  adviser,  and  in  fmud  of  them.     Failing  to  induce  the 
plaintiff  by  persuasion  to  accept  his  offer;  the  defendant's  threat  to 
ruin  her  ana  her  house  if  she  refused  to  accept  it  and  comply  with 
his  proposal;  the  absence  of  any  direct  evidence  to  establish  that 
plaintin  in  withholding  the  goods  was  actuated  by  any  fraudulent 
intent;  the  strong  uncontradicted  evidence  that  plaintiff  believed 
she  had  a  bonafwe  legal  lien  on  the  goods,  and  that  she  was  stand- 
ing on  what  she  believed  her  legal  rights;  the  clear  evidence  that 
the  defendant  knew  the  grounds  on  which  she  was  resistinor  his 
claim;  the  absence  of  all  evidence  on  the  defendants  pai-t  that  he 
really  believed  she  fraudulently  withheld  the  goods;  the  taking 
criminal  proceedings  when  defendant  knew  that  the  very  question 
in  issue  was  being  adjudicated  upon  l)y  a  competent  tribunal;  the 
j^luctance  of  the  Police  Magistrate  to  issue  the  warrant  in  the  first 
instance,  and  his  doubts,  communicated  to  the  defendant,  of  the  pro- 
priety of  its  being  issued  at  all ;  and  the  fair  inference  that  he  finally 
^cted  on  the  assertion  of  Mr.  Light  that  he  had  consulted  other 
experienced  counsel  (of  which  no  proof  was  offered),  and  that  Mr. 
Kmnear's  opinion  was  coiToborated — leaving  the  responsibility  of 
the  step  on  Mr.  Light  and  his  advisers — and  add  to  all  these  Mr. 
Light's  own  declarations  on  the  examination  in  the  police  office. 
It  will  hardly  be  gainsayed,  to  say  the  least  of  it,  that  there  was 
ftmple  evidence  for  the  jurj^  whose  attention  was  most  particularly 
called  to  all  the  facts  and  circumstances  calculated  to  throw  any 
doubt  on  the  bonaful^H  of  plaintiff  in  setting  up  the  claim  of  lien. 
Of  the  two  last  propositions  of  Mr.  Palmer,  after  what  has  been 
t     said  and  the  cases  referred  to,  it  is  only  necessary  to  say,  that  they 
I    are  propositions  opposed  to  every  principle  of  law  applicable  to  this 
K    case,  and  every  decided  case  l)earing  on  the  cjuestion.     Did  the 

■  plaintiff  not  then  do  all  that  was  necessaiy  to  make  out  her  prhna 

■  focie  case,  by  giving  affirmative  evidence  of  want  of  reasonable 
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and  pro]»able  cause?  Though  she  had  no  right  of  lien,  a 
legal  riglit  to  detain,  still,  if  the  act  of  detention  was  under 
taken  notion,  but  on  a  bona  jide  claim  of  right,  under  the 
that  she  had  a  lien,  and  this  was  known  to  the  defendant, 
had  reasonable  gi-ounds  for  believing,  or  did  believe  she  so 
what  pretence  was  there  for  a  charge  of  felony  ?  How  c< 
hoiuijith  claim  of  right  be  converted  into  a  felony  ?  In  ans 
this  case  the  defendant  oftered  no  evidence  whatever,  either 
belief  that  the  plaintiff  fi-audulently  detained  the  goods,  or  < 
grounds  for  such  a  belief,  or  that  he  was  misled  or  acted  in  ign< 
Had  the  verdict  been  the  other  way  a  question  might  hav( 
raised  whether  the  Judge,  in  view  of  the  plaintiff's  evidence, 
the  absence  of  any  thing  on  behalf  of  the  defendant,  to  reb 
presumptions  raised  thereby,  should  not  have  gone  further  th 
did,  and,  acting  on  the  uncontradicted  facts  of  the  case,  inst4 
leaving  the  question  to  the  jury,  have  directed  them  that  th 
dence  as  it  stood  exhibited  a  want  of  reasonable  and  prol^able 
But  while  we  are  not  called  upon  to  say  that  the  Chief  Just: 
not  rule  as  favorably  for  tlie  plaintiff,  as  under  all  the  circums 
he  might. possibly  have  done,  we  have  come  to  the  conclusion  th 
was  a  case  for  the  juiy  at  all,  it  was  put  strictly  in  accordanc 
the  law,  as  well  settled — see  Heslopp  i\  Chapman,  (22  Law^ 
296),  Douglas  i\  Corbett  (0  E.  ^  B.  510) — and  as  favorably  i 
defendant  as  it  could  possibly  have  been  consistently  with  d 
cases.  By  the  finding  of  the  jury  it  was  established  to  theii 
faction  that  the  plaintiff  was  innocent  of  the  charge;  that  t 
fendant,  when  lie  instituted  the  proceedings  did  not  belie 
plaintiff  guilty  of  the  felony,  but  in  his  own  mind  believed 
reasonable  gi'ounds  for  believing  she  was  innocent;  and  it  is 
our  power  to  relieve  him  from  the  consequences.  As  to  the  qi 
of  excessive  damages,  the  Chief  Justice  told  the  jury  that  the 
tion  of  damages  was  peculiarly  within  their  province;  that,  1 
regard  to  a  fair  consideration  of  all  the  circumstances  of  th< 
they  should  give  such  an  amount  as  they  thought  plaintil 
fairly  entitled  to,  for  the  wrong  she  had  suffered  in  her  arrej 
imprisonment,  the  necessary  expense  she  was  put  to,  and  tl 
she  had  sustained  as  the  direct  consequence  of  the  prosecutioi 
that  if  the  jury  should  come  to  the  conclusion  that  the  def< 
had  no  ground  for  instituting  the  proceedings,  but  knoi 
violated  the  law,  using  it  wron^ully  to  accomplish  his  own  pu 
to  the  injury  of  the  plaintiff's  feelings,  person  and  property 
were  wan-anted  in  being  liberal  in  damages.  The  jury  had  ev 
of  the  plaintiff  having  been  put  to  laige  expense  and  liabili 
defending  herself  against  the  charge.     There  was  the  arrest  a 
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tention  of  the  plaintiff  all  one  day  at  the  Police  office;  her  subse- 
quient  imprisonment  in  gaol  for  several  hours;  the  difficulty  she 
ercperienced  in  <x^ttinf^  bail  on  account  of  the  lar'cre  amount  required; 
tlie  great  distress  and  anc^uish  of  mind  she  actually  suffered;  the 
«LOtual  injuiy  to  her  credit,  and.  if  her  statement  is  true,  and  it  was 
not  controverted,  the  verification  of  the  defendp.nt  a  threat,  in  the 
a-lmost  total  destruction  of  her  l)nsiness,  and  in  the  ruin  of  her 
house;  and  lastly,  the  jury  had  tlie  sworn  estimate  of  the  plaintiff 
that  her  actual  pecuniary  loss  was  £500.  For  this  amount  the  jury 
found,  and  can  we  say  they  proceeded,  in  estimating  these  damages, 
on  any  WTong  principle;  or  that  they  vrere  influenced  by  any  im- 
proper motive;  or  that  there  was  not  evidence  to  justify  them?  It 
may,  or  may  not  be,  tliat  wp.  iivlividually,  would  not  have  assessed 
the  damages  so  high,  but  th.e  juiy,  not  we,  nro  the  judges;  and  unless 
yv-^  are  clearlv  satisfied  thev  have  acted  iTiinropc'rlv,  we  have  no  n<A\i 
to  over-rule  their  decision,  and  usun)  thi'ir  clear  functions.  The  cases 
on  this  point  are  numerous.  an<l  all  sti-ictly  consistent  so  far,  such  as 
the  cjLse  of  Leeman  v.  Allen,  2  Wiis.  HJO.  Three  hundred  pounds 
"^as  held  not  necessarily  excessive  for  a  few  hours  imprisonment. 
In  Fanner  v.  Darling,  4  Bur.  11)71,  £'1M)  was  held  not  excessive  for 
a.  malicious  prosecution  for  nuisance;  and  in  Hc^wlett  v.  Crutchley, 
a  Taunt.  277,  which  was  an  action  for  Tnjdicious  prosecution,  indict- 
ments were  preferred  and  found,  aivl  tlie  party  voluntariiy  surren- 
dered to  take  his  trial.  On  opening  the  east*  the  counsel  for  the 
prosecution  stated,  as  they  were  instr'.TC-^  /d  to  do,  that  the  <k'fendant 
nad  not  accounted  for  tlie  fees  he  h,id  recfnved,  but  that  his  conduct 
had  been  in  all  other  respects  deservlnij^  of  commendation,  and  that 
they  were  of  opinion  that  th(*  prosecutor  liad  lieen  mistaken  in  ctm- 
siderinf;  the  facts  as  constituting  a  cnse  of  felons-,  and  declined  u'iving 
any  evidence.  Plaintiff  had  never  been  arn^stfd,  he  had  expended 
about  £100  in  his  defence.  The  jury  found  £2,000  damages.  A 
ne^  trial  was  moved  for,  upon  the  gro'ind  of  excessive  damages,  but, 
per Loi*d  Mansfield,  "It  is  extremeiv  diffie^ilt  to  (stim.ate  (lamages. 
iOumav  take  twenty  iuries,  and  ev^^rv  one  of  chem  will  diiier  from 
«,000  down  to  £200.  I  liave  always  frit  it  that  it  is  extremely 
"difficult  to  interfere  and  say  v/hen  damaLies  are  too  larg.-,  nevur- 
"theless,  it  is  now  vrell  acl:now!iM]ge(l  in  nil  the  Courts  of  V>'estmin- 
"sterHall,  that  whether  in  actions  of  criminal  conversation,  malic:. )us 
prosecution,  words,  or  any  otl>er  matter,  if  Vik^.  damages  are  clearly 
^B  toolarcje,  the  Court  will  send  the  inonirv  to  another  iurv.  There 
•  ■  We  some  damasres  so  lar^re  that  it  is  iiiv»ossib]e  but  that  everv  man 
'^ust  acknowledfje  they  are  too  Iar::e;  but  in  everv  case  where  the 
Courts  interfere  thev  alwavs  go  into  all  the  circumstances  <jf  the 
P^aintift'  and  dejfendant,  and  put  themselves  in  their  situation  and 
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"enter  into  all  their  conduct."  The  learned  Judge  then  considerec 
the  facts  and  concluded  the  damages  were  not  excessive.  In  thi 
more  modem  case  of  Creed  v.  Fisher  (9  Exch.  475,  s.  c.  26  La^r  anc 
Eq.  R.  38G),  Pollock,  C.  B.,  says:  "We  should  not,  in  our  own  pri 
"  vate  judgment,  have  given  such  damages  as  here  given  by  the  jury 
"but  that  fact  alone  is  not  sufficient  to  show  us  that  the  jury,  ii 
"giving  these  damages,  miist  have  been  actuated  by  some  imprope: 
"motive,  or  proceeded  on  some  erroneous  principle  of  assessment 
"To  assess  damages  is  the  function  of  the  jury,  and  the  Court  ough 
"  not  to  disturb  a  verdict  on  the  ground  of  their  being  excessive,  un 
less  under  one  of  the  two  states  of  circumstances  I  have  mentioned- 
In  Smith  v.  Woodfine,  1  C.  B,  N.  S.,  GGC,  Creswell,  J.,  says:  "But  i 
"is  said  that  the  jury  have  aw^arded  the  plaintiff  an  uni*easonabl 
"and  excessive  amount  of  damages.  No  leij^itimate  ground  beinj 
"laid  for  it,  it  seems  to  me  we  should  be  guilty  of  a  most  inconve 
"nient  and  unconstitutional  exercise  of  our  power,  if  we  took  upoi 
"oui'selves  to  interfere  with  the  discretion,  which  the  law  has  in  i 
"peculiar  manner  vested  in  the  juiy  in  cases  of  this  sort."  Ant 
Willes,  J.,  in  the  same  case,  after  saying  the  damages  were  largt 
says:  "But  I  have  no  means  of  estimating  the  propriety  of  th 
"assessment,  seeing  that  I  am  unable  to  satisfy  my  mind  that  the; 
"have  either  been  misled  or  have  acted  from  bad  or  corrupt  motives. 
And  in  the  very  recent  and  last  case  we  are  awai-e  of  bearing  o: 
damages  in  cases  of  this  kind,  Ej/rry  i*.  De  Costa  (Law  R.  1.  C.  I 
334),  Willes,  J.,  says:  "We  are  not  called  upon  to  say  w^hether  o 
"not  we,  if  sitting  in  the  place  of  tlie  jury,  would  have  awarded  s 
"much,  or  whether  the  substantial  justice  of  the  case  would  not  i 
"our  opinion  have  been  satislied  by  a  somewhat  less  amount."  An 
Smith,  J.,  says:  "In  commercial  cases  there  is  something  like 
"standard  by  which  tlie  Court  may  judge  of  the  propriety  of  th 
"account  givun,  but  in  cases  of  lliis  soro  ic  is  peculiarly  the  provinc 
"of  the  jury  to  say  from  all  the  surrounding  circumstances  what  con 
"pensation  the  injured  party  is  entitled  to  receive,  and  it  is  quite  in 
"possible  tj  analyze  tlio  elements  of  their  verdict."  We  cannot,  then 
fore,  distui'b  the  verdict  in  this  case,  and  the  rule  must  be  dischargee 

Rule  discharged. 


Gilbert  v.  Campbell. 

February  20,  1S68. 

Where  a  party  ia  serveil  with  a  subpoena  to  attend  as  a  witness  and  accepts  a  sum 
m.)ney  which  is  tendered  to  lain  for  his  expenses,  without  objecting  to  the  amooB 
but  refuses  to  attend  on  account  of  his  own  businesi?,  he  is  liable  to  an  attachznc 
for  non-attendance,  even  though  the  sum  tendered  be  less  than  he  is  entitled  to 
ceive  under  the  ortlinance  of  fees. 
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C.  W.  Weldon,  on  a  former  day  in  this  Term,  obtained  on  afudavits 

*  nileii/8i  to  shew  cause  why  an  attachment  should  not  issue  against 

Bartlett  Lingley  for  not  obeying  a  subpoena  to  attend  as  a  witness 

in  the  above  cause  at  the  last  Westmorland  Circuit.     It  appeared 

that  Lingley  had  been  informed  previously,  by  the  defendant's  at- 

orney,  that  he  would  be  required  as  a  witness,  and  premised  to 

attend.     On  the  subpcena  being  served  upon  him  at  St.  John,  he 

said  he  could  not  go,  and  would  not,  but  he  accepted  812  which  was 

tien  tendei*ed  him  for  his  expenses. 

Duff,  Q.  C,  in  shewing  cause  read  the  affidavits  of  LiDgley  and 
A.  L  Palmer,  shewing  that  the  distance  from  St.  John  to  Dorchester 
was. one  hundred  ana  twenty  miles,  and  that  SI 2  was  tlie  amount 
nanally  allowed  for  mileage  for  that  distance,  conttndi;:^  that  the 
amount  tendered  not  beins:  sufficient  to  cover  his  other  ex:;onses,  he 
Was  not  lx)und  to  obey  the  subpa»ena. 

S.  R.  Thomson,  Q.  C,  and  C,  W.  Weldon,  contra.  If  Lini^'ley  had 
taken  the  objection  to  the  amount  when  it  was  tendered,  he  might 
have  sustained  hLs  position,  but  having  accepted  it,  he  cannot  now 
take  any  advantage  of  this  objection. 

Cur.  adv.  vidt. 

RncHiE,  C.  J.,  now  delivered  the  judgment  of  the  Coui-t. 

This  was  an  application  for  an  attachment  against  B.  Lingley  for 
not  obeying  a  subpoena  to  attend  as  a  witness  for  the  defendant,  in 
this  cause,  at  the  last  Westmorland  Circuit.  It  appeared  by  the 
affida\dt  of  the  defendant's  attorney,  that  he  had  called  upon  Mr. 
liigley  in  St.  John  several  days  before  the  opening  of  tlie  Court, 
and  told  him  that  he  should  require  him  as  a  witness  at  Dorcliester; 
that  Lingley  at  first  stated  that  lie  was  very  much  engaged  an<l  could, 
itot  attend,  but  aftenvards  promised  tliat  he  would  do  so  on  being 
Wegraphed  to,  requesting  the  attorney  not  to  send  for  him  unless  it 
'^  absolutely  necessary.  After  this  Lingley  telegraplied  lo  the 
defendant's  attorney  at  Dorchester  that  lie  was  going  to  ^'ova  Scotia 
pn  the  22nd  July,  and  the  attorney  being  veiy  anxious  to  liav^  him 
^  attendance,  caused  him  to  be  served  with  a  subpoena  on  the  20th 
July  to  attend  at  Dorchester  on  the  2or.l,  and  812  was  given  to  him 
*orhis  expenses.  He  said  to  Mr.  Travis,  who  served  tiie  .siibpj^^na, 
that  he  could  not  go,  and  woidd  not ;  that  it  was  impossii.le  for  him 
^.tpdoso  as  his  family  was  sick;  ami  on  the  moniing  o["  tlie  23rd 
Mr.  Ti-avis  telegraphed  to  the  defendants  at  Dorcli(\^ter,  that 
iy  could  not  possibly  attend,  and  vras  prevented  by  important 
The  only  answer  given  by  Lingley  to  the  application  is 
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his  own  affida-vit,  stating  that  the  distance  from  St.  John  to  Dorches- 
ter is  one  lirindred  and  twenty  miles,  and  an  athdavit  to  the  sami 
effect  by  Mr.  Pphner,  also  .">tatin^^  that  in  his  pmetice  he  had  alway« 
been  aliowed  SI 2  as  the  tvav'.^llin;:^  fees  of  a  witness  from  St.  John  t< 
Dorchester,  Ixsirles  the  fees  iov  attendance.  Adinittin<x  the  distana 
to  be  corr»/ct\v  stated  in  the:><*  ailidavits,  it  is  evident  that  the  amoiini 
pai'l  to  Lir.g'.ey  at  the  tln^e  he  wa*s  served  \Nntii  the  subjxena  was 
not  as  i  =  ^u(:li  as  he  Vv'as  c^ntlt'ed  to  receive  under  the  ordinance  o! 
fees,  aii'l  h?A  he  objected  un  tliat  <ri-ound  and  refused  to  receive  th< 
money,  it  v/(;iild  have  been  an  nnswer  to  the  appliciition ;  but  h< 
acceptt  d  r.nd  kept  the  iiioru-y,  alleging  the  iiiness  of  his  family  as  i 
reason  fov  n^  t  attending,  'i'his,  however,  does  not  ^r^in  to  have  beei 
of  .so  5'v'iTJWs  a  nature  as  to  ]  r.'vent  him  from  goinj;  to  Nova  Scotia 
and  his  v  ':v<on  iinally  as:si;j:i.  i  for  refusing  to  attend  faccoyling  to  th< 
tele;;T:iM  fr«im  Mr.  Travis'  is  tlv.;  iiaporUince  of  liis  own  business 
He  h:;<  not  fl<.  nied  that  this  tolt-cram  was  sent  bv  his  authoritv,  no: 
has  lie  cl/vr-.  yl  aiiy  excuse  for  his  non-attendance,  except  that  th< 
amoLiiil  p'lii!  him  ^vas  insrtflielent.  A  vritness  may  waive  his  righ" 
to  bis  rx'»e:isfs;  and  we  lliiiik  Lin<dev  did  so  in  this  instance  bl 
retai:'.i:\.;  tlie  money  witlu/iU  i-bjeetion  as  to  the  amount,  an«i  putting 
his  rei.' -r.'  to  at-ond  upon  a  (ohVrent  groimd.  Dixon  /;.  Lee,  (1  C 
M.  oc  Pv.  ^47;,  Nev/ton  --.  HaviJaiid,  ({)  Dowl.  (ij,  (rough  i*.  Millei 
(8  Juri^-:  n.'s^  ;s.  c.  vom,  Got:*  r.  Yalls,  (2  D.  &  L.'2.Si.  The  <luty  o 
attendi:i<^'  a  ( 'owrt  of  Justice  \.o  give  evidence,  is  ]<aramount  to  th< 
privaie  inters  sts  of  the  witness  and  iridispensible  to  the  prope 
administration  of  justice  ;  and  it  is  the  imperative  duty  oi  the  Court 
when  ( a-  .'>  of  cliis  kind  are  }>rouglit  before  it,  to  see  that  its  proces 
is  not  tr.  ate  I  with  contenn^jt.  In  this  ca.se,  we  think  tlie  ])aily  ha 
been  i^^iil':''  of  a  vnlful  defahlL,arid  therefore  the  rule  for  an  atta& 
ment  hir.-t  be  made  absolute. 


Jf)NKS  V.  Steeves. 

A  defeiul.int,  r«.'!i<l:re;l  by  his  bail  after  judg^nient,  wrote  to  liis  attorney,  requestin 
him  t.^  i^uo  t^ie  ]»]aintiff'G  Cittonn  y  taii«l  endeavor  to  coni]>roir.is»i  t!ie  debt  and  gc 
time  for  payi>io;it.  Withiu  thrct  mouths  a^'tcr  the  render  or  the  defen«lant  this  lette 
was  cmmuricated  to  the  plaiiitiff'H  attorney,  who,  after  seeing  tlie  })]aintiff,  til 
formed  the  d-jftiidants  attorney  <»t  the  tcnns  on  which  the  ])haintilV  was  willing  t 
settle. 

Held,  That  it  was  the  duty  of  the  dufendant's  attomoy  to  coninninicate  the  offer  t 
his  cli.nt,  and  tiiat  until  he  did  so,  the  treaty  for  settlement  was  pending,  and  till 
defen<lant  was  not  entitled  to  a  ssiperaedoas  for  not  being  charged  in  execution  withi 
three  month?  after  the  render. 

H.  B.  R(i\n^^forcl  moved  to  rescind  an  order,  made  bv  Allen,  J 
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refusing  to  discharge  the  defendant  out  of  custody  on-  supei-sodeas — 
under  the  10th  Rule  of  Hilary  Tenn,  1839,  (Allen\s  Rules,  37)— 
defendant  not  having  been  charged  in  execution  within  three  months 
after  render.  Judgment  was  signed  on  the  5th  June,  LS07,  and  on 
the  5th  July,  the  defendant  was  rendered  in  discharge  of  his  l)ail  to 
the  custody  of  the  sheriff  of  Westmorland,  and  notice  of  render 
served  on  the  plaintiff  *s  attorney  on  the  8th.  A  summons,  re^juiring 
the  plaintiff  to  show  cause  why  the  defendant  should  not  be  dis- 
charged by  supersedeas,  was  taken  out  on  the  29th  November  and 
served  on  the  5th  December  last.  It  appeared  by  the  rctridavits 
used  on  the  hearing  of  the  summons,  that  the  defendant  had  written 
to  his  attorney  (Mr.  Dibblee)  on  the  19th  September,  stating  his 
inability  to  pay  the  plaintiffs  judgment,  and  requesting  Mr.  Dibblee 
to  see  the  plaintiffs  attorney  and  ascertain  if  he  could  not  com- 
promise and  get  time  to  pay  the  debt,  and  to  inform  the  defendant 
of  the  result.  This  letter  was  communicated  to  the  plaintiff's  attor- 
ney about  the  end  of  September.  Some  weeks  after  this  and  appar- 
ently after  the  expiration  of  the  three  months — the  affidavits  on 
this  poin.t  not  being  very  explicit — he  saw  the  plaintiff  and  ascer- 
tained the  tenns  on  which  he  would  settle,  which  terms  he  stated  he 
had  ^vritten  to  the  defendant,  but  received  no  answer.  He  also  in- 
formed Mr.  Dibblee  that  the  plaintiff  was  willing  to  discharge  the 
defendant  on  obtaining  a  conveyance  of  his  interest  in  a  cti-tain 
piece  of  land ;  that  he  heard  nothing  more  of  the  matter  till  he  was 
served  with  the  summons  for  supersedeas,  when  he  spoke  to  Mr. 
Dibblee,  who  stated  that  he  had  intended  to  comftiunicate  the  propo- 
sition for  a  settlement  to  the  defendant,  but  had  forgotten  to  do  so. 
Allen,  J.,  refused  to  order  a  supersedeas,  being  of  opinion  that  it 
'  was  the  duty  of  the  defendant's  attorney  to  comm.unic<ate  to  him  the 
plaintiffs  offer ;  and  that  until  he  did  so,  and  the  plaintiff's  attorney 
was  informed  of  the  result,  the  treaty  for  a  settlement  was  pending, 
and  the  plaintiff  not  in  default  in  not  issuing  an  execution. 

H.  B.  Ramsford  contended,  1st,  That  there  was  no  sutilcient  treaty 
in  writing — it  should  state  that  proceedings  were  stayed  at  the  de- 
fendant's request.  Chit.  Arch.,  913.  (Allen  J.:  I  thou^rht  that  the 
defendant's  letter  was  a  sufficient  treatv  under  our  Rule  of  Court, 
which  differs  from  the  English  rule.)  2nd,  The  treaty  was  at  an  end 
when  it  was  not  accepted  within  a  reasonable  time. 

Per  Curiam.  There  is  no  ground  for  disturbing  the  Judge's  order. 
It  is  for  the  prisoner's  protection  that  the  treaty  must  be  in  writing; 
and  there  was  a  treaty  in  writing  here.  When  the  plaintiff^'s  attor- 
stated  to  Mr.  Dibblee  upon  what  tenns  he  was  willing  to  settle, 
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it  was  Mr.  Dibblee's  duty  to  communicate  the  offer  to  the  defendi 
and  to  inform  the  plaintiff's  attorney  whether  it  was  accepted 
not.  Until  he  received  an  answer,  the  plaintiff's  attorney  hm 
right  to  consider  the  matter  as  pending. 

Order  refusec 


ilcELROY  V,  Getty  and  an  other,  impleaded  with  Ellis. 

In  an  action  by  the  assignee  of  a  limit  bond,  to  which  non  fsl  /actum  is  pleaded, 
common  ve?ure  to  try  the  issue,  is  sufticieut ;  and  the  plaintiff  need  not  have  c 
ages  assessed,  but  may  take  a  verdict  for  nominal  damages,  and  issue  cxocutioi 
the  amount  of  his  debt. 

Debt  on  a  limit  bond,  brought  by  the  plaintiff  as  assignee  of 
Sheriff  of  the  County  of  Charlotte.  The  declaration  alleged 
arrest  of  Ellis,  at  the  suit  of  the  plaintiff  on  mesne  process  for  81 
that  the  other  two  defendants  became  his  bail  for  the  limits;  t 
Ellis  escaped  from  the  limits,  whereby  the  bond  became  forfeit 
and  that  the  Sheriff  thereupon  assigned  the  bond  to  the  plaintiff, 
means  whereof,  and  by  force  of  the  statute,  an  action  had  accr 
to  the  plaintiff  to  demand  and  have  the  sum  of  money  in  the  b 
mentioned,  yet  the  defendants,  or  either  of  them,  had  not  paid, 
Plea  by  the  defendant  Getty — non  est  factum ;  and  by  the  other 
fendant,  that  the  Sheriff  did  not  assign  the  bond. 

At  the  trial  before  Allen,  J.,  at  the  last  Charlotte  Circuit, 
venire  was  in  the  common  form  to  try  the  issues.  A  verdict ' 
taken  by  the  plaintiff  by  consent  for  nominal  damages,  with  le 
to  the  defendants  to  move  to  enter  a  nonsuit  if  the  Court  shoulc 
of  opinion  that  the  assignment  of  breaches  in  the  declaration 
not  sufficient,  and  that  a  special  venire  was  necessary. 

A  rule  nisi  having  been  obtained  for  that  purpose  in  Michael 
term  last — citing  McKenzie  v.  Mareh  (2  Kerr,  020) ;  Act  1 2,  Vid 
39,  §  24,  (2  Rev.  Stat.,  357.) 

Abbot  now  shewed  cause.  The  24th  Sect,  of  the  Act  12  Vici 
39,  only  applies  to  judgments  by  default  or  on  demurrer.  Neit 
does  the  statute  8  fc  9  Wm.  3,  c.  1,  apply  to  a  bond  like  this.  ] 
bonds  and  replevin  bonds  have  been  held  not  to  be  within  that  s 
ute  (2  Saund.,  187),  and  for  the  same  reason  it  will  not  apply  \ 
limit  bond.  In  Forster  v.  Pine  (2  Allen,  215),  which  was  an  act 
on  a  limit  bond,  it  does  not  appear  that  there  was  any  special  tw 
under  the  plea  of  non  est  factum-^  the  common  venire  is  sufiid 
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and  the  jury  might,  if  necessary,  have  assessed  the  damages.  Par- 
kins V.  Hawkshaw,  (2  Stark,  381),  Quin  v.  King,  (1  M.  &  W.,  42), 
Scott  V.  Staley  (6  Dowl.,  714).  The  plaintiff  was  not  bound  to  assess 
the  damages:  if  he  issues  execution  for  more  than  is  due,  he  does  so 
at  his  perU.     Scribner  v.  Gibbon  (4  Allen,  182). 

H,  B,  Rainsford  contra.  The  plaintiff  should  have  assigned 
breaches  in  the  declaration.  [Ritchie^  C.  J.:  The  declaration  does 
assign  breaches].  The  vetiire  should  have  been  special,  to  assess  the 
damages,  as  well  as  to  try  the  issues.  The  defendants  had  a  right 
to  shew,  in  mitigation  of  damages,  that  Ellis  was  insolvent.  Mc 
Kenzie  v.  Marsh  decides  that  the  statute  applies  to  limit  bonds. 

Per  Curiam.  If  there  had  been  a  special  venire^  and  both  parties 
had  been  willing  to  go  into  the  matter,  we  do  not  say  that  a  jury 
would  not  be  a  very  proper  tribunal  to  assess  the  damages,  as  was 
done  in  McKenzie  v.  Marsh;  but  it  was  not  necessary  to  do  it.  The 
plaintiff  issues  execution  at  his  peril;  and  if  he  issues  it  for  too 
much,  the  defendant  mast  apply  to  the  couit  tor  relief  under  its 
equitable  jurisdiction. 

Rule  discharcjcd. 


Leslie  v,  Hanson. 


Plaintiff  agreed,  in  writinff,  to  deliver  the  defendant  100,000  feet  of  logs  in  his  boom, 
on  condition  that  the  defendant  would  deliver  the  plaintiff  a  like  quantity  out  of  the 
defendant's  logs  at  another  place,  and  if  there  was  any  overj^lus  of  plaintiff's  logs, 
that  defendant  should  pay  him  for  thera  at  a  certain  rate.  The  plaintiff  i*eceived 
100,000  from  the  defendant  and  delivered  him  about  155,000.  Hehl,  That  tlie  price 
of  the  overplus  could  be  recovered  on  the  count  for  goods  sold  and  delivered. 

Ix^  were  meaaured  as  they  were  sawed  in  a  mill,  and  their  contents  marked  on  a 
lK>ard  by  the  persons  who  sawed  them.  At  the  end  of  each  week  the  figures  on  the 
board  were  tranecnbed  into  a  book  by  a  person  who  had  made  a  part  of  the  measure- 
ments, but  who  could  not  tell,  from  the  character  of  the  ligures  on  the  lx)ard,  what 
portion  of  them  was  made  by  either  of  the  other  parties.  Held,  That  the  book  was 
not  evidence  to  prove  the  quantity  of  logs  sawn,  without  calling  all  the  persons  who 
bad  measured  the  logs. 

In  an  action  to  recover  the  price  of  logs,  the  plain tiflf,  in  order  to  prove  the  quantity 
received  by  the  defendant,  shewed  the  aveiace  »ize  and  number  of  logs  put  in  and 
driven  down  a  stream,  at  the  moutli  of  whicn  defeiulant  had  a  saw  mill,  aiid  that 
the  defendant  had  sawn  a  portion  of  them.  Held,  In  the  absence  of  any  evidence 
^  the  defendant,  of  the  quantity  he  liad  eawn,  tliat  the  jury  were  justilied  in  pre- 
«uning  he  had  received  the  whole  quantity  driven  down  the  stream  by  the  plaintiff. 

Indebitatus  assumpsit  to  recover  the  price  of  a  quantity  of  spruce 
logs:— tried  before  Allen,  J.,  at  the  York  Sittings  in  January'  last. 
^  appeared  by  the  cross-examination  of  the  plaintiff,  that  there  was 
*  written  agreement  about  the  logs.     The  defendant's  counsel  pro- 
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duced  the  agreement,  which  was  put  in  evidence  by  consent.  By 
this  agreement,  the  plaintiff  undeitook  to  haul  100,000  feet  of  logs 
for  the  defendant,  and  drive  them  into  defendant's  iuill-lx)om,  on 
condition  that  he  should  give  the  plaintilf  a  like  quantity  out  of  his 
logs  in  the  Nashwaak  boom — the  plaint itF  to  pay  the  expense  of 
driving  the  logs,  and  half  the  amount  of  the  mileage  and  stumpage; 
and  that  the  defendant  was  to  pay  the  plaintiff  for  any  overplus  of 
logs  he  might  have  beyond  the  100,000,  at  the  same  price  one  Hathe- 
way  had  agreed  to  pay  him. 

Tlie  plaintilf  claimed  to  have  delivered  155,000  feet  of  logs,  and 
admitted  to  have  received  100,000  feet  at  the  >^ashwaak  boom,  ac- 
cording to  agreement,  the  difference,  55,000,  was  the  matter  in  dis- 
pute. The  plaintiff*  gave  evidence  of  the  nniid^er  of  logs  put  intc 
the  stream,  and  driven  into,  or  near,  the  defendant's  boom;  vi  theii 
average  by  measurement,  and  that  the  defendant  ha<l  sawn  a  portion 
of  them  in  his  mill,  situated  at  the  mouth  of  the  stream  in  which 
the  logs  were.  The  defendant  denied  that  he  had  received  the  quan . 
tity  of  logs  alleged  by  the  plaintiff,  and  otlered  evidence  to  shew  th- 
quantity  sawn  in  his  mill.  It  a]^peared  that  the  logs  were  mv-asui-e* 
in  the  mill  before  they  were  .^awed,  and  the  contents  of  each  lo^ 
marked  on  a  board  by  the  pei^sons  who  measunMl  th.em;  the  figure 
on  the  board  were  transfeiTed  to  a  book  at  the  en<:l  of  each  weetr 
and  tlie  board  wa.s  then  destroyed.  Three  pei-sons  had  been  en" 
ployed  in  measunng  the  logs,  but  one  of  them  (Abemethy)  was  nc: 
called  as  a  witness,  and  the  others  were  not  able  to  state  the  quar: 
tity  of  logs  which  they  had  respectively  measurv*d.  Tlie  entiy  ii 
the  book  was  offered  in  evidence,  but  I'eiected.  as  trie  witness*  ws 
unable  to  state  what  part  of  the  figures  vrhich  he  had  transcribes 
from  the  board,  had  been  made  by  h.imself,  and  what  part  by  tl" 
other  persons  engaged  in  measuring. 

The  defendant  moved  for  a  nonsuit  on  the  ground  that  the  plafcr 
tiff  should  have  declared  on  the  written  agreement,  and  aven*^ 
performance  of  the  conditions  on  his  pai't;  but  the  learnetl  Jud^ 
was  of  opinion,  that  as  the  plaintiff  only  claimed  to  recover  for  t 
overplus  of  the  logs  after  the  deliver}^  of  the  100,000,  and  they  h  = 
been  received  bv  the  defendant,  and  no  further  act  remained  to 
done  by  the  plaintiff,  he  could  recover  on  the  com.mon  count, 
learned  Judge  directed  the  juiy,  that  as  it  was  admitt-ed  the  defe 
ant  had  sawed  some  of  the  logs,  and  he  was  the  only  peraon  w^ 
could  shew  what  quantity  he  did  saw,  it  was  his  duty  to  do  so;  a- 3 
in  the  absence  of  evidence  on  this  point,  they  might  presume  ih:^ 
he  had  sa-vvn  the  whole  quantity  put  into  the  stream  by  the  plainfc»i 
though  they  were  not  bound  to  act  on  that  presumption.  The  jitiJ 
gave  a  verdict  for  the  plaintiff  for  the  amount  claimed. 
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B.  C.  FneL  now  moved  for  a  new  trial  on  the  ground  of  misdirec- 

on  and  the  improper  i-ejection  of  evidence.     He  contended,  1st. 

TThat  the  action  should  have  been  special  on  the  contract.     1  Chit.  PL, 

339;  Chiti  Cont,,  4G5.     Reed  v.  Hutchison  (3  Camp.,  352;  Harrison 

V.  Luke  (14  M.  &  W.,  139).     [Ritchie,  C.  J.:  The  case  of  Sheldon  i\ 

Cox  (3  B.  &  C,  420),  is  directly  against  you.     Nothing  remained  to 

T>e  (lone  here,  but  the  payment  of  the  money  for  the  logs  delivered.] 

2iid,  There  was  misdirection  as  to  the  quantity  of  the  logs  cut  by 

tie  defendant.     [Ritchie,  C.  J.:  I  think  the  direction  was  right.] 

Sid.  The  evidence  of  the  book,  shewing  the  quantity  of  logs  cut  in 

tie  mill,  was  improperly  rejected.     [Allen,  J.:  There  was  nothing 

t43  show  that  some  of  the  figures  on  the  board  were  not  made  by 

Abemethy,  who  measured  and  sawed  some  of  the  logs;  in  fact,  the 

evidence  tended  to  shew  that  he  did  so.     If  he  made  no  fiorures  on 

the  board,  there  was  no  evidence  then  to  shew  what  quantity  of  the 

logs  he  sawed.     I  thought,  therefore,  the  entry  in  the  books  could 

not  be  received.     Ritchie,  C.  J.:  I  do  not  see  any  objection  to  that.] 

Per  Gv/rium.    Rule  refused. 


Doe  ex  dem  Levi  v,  Sajiuel. 

^^ere  a  will  was  contested  by  the  hoir-at-law,  on  the  ground  of  undue  influence  by 
^e  devisee  with  the  testator,  but  no  evidence  thereof  was  given,  the  Judge  should 
^^  leave  such  a  question  to  the  jury. 

''^^^rs  written  by  a  testator  to  his  relatives  before  making  his  will,  stating  his  inten- 
tion to  leave  hu  property  to  tliem,  are  not  admissible  in  evidence  to  defeat  a  "wiW 
^iiposing  of  bis  paoperty  to  another  person ;  though  the  will  is  attacked  on  the 
t;n>nnd  of  the  testator's  incapacity,  as  being  in  extremid  at  the  time  of  its  execution. 

Ejectment  for  land  in  Richibucto,  tried  before  Allen,  J.,  at  the 
last  Kent  Circuit. 

The  lessor  of  the  plaintiff  resided  in  London,  and  claimed  as  the 
^Tother  and  heir-at-law  of  Morden  S.  Levi,  who  died  at  Richibucto 
^nthe  28th  July,  1863,  leaving  a  will,  by  which  he  devised  all  his 
l^ioperty  to  the  defendant;  and  the  question  was,  whether  this  will 
^asduly  executed — ^the  plaintifTs  case  being  that  improper  influence 
*Wbeen  used  by  the  defendant  to  induce  Morden  S.  Levi  to  make 
^ie  will  when  his  mind  was  in  such  a  weak  state  as  to  be  unable 
*^y  to  understand  what  he  was  doing.  M.  S.  Levi  had  been  con- 
fix to  his  house  by  illness  twelve  days,  and  a  few  days  before  his 
^th,  the  physician  attending  him  advised  him  to  settle  his  aftaii-s. 
In  consequence  of  this,  he  haa  a  conversation  with  his  attorney  the 
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night  previous  to  his  death  about  making  his  will,  but  gave  n< 
structions,  it  being  understood  that  the  attorney  should  see 
about  it  the  next  day.  On  the  following  morning,  about  ten  o*c 
he  told  his  house-keeper,  whom  he  had  informed  of  his  intenti< 
make  a  will,  to  send  for  his  attorney  and  the  defendant.  They  i 
to  the  house  together,  and  the  attorney  went  into  Levi's  bed: 
and  received  his  instructions  about  the  will,  which  was  veiy  s 
and  which  he  wrote  in  an  adjoining  room,  and  read  over  to  '. 
who  said  that  it  was  all  right,  and  as  he  wished  it.  One  of  tho 
nessess  to  the  will  was  present  during  this  time.  Another  wii 
was  then  sent  for,  and  the  attorney  read  the  will  again  to  hevi 
asked  him  if  it  was  as  he  wished  it,  to  which  he  answered  " 
and  it  was  then  executed.  Levi  was  too  weak  to  sign  his  nan 
the  will,  and  at  his  request,  one  of  the  witnesses  put  his  mark 
He  then  asked  for  his  housekeeper,  and  when  she  came  intc 
room,  he  spoke  to  her.  and  said  it  was  all  over.  Immediately  j 
this  he  became  suddenly  woree,  and  died  in  a  few  minutes — ^a 
half  an  hour  after  the  will  was  signed.  The  attorney  who  drev 
Avill,  both  the  witnesses,  the  nurse,  and  two  other  persons  in  his 
ploy,  all  testified  that  his  mind  was  perfectly  sound,  and  that  he 
fully  capable  of  understanding  what  he  was  about,  until  witl: 
few  minutes  before  his  death.  The  physician,  who  had  visited 
less  than  two  houi-s  before  his  death,  stated  that  liis  mind  was 
fectly  clear  at  that  time ;  that  the  disease  of  which  he  died  wsa 
likely  to  disturb  his  mental  faculties ;  and  that  he  would  b3  li 
to  retain  his  memory  to  the  last.  The  defendant  was  a  cousi 
Levi,  and  they  had  been  in  partnership  and  lived  together  for  se^ 
yeai*s  before  his  death.  The  defendant  was  not  present  when 
instructions  were  given  for  the  will,  or  when  it  was  executed, 
he  denied  having  influenced  the  testator,  or  given  any  instruct; 
or  having  any  convei'sation  with  the  attorney  about  the  '>\dll  be 
it  was  executed.  Declarations  of  Le\T  were  proved,  made  tw( 
three  years  before  his  death,  that  he  intended  to  leave  all  his  p 
erty  to  the  defendant.  In  reply  to  the  defendant's  case,  the  plau 
oftered  in  evidence,  letters  written  by  the  deceased  to  the  lesso: 
the  plaintift*  (it  was  not  stated  at  what  time),  showing  the  term 
friendship  existing  between  them,  and  to  show  how  he  intended 
leave  his  property.  The  learned  Judge  rejected  these  letters,  stat 
that  though  a  party  might,  at  one  time,  intend  to  give  his  prop 
to  one  person,  he  had  a  right  to  change  his  mind  and  give  il 
another ;  therefore  letters  written  previously  could  not  control 
will.  In  leaving  the  case  to  the  juiy,  the  learned  Judge  stated  1 
the  only  question  was,  whether  Levi  was  of  sound  mind  at  the  t 
the  will  was  signed ;  whether,  at  that  time,  he  was  in  a  state  of  ii 
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fully  to  understand  the  effect  of  what  he  was  doing,  and  to  know 

how  he  was  disposing  of  his  property ;  or  whether  he  was  in  such 

a  state,  that  he  merely  assented  to  the  will  as  it  was  read  to  hiui, 

without  understanding  its  purport  and  effect.     That  the  mere  fact 

of  the  will  being  executed  only  half  an  hour  before  the  testator's 

death,  did  not  necessarily  show  his  incompetency,  though  it  ceitainly 

caused  some  suspicion,  and  required  clear  evidence  of  the  state  of  his 

mmd.     He  referred  them  to  the  evidence  of  the  physician  as  to  the 

effect  likely  to  be  produced  upon  his  mind  by  the  disease,  and  stated 

that  unless  they  were  satisfied  that  the  testator  fully  understood  the 

nature  of  the  disposition  he  was  making  of  his  property  by  the  will, 

the  plaintiff  was  entitled  to  recover.     Verdict  for  tne  defendant. 

Fraser  now  moved  for  a  new  trial :  1st,  on  the  gi'ound  for  niisdi- 
lection,  in  not  leaving  to  the  jury  the  question  whether  undue  in- 
fluence had  not  been  used  by  the  defendant  and  others  to  induce 
levi  to  make  the  will.  2nd.  The  improper  rejection  of  the  letters 
written  by  him  to  the  lessor  of  the  plaintiff.  He  cited  Taylor's 
Med.  Jur.,  1093,  Hastilow  v.  Stobie  (Law  R.  1  Prob.  &  Div.,  G4) ; 
Goodacre  v.  Smith  (Ibid,  359). 

Per  Curiam, — There  was  no  misdirection;  there  was  not  the  least 
evidence  of  undue  influence  to  leave  to  the  jury.  We  also  think 
the  letters  were  properly  rejected.  The  admission  of  such  lettei*s 
would  go  to  cut  down  the  statute  of  Wills.  If  this  will  was  not 
properly  executed  it  would  be  difficult  to  find  any  case  of  a  good 
execution.     Unusual  care  seems  to  have  been  exercised  here. 

Rule  refused. 


GENERAL  RULE. 


1.  Ordered,  That  aU  papers  which  may  have  been  taken  off  the  files  of  this  Court, 
either  on  the  Equity  or  Common  Law  side,  under  the  order  of  the  Court  or  any  Judge 
ti^oeof,  by  any  Attorney  or  other  person,  be  forthwith  returned  to  the  Clerk  of  this 
Ooort  and  restored  to  their  respective  fUes. 

2.  No  record,  paper  or  document  on  file  in  the  Office  of  the  Clerk  of  this  Court 
•kill  hereafter  be  removed  therefrom,  except  under  the  especial  onler  of  the  Court  or 
^  of  the  Judges  thereof,  to  be  obtained  onl^  on  it  being  made  clearly  to  appear  by 
affidavit  to  the  Court  or  Judge,  that  the  origmal  record,  paper  or  document  is  indis- 
pttisbly  necessary  to  be  used  in  some  Court  of  this  Province,  or  before  a  Judge 
hereof,  and  that  a  copy  of  such  record,  paper  or  document  cannot  be  used  in  lieu 
*fcewof. 

^  The  Clerk  of  the  Pleas  or  the  Clerk  in  Equity,  as  the  case  may  be,  shall  enter  in 
%Book  the  title  of  the  cause,  the  description  of  the  record  or  papers,  the  date  of  re- 
JH^^  and  the  name,  of  the  Attorney  on  whose  application  any  such  order  shaU  have 
°^  granted ;  and  shaU  enclose  the  record  or  papers  permitted  to  be  removed,  in  a 
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sealed  envelope,  indorsing;  thereon  a  descriptioii  of  the  record  or  papers  enclosed,  and 
direct  the  same  to  the  Clerk  of  the  Circuits  or  the  Clerk  of  the  Court  in  wlxich  the 
same  arc  to  be  used  to  be  delivered  to  the  presiding  Judge  at  the  Circuit  or  Court 
where  it  is  intended  to  use  them,  and  shall  himself  place  the  same  in  the  possession 
of  the  said  Clerk,  or  remit  the  same  to  him  by  Mail  if  necessary ;  and  if  such  records 
or  papers  are  required  to  be  used  on  the  trial,  the  presiding  Judge  shall  break  the  seal 
of  the  envelope,  and  deliver  the  said  records  or  papers  to  the  custody  of  the  Clerk  of 
the  Court  during  the  progress  of  the  trial,  and  such  Clerk  shall,  at  the  conclusion  of 
the  trial,  again  enclose  and  seal  up  the  said  records  or  pa^^ers,  and  after  being  identi- 
fied by  the  signature  or  initials  of  the  presiding  Judge,  shall  forthi^ith  return  the 
same  to  the  proper  custodian. 

W.  J.  RITCHIE, 
L.  A.  WILMOT, 
JOHN  C.  ALLEN, 
J.  W.  WELDON. 
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,     .  CaMpMll  I'.  Wheeler.  • 

*^  txt«pJtef'fortnipOTi!idinff  cAttleJ  the  defendutxirplfeaded  "not  crailty,"  and  at  the  trial 

'   ^»  (jiovmtel  .opened' ^  de£eiu)e;.  joiti^ying  impooading  the  cattle  daniofje  /€as9t\t,  and 

•Examined, 9e.ver^  'yritnesaes  to  prove  it :  th^  j^lainti^ 's  cpunael  then  o>)jected  that  the 

^videnc^iwas 'not  admissihle  iinuer  the^tlea;  bi;t  further  evidence  was  received,  and 

'"tlrtd^fwidantf  obtained  a  vefrdidt.'   The  Court  infused  a  new  trial  on  the  ground  of 

tiie  improper  admiaa^n  of  l^e  evidence  the  damages,  if  any,  being  very  small. 

^KiK»r«, 'whether  the  plainti^!  hi^i^iioV 'iraiyed  .the  oj^jection,  by  not  taking  it  before  the 
t    <iefendant  gave  any  evidence  of  justification. 

Tres{)iss*  f or  taking  a  way  ^  and  Impounding  a  cow.  Plea — not 
guilty.  At'  the  trml  t)efore'^LLEN',  J.,  at  the  York  Sittings  in  Jan- 
^lary  last,  the  defendant's  coniisel,  in'^pening  the  defence,  stated  that 
^e  should  prove  that  the  co'v^  was  -taken  damage  fecisant,  having 
Wolceti'into  the  d^iidant's  fldd  uridcr  lawful  feYice.  Several  wit- 
nesses were  examined  to  prove  this  defence,  and  cra^s-examined  by 
..tile  plaintiff's  counsel ;^  alter  which^  he  objected  that  the  evidence 
I  could  not  be  giveri'undertTie  general  issue.     The  learned  Judge  held, 

1t3iat  the  pliaintiff  had  waived  the  objection  by  riot  taking  it  before 
the  evidence  of  justification  was  gone  into;  but  he  reserved  the 
point  Further 'evidence  Was  given  to  prove  the  justification,  which 
was  fully  made  out,  and  a  verdict  was  found  for  the  defendant. 
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B.  C,  FHel  having  obtained  a  rule  niai  for  a  new  trial  on  the  poin 
reserved. 

C.  B.  Fisher  now  shewed  cause,  and  contended  that  the  objectio] 
should  have  been  taken  before  any  evidence  of  justifiction  was  given 
that  the  defendant,  having  proved  part  of  his  justification,  had 
right  to  prove  the  whole.  If  the  objection  had  been  taken  on  th 
opening,  the  defendant  might  have  amended  his  plea.  The  case  wa 
fully  tried  on  the  merits,  and  theplaintiff  not  prejudiced  in  any  waj 
Brown  r.  Cunard  (3  Allen,  316) ;  Hughes  v.  Hughes  (14  M.  &  W.,  704. 

Friel,  contra,  contended  that  he  had  a  right  to  take  the  objectio: 
at  p.ny  time,  and  if  the  evidence  given  after,  had  been  excluded,  th 
plaintiff  must  have  recovered. 

RrrcHiE,  C.  J. — Tlie  plaintifTs  counsel  should  have  taken  the  ei 
ception  when  the  defence  was  opened;  but  he  waited  till  the  she 
pinched.  Though  the  granting  new  trials  is  discretionary,  when  ifa 
amount  in  dispute  is  so  smaD,  we  ought  not  to  send  this  case  t 
another  trial.  The  learned  Judge  informs  us  that  the  case  oiight  t 
have  been  brought  in  a  Justice's  Court,  if  anywhere.  It  has  bee 
decided  that  where  the  action  should  have  been  summaiy,  the  Coui 
^rill  not  grant  a  new  triaL 

Allen,  J. — The  plaintiff  has  not  been  prejudiced  by  the  defendaz 
going  into  evidence  of  his  justification,  as  the  case  has  been  as  foil 
tried  as  if  the  plea  had  been  special  If  the  objection  had  been  take 
when  the  defence  was  opened,  it  would  have  been  venr  differenJ 
but  by  allowing  the  defence  to  proceed,  and  cross-examinii^the  wi( 
nesses,  I  think  the  plaintiff  has  waived  the  objection.  When  til 
damages  which,  under  any  circumstances,  the  plaintiff  could  reoovei 
would  be  so  trifling  as  they  would  in  this  case,  even  if  the  defendao 
had  not  proved  a  justification  of  the  impounding,  the  Court  ou^ 
not  to  send  the  case  to  a  new  trial;  but  to  do  so  m  this  case  wouli 
only  be  putting  the  parties  to  unnecessary  expense,  as  the  defendan 
would  amend  his  plea,  and  the  result  must  be  the  same  as  the  presen 
verdict.  If  the  plaintiff  thought  her  cow  was  wrongfully  impoundec 
she  might  have  tried  the  question  before  a  Justice  at  a  trifling  ei 
pense,  under  the  Rev.  Statutes,  c.  CI. 

Weldon,  J. — I  am  of  the  same  opinion.  Where  the  amount  i 
controversy  is  so  small,  it  would  be  beneath  the  dignity  of  the  Com 
to  send  this  case  to  a  new  trial. 

Rule  dischai^ged. 
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Bankin  and  others  u  Hablet. 

l*k.  an  actioii  by  partnan,  licon^^t  after  the  act  allowing  jMutiea  in  a  oaase  to  be  ex« 
minined  as  witneMet,  it  ia  not  neceasary  to  call  the  plaintiffi  to  prore  the  partner- 
■Inp  :  it  may  be  pfot«d  by  other  evidence. 

Bridence  of  a  witnea  who  had  dealt  with  all  the  plaintiffi  aa jpartnen,  and  purchased 
goodm  and  settled  accounts  with  the  firm  for  several  years.  Held,  Sufficient  to  prove 
partnership. 

AjBBampeit  on  an  account  stated,  tried  before  Allen,  J.,  at  the  York 
Sitiiiigs  in  January  last 

The  plainti£&  put  in  evidence  an  account  in  the  following  words : 
"  John  Harley,  Esq.,  in  account  current  with  Rankin,  Oilmour  &  Co., 
**  Hiiverpool,"  and  shewing  a  balance  of  £2,701  19s.  5d.  due  on  the 
Slot  December,  1866.  At  the  foot  was  the  following,  statement, 
fliffned  by  the  defendant:  "I  have  examined  the  above  account, 
''diowing  a  balance  of  £2,701  19s.  od.  due  vou  on  the  31st  Decem- 
"  ber,  1866,  and  find  the  same  to  be  correct' 

In  order  to  prove  the  partnership  of  the  plaintiffs,  Mr.  R  Hutchison 
was  called  as  a  witness,  and  stated  that  he  knew  the  plaintiffs,  who 
ill  resided  in  Eingland  and  Scotland ;  that  they  carried  on  business 
in  Liverpool  under  the  name  of  Rankin,  Oilmour  &  Co. ;  in  London 
onder  the  name  of  Oilmour,  Bankin,  Strang  &  Co, ;  and  in  Olas^w 
under  the  name  of  PoUok,  Oilmour  &  Ca ;  that  he  had  had  dealings 
nith  the  &rm  before  December,  1865,  and  up  to  the  present  time ; 
tUi  he  had  dealt  with  all  the  plitintiffi  individually  as  members  of 
tlie  firm  of  Rankin,  Oilmour  &  Co.,  and  knew,  from  his  transactions 
irith  them,  that  they  composed  the  firm ;  that  some  of  the  plaintiff 
i«re  members  of  the  firm  in  Miramichi,  in  which  he  was  a  partner, 
ttd  that  the  firm  of  Rankin,  Oilmour  &  Co.  were  his  agents  in  Liver- 
pool; that  he  had  direct  correspondence  with  the  managing  partners 
of  each  of  these  firms,  and  had  dealings  and  accounts  with  each  of 
flMm  for  several  years  past,  that  if  he  was  in  London,  or  Glasgow, 
beirould  talk  with  the  members  of  the  firm  residing  in  those  places, 
tboat  the  Liverpool  business,  and  had  done  so,  and  had  transacted 
hianess  with  them  in  that  way.     He  stated,  on  cross-examination, 
that  if  he  had  never  had  any  information  from  the  parties,  he  did 
not  know  that  he  could  swear  who  composed  the  firm  of  Rankin, 
OOBvmr&Ca 

Averdict  was  taken  for  the  plaintiffs  by  consent,  with  leave  to  the 
Uttdant  .to  move  to  enter  a  nonsuit,  if  the  Court  should  be  of 
^ffbixm  that  there  was  no  evidence  of  pai*tnership  to  leave  to  the 
f^^  Accordingly  in  Hilary  Term  last,  Johnson  obtained  a  rule 
luti  for  that  puxpoee. 
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The  Tmstees  of  St.  Andrew's  Church  r.  Fergnaon  and  another. 

Fraser  now  shot^'ed  cause,  and  contended  that  the  law,  allowii 
parties  to  be  witnesses,  could  not  alter  the  mode  of  proving  partnc 
ship,,  and.  that  it  waisr  not  necessary  ti)  issue  a  commission  to  take  tl 
evidence  of  the  plaintiffs.  The  proof  in  this  case  was  suffidei 
He  cited  Colly.  Part,  8  085 ;  2  Saund.  PL  &•  Evid.,  684. 

.  -r  '  ■      r    '  •  *   / 

Wilkhisoyi  contra^  contended  that  without  the  declaration  of  t 
plain,titf,  Hutctispn  could  .kiK^w. nothing  of  thp  members  composii 
the  firm.  Th?^  either. the  articles  of  partnership  should  have  be 
produced,  or  cleaivr  evidence  of  acts  given.  .  It  was  in  the  power 
the  plaintiffs  to  prove  it  properly.       • 

!   WiLMOT,  J.*-T-I  h(i\ne;no  doubt  in  -this  caso.    The  plaintiffs  prov 

^Ritrhlfg  C.  »/.,  ij>«k  i»o  jiart  in  thiH  c:i8e. 


ipbsed  that  firm.  His  evidence  cpme.s'upto  all  the  requiremei 
of  the  law.  He  stated  that  he  would  deiiar  with  any  one  of  them 
membei-s  of  the  linii,and  hc»  [>i'oved  acta  of  dealing  in  conliriiuiti 
6fc  bisrdedaifation./      .*      '    :.*^     ...     ;  .  » 

Al^^EN,  J.-^I  think'  tliore  w;is  abi^ndant  evidence  of  partnership 
'golij-tTije  jury,  and  to  s'iistt'yh  a  verdict  for  the  plaintiffs.  The  a 
aid  lipt  re^s't  upon^the  ^tatcniu'iils  of  any  of  tlie  plaintiffs  to  Hutc] 
'i^pnj  but'he  ted  dealt  with  £hem,  purchased  goods  from  theiii,  a 
settled  accounts  with  tliein\as  ii^embers  of  the  firm,  and  knew  thi 
ail  personally-  iri  .those,  tin nsactions.  He  had  peculiar  means 
now,mij  who  composed  the  firm.. 

\ViiLi)<>K,' J.*^L-anr  of  the*  same  opinion.  Hutchison s  deaiin 
with  the^^plaruiiffs^^v^-Te  Vviy- stixihg  evidence:  I  do  not  see  <h< 
-u  vidence 'cauld  Ise  iiiucli  .Wronger.-  If  the  law  did  not  allow  the'pi 
ties  \a}  be  wi?t«osseM,  the'pjTunerahip  miLSt  have  l>een  proved  as  itiw 
in  thist3ase;'hUtbeGausr»'4t.inight  have  been  proved  by  the  evidenoe 
some  of  the  plaintilF^  it  »loesiiot<K)mpel  them  to  pirove  it  in  that  wi 

.::....     '^       .  ;.    ....,  Rule  discharged. 


ft 


The  Truste'i^s  of  St.  Andrew's  Church  i'.  Ferguson  and  anofli 


f  ' 


•'        *  Atbil  Slit 

Assumi^t'lics  foY*  the  n^iand  oc'bii|)atxoti  of  a' "pew';  &nd  it  iji  no' defence  audft' ': 
gttnenJ.iune,  tlmt  other 'p<9nsou8  4x:cupi«d.ibe-p6mr  jointly  with  the  defendanlb. 

This  wai'  an  acti<)n  of  assumpsit  for  thie  use  and  occupation'^ 
pew  in  St.  Andrew's  Ciuirch,  Campbellton.     Plea — the  genei^al  UBi 
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TIm  X^nsteat  of  St.  Andrew'B  Churohi  v.  Fergnian  and  another. 

-     -  -  : tz ■ 

it  Appeared  that  the  pew^nad  belonged  to,  and  been'pccupiiBd'by',  the 
Either  of  the  defendant,  and  that  after  hi?  death/ t>o^htIie  defend- 
•Dta  ocmtinued  tq  occopy  the  pew  in  common  ;with  the  6th'er  mem- ^ 
ten  of  thehr  deceased  father^  family,    'fher^  was  eyi^ei^ce  that  oiie 


no  joint  occupatioii.  '  A  noiSuit  was  granted  >vith  leave,  to  move  to 
ater  a  verdict  for  the  plaintiffs  for  j£28,  in  case  the  Cornet  aboV(j. 
dould  be  of  opinion  that  the  action  wias  well  laid. 

Keedham,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  that 
pwpose. 

S.  B.  Rainsford  shewed  cause  in  Hilary  Term.  Use  and  occupa- 
tion will  not  lie  for  the  rent  of  a  pew.  Roscoe  defines  the  action  to 
le,  to  recover  a  reasonable  satisfaction  for  lands,  tenements,  or  here- 
ditanients;  apew  is  neither  of  these  and  does  not  come  within  the 
definition.  [Rftchie,  C.  J.:  Will  you  state  what  action  would  lie?] 
I  am  not  bound  to  state  that — it  is  sufficient  to  show  that  this  one 
will  not.  Even  if  it  would,  there  was  no  joint  occupation  shewn  in 
this  case.  The  other  members  of  the  family  occupied  the  pew  as 
ftqr  had  done  in  their  father's  lifetime,  and  there  was  no  hiring  of 
tie  pew  by  defendants  or  othfer  act  to  make  them  liable.  Allex,  J.; 
Bother  persons  wete  liable,  you  should  have  pleaded  the  nonjoinder 
in  abatement]. 

Keedham  contra.  There  is  no  doubt  that  an  action  for  use  and 
oeenpation  will  lie  in  this  case, .'  A  pew  is  an  incorporeal  heredita- 
BWnt,  and  as  such,  comes  strictly,  within  the  definition  of  Roscoe. 
The  joint  occupation  of  the  pew  by  the  defendants  is  not  affected 
by  the  fact  of  other  members  of  the  family  also  occupying:  it.  If  a 
•tore  of  persons  occupied  the.  pew,  I  am  clearly  not  bound  to  proceed 
tgainst  them  all  in  such  aaa^^on  as  this. 

Cut:  adi\  vult, 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  rule  in  this  ^oase  was  granted  on  two  grounds:  1st,  That  an 

yion  for  use  and  occupation  of -a  pew  would  not  lie.     2nd,  That 

was  no  joint  occupation.     The  action  is  founded  on  the  im- 

oontract  arising  out  of  ^  the  defendants*  occupation,  and  "we 

Bee  what  other  action  could  be  maintained,  except  debt 'on 

oo>ntract,if-4here  had.  been  anv  agreement  to  pay  a.  certain 

mm.     In  England  the  right  to  a  pew  is  an  incorporeal  bcrev 
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Noble  V.  Temple.     Peltan  o.  Temple. 

ditament;  and  assumpsit  lies  for  the  use  and  occupation  of  an  iiir 
corporeal  hereditament.  1  Chit.  PL,  345;  Mayor  of  Carmarthen  v. 
Lewis  (G  C.  &,  P.,  G08).  It  also  lies  for  the  use  and  occupation  of  %. 
watercourse  and  the  water  running  therein.  Davis  v.  Moi^gan  (4  B. 
&  C,  8).  In  2  Chit.  PL,  3G,  a  count  for  use  and  occupation  of  a  pew- 
is  given,  without  any  doubt  or  qualification.  Without  determining 
whether  a  pew  in  this  country  is  an  incorporeal  hereditament,  we 
think  it  is  sufficient  to  say  that  it  is  a  usufructuary  right,  for  whidt 
an  action  of  assumpsit  may  be  maintained.  On  the  other  point,  wa 
think  there  is  evidence  that  both  defendants  occupied  the  pew,  ane 
though  other  members  of  the  family  also  occupied  it  with  them,  tha. 
is  no  objection  under  the  plea  in  this  case. 

Rule  absolute  to  enter  a  verdict  for  the  plaintifik 


Noble  v.  Temple. 
Pelton  v.  Toiple. 


Where  the  Sheriff  is  interested,  the  jary  process  must  be  directed  to  the  coronen  < 
the  county,  if  more  than  one :  and  though  it  may  be  executed  by  one  coroner,  til* 
return  must  be  in  the  name  of  the  whole  of  them. 

A  vejiire  directed  to  one  of  the  Coroners  of  a  county  is  bad,  uniess  the  others  are 
interested. 

A  motion  for  a  venire  de  novo  may  be  made  in  the  same  manner  as  a  motion  for  a  nev 
trial. 

Plaintiff  obtained  a  license  to  cut  logs,  and  agreed  with  A.  to  cut  and  haul  the  koi 
put  the  plaintiff's  mark  on  them  and  take  them  to  the  mouth  of  tlie  Oromocto  rar 
him :  plaintiff  to  furnish  the  supplies,  pay  the  wages,  and  sell  the  logs  at  St.  John; 
and  after  deducting  stumpage,  freight,  supplies,  &c.,  pay  A  any  balance  that  migfal 
remain.  Held,  That  A  had  no  interest  in  the  logs  that  could  be  seised  under  ezeen* 
tion. 

Where  property  claimed  by  the  plaintiff  is  seized  under  an  execution  against  A,  and 
the  plaintiff  forbids  the  sale,  he  is  not,  by  purchasing  at  the  Sheriff  *8  sale,  estoppsd 
from  denying  that  it  was  A's  property. 

In  trespass,  the  plaintiff's  counsel  opened  a  case  of  absolute  property  in  the  plaintiff, 
but  proved  that  the  property  was  delivered  to  him  as  security  tor  a  debt.  Held, 
sufficient  to  entitle  the  plaintiff  to  recover. 

It  is  discretionary  with  the  Judge  at  the  trial  to  allow  counsel  to  withdraw  eWdflnesi 
Per  Ritchie,  C.  J.,  that  where  evidence  is  admitted  against  the  opinion  of  the  Judge, 
it  ought  not  to  be  withdruwn. 

Tlie  first  of  these  cases  was  an  action  of  trespass  against  the  Sheriff 
of  York  for  seizing  and  taking  away  a  quantity  of  spruce  logs.  The 
defendant  justified  the  taking  under  an  execution  against  Qeann 
Noble. 


f 

fO] 
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Noble  V;  Temple.     Pdton  v.  Temple. 

At  the  trial  before  Allen,  J.,  at  the  York  Sittin^a  after  Trinity 
Term  last,  the  defendant  challenged  the  array  on  the  gi-ound  that 
the  venire  was  improperly  directed  to  one  of  the  Coroners  of  the 
County:  the  challenge  was  over-ruled  and  the  cause  proceeded:  The 
question  in  dispute  was,  whether  the  logs  seized  by  the  defendant 
were  the  property  of  the  plaintiff  or  of  George  Noble.  It  appeared 
that  the  plaintiff  had  obtained  the  license  to  cut  the  logs,  and  agieed 
with  George  Noble  to  cut  and  haul  them,  put  the  plaintiff's  mark  on 
them,  and  take  them  to  the  mouth  of  the  Oromocto  for  him;  the 
plaintiff  to  furnish  George  Noble  with  the  necessary  supplies  and 
[et  the  logs  and  pay  the  wages,  and  allow  him  what  the  logs  sold 
or  at  St.  John,  alter  deducting  stumpage,  freight  and  expenses. 
The  supplies,  tc,  were  charged  to  George  Noble.  The  logs  were 
cut  and  hauled  to  the  boom  and  the  plaintiff's  mark  put  on  them  by 
George  Noble,  and  were  seized  by  the  Sheriff  under  the  execution 
before  the  opening  of  the  river.  When  they  were  seized,  the 
plaintiff  claimed  them  as  his  property  and  forbade  the  sale;  and  when 
they  were  sold,  he  purchased  them,  protesting,  however,  against  the 
sale,  and  claiming  them  to  be  his. 

The  learned  Judge  directed  the  jury,  that  as  the  plaintiff  was  the 
licensee  of  the  land  on  which  the  logs  were  cut,  they  would  be  his 
property  when  cut,  and  would  remain  so,  unless  there  was  something 
m  the  aOTcement  between  him  and  George  Noble,  to  vest  the  prop- 
erty in  the  latter.  That  the  mere  fact  of  the  supplies,  tc,  being 
charged  to  George  would  not  of  itself  be  sufficient  to  show  that  the 
logs  belonged  to  him;  and  that  he  might  agree  to  receive  the  net 
proceeds  oi  the  logs  as  a  compensation  for  his  labor  upon  them.  If 
the  real  transaction  was  that  the  plaintiff  obtained  the  license  for 
his  own  benefit,  and  George  Noble  was  employed  as  his  servant  in 
cutting  or  hauling  the  logs,  the  plaintiff  was  entitled  to  recover;  but 
if  there  was  a  secret  understanding  between  them,  that  the  logs 
were  to  be  held  as  (Jeorge  s  property  and  to  be  protected  from  his 
creditors,  and  he  had  an  interest  in  them,  the  defendant  was  justified 
^  seizing.  That  if  the  plaintiff  looked  to  the  logs  alone  for  pay- 
^nt  of  the  supplies,  and  they  were  at  his  risk  before  they  reached 
the  Oromocto,  they  would  be  his  property;  but  if  George  Noble 
would  have  been  liable  for  the  amount  of  the  supplies  in  case  the 
logs  had  been  lost,  His  Honor  thought  they  would  be  his  propei^ty, 
wd  liable  to  seizure  under  the  Execution.  That  the  plaintiffs  hav- 
^  purchased  the  logs  at  the  Sheriff's  sale  under  the  execution,  did 
^  estop  him  from  denying  that  they  were  the  property  of  George 
Noble,  he  having  claimed  them  as  his  own.  That  if  he  had  made 
^  daim,  but  stood  by,  and  seen  the  property  sold  under  an  execu- 
tion against  George  Noble,  and  allowed  a  person  to  purchase,  he 
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N^hU  t\  Temple. '  Pelton  v,  TempUt 

might  have  been  < estopped  from:  saying  that  the  <pn>perty  jwaa  n< 
George's;  but  there  was  nothing  in  his  conduet*here  to  mislead -aiP 
body.  The  jury  found  a  verdict  for  the  plainti^,  statingi^hat  Geor{ 
Noble  had  no  interest  in  the  logs  that  <x>uld  be 'levied- (»l  - 

In  Michaelmas  Tenii  last,  Fvascr  moved  for.f^.ne^v  j[j^i^J  ,pn  ,ti 
ground  of  misdirection,.  .1st.  In  telling  jihe  jury  ...that  .tlie  pl^^ti^ 
bidding  at  the  sale  undov  the  execution, .\yjw  not  an  aidmissiop  tk 
the  logs  belonged  to  Geoige  Noble.  2ixd.  Ip  upt.  telling  th^  ^ur 
that  by  bidding  for  the  logs,  tli§  plaintiff  .had  consei^t^d  to  th^  sa 
by  the  Sheriff,  and  therefore  could  not  mp-intain  tre^pasjs.'  3rd.  J 
not  telling  the  juiy,  that  the  sole  propeiiy  in  the  logs^^a^s  ip^Gpoij 
Noble;  or,  at  all  events,  that  he  .Wjas  a  joint  owner  with  the. pl^intij 
and  in  either  case^  this  action  would  not  .lie.  Also,  qi^.  the  gffAH 
that  the  verdict  was  against  the  weight  of  evidence  ai^  to  the  ojn'ne 
ship  of  the  logs.  He  also  moved  for  a  venire  de  novo^on  the  groui 
of  challenge  taken  at  the  trial.  ■..■■. 

The  Coui-t  held  that  the  direction  was  proper,  and  that  the  evideii 
warranted  the  finding  of  the  jury  as  to  the  property  in  the  logs.,, 
rule  nm  was  sri-antecT  on  the  last  crround  onlv. 


j^*V-*-WX.V»       V,**        W-^X^       *«,.JV      ^l 


H,  B,  Rains fcn\i  shewed  cause  in  Hilary  Term  last. 

The  second  case  was  an  action  of  trespass  against  the  sheriff- ( 
York,  for  seizing  and  selling  a  horse  claimed  by  the  plaintiff^  an 
which  seizure  the  defendant  justified  under  an  execution  agaiq: 
Wm.  Logan  at  the  suit  of  Pat.  Kiriin.  The  defendant  challenge 
the  array,  on  the  ground  that  although  the  venire  had  been  directc 
to  the  coroners  of  the  County,  it  had  been  executed  and  retunw 
by  one  coroner  only  in  his  own  name,  but  the  challenge  was  not  era 
tained.  The  plaintiffs  counsel,  in  opening  the  case,  stated  that  1 
should  prove  that  the  plaintiff,  having  paid  rent  for  Logan,  he  tran 
fen-od  the  horse  in  question  to  the  plaintiff,  not  as  security,  but  i 
his  property  obsolutely.  The  evidence  showed  that- the  horse wj 
delivered  to  the  plaintiff  only  as  a  security  for  the  amount-be  had  pa 
for  Logan.  The.  defendant  having  put  in  evidence  tho .  judgmej 
and  execution  in  the  case  of  Kiriin  i\  Logan,  the  plaintiff^s  couns 
proposed  to  prove  that 'the  judgment  was  obtained  by  the  j^ud  90^ 
misreprsentation  of  Kiriin,  and:  that  nothing  more>was/due  to  hi 
from  Logan  at  the  time.  The  learned  Judge  was  of.  opinion  tJ^ 
the  evidence  was  not  aibnissible,  but  received  it  at-th^  request  o&tl 
plaintiff's  counsel.  The  evidence  given  was  of  a  conv^rsatioa'b 
tween  Kiriin  aad  Logan  soon  after  the  suit  .was  comm^iicedit'ax 
Logan  stated  that  he  understood  Kiriin  did.^^ot  .intendf 4iO  piceoM 
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suit,  and  that  judgment  .]b7.4i^ault.was..Qbtained  against 
uprisQ.  At  .the  <uo9e  qt  th^  G3ae,.U^.plwMiff'ii  counsel 
^thdiaw  the  evidence*.  wh4ch.;wa»  9^jv:ed»  subject  to  the 
8  objection.    Verdict  for  tie  i^aintbC  ^  ; ;  ,.   ,.- 

laelmas  Term  'last,  Frdser  itfoved  for -a  n&i^  trial  oh  the 
misdirection  dhd  the  imprope?adYAlssi6h.6f  evidence ;  and 
^  de  novo,  on  account' or  the  lAjif^Cpcr'ai'iarittiotiing  of  the 
contended  thit  the  casife'  opened  by.  the 'plaintiff's  counsel, 
lute  transfer  of  the  property,  w.a.^'  Hot  supported  by  the 
[lllTCHiE,  C:  J.:  The  question  iS,/w^hetKer  there  was,  in 
ilffi-  of  th<?/hop5e  to.  the  plaintiff;  hc>t'thd  object  for  which 
3r  was  ma(te.'  Wil^mot,  J. ;  Hiid  lh6  blaihtiff  the  right  of 
at  the  tixpe  the  horsi^ iv'as' seiSed  ?]"  iftie  evidence  to  show 
the  judgment  "^^ras  ihipropeiiy  adiiiitted ;  but  after  being 
b  obuld  not  be  withdrawn.  *  [RrrfcHIE,  C:  J. :  It  is  discre- 
!th  the  Judge  whether  he  will  ajjbw  evidencie  to  be  with- 
LS  a  general  proposition,  I  should  say' that  where  a  counsel 
id'ence  in/contrary  to  my  opinion,  he  niuSt  stand  by  it. 

irpractice].  '        "  " 

>■'  •  -  •  •  ■  •         , 

•iam,. — Rule-tiiVi  on  the  ground  of  thi^  objection  to  the  jury. 

?>  showed  cause  in  Hilary  Term  last,  and  contended — 1st. 
!Jourt  could  not  hear  the  case,  because  the  challenge  was 
Tbment,  Rex.  i\  Edmonds,  (4  JB.  &  Aid.  471)*  [Ritchie, 
I  Judge  reports  the  challenge  to.  us,,  and  we  take  Jiis  word 
le  nisi  prius  record  baa  never. been  brought  into  Court, 
ice  always, has  been  to  bring  up. questions  of  this  kind 
k  for  a  new  trial].  2nd.  That  the  return  of  the  venire 
lent.  3  Rev,  Stat.  4Go,.§  42;  Bac.  Ab.  "Coroner"  (F.); 
Sbarpbss,  (2  Mod.  22). 

contra,  contended  that  though  the'jury  process  might  be 
jid  returned  bv  one  coroner,  it  must  be  done  in  the  name 
bem.     Tidd  s  Pr.  838 ;  Rex.  Dolby,  (2^  B.  &  C.  104),  4  Bac. 

Cur.  adv.  vult 

\  C.  J.,  now  delivered  the  judgment  of  the  Court. 

ition  in  the  first  of  these  cases  is,  whether  a  venire  directed 
wmed  by,  one  coroner  of  *  county,  where  there  are  several 
is  sufficient;  and  in  the  second  case,  whether  a  i^enire 
>  ikiB  coroners  of  a  County,'  can  be  executed  and  returned 
ite»Hanly,  in  hjs  own-- name.    It  is  clear  that  where  the 
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Dook,  Administrator,  Ac.,  v.  BobioiozL 

sheriff  cannot  act,  the  venii^  must  be  directed  to  the  cwrmerSy  i 
more  t}ian  one.  and  not  to  any  particular  coroner,  unless  the  other 
are  interested ;  because  they  all  make  but  one  officer.  R.  v.  War 
rington,  (1  Salk  162;  1  Show.  329). 

It  is  said  in  4  Bac  Abr.  532,  that  where  a  venule  was  awarded  t 
the  coronei's,  and  was  returned  by  two  coroners  only,  there  being  a 
the  time  of  the  award  and  return,  four  coroners,  this  was  held  to  b 
error  at  common  law ;  for  coroners  as  ministers  must  all  join,  but  a 
judges  they  may  divide — citing  Lambe  v,  Wiseman,  (Hob.  70;  s.  ■ 
Cro.  Jac.  383).  One  coroner  may  execute  the  writ,  but  if  there  b 
more  coroners  than  one  for  the  County,  the  return  must  be  in  tk 
name  of  all.  Impey's  Shff.  490 ;  2  Bac  Ab.  248 ;  Rich  v.  Playe 
(2  Show.  286).  A  distinction  is  taken  in  the  books  between  tfc 
judicial  and  the  ministerial  acts  of  coroners.  Thas,  it  is  said,  thj 
*'  wherever  coronei-s  are  authorized  to  act  as  judges,  as  in  the  takiK 
"  of  an  inquisition  of  death,  or  receiving  an  appeal  of  felony,  fc 
"  the  act  of  any  one  of  them  who  first  proceeds  in  the  matter,  is 
"  the  same  force  as  if  all  had  joined  in  it.  Also,  it  is  certain  t\^ 
*'  where  coroners  are  empowered  to  act  only  ministerially,  as  in  t>l 
"  direction  of  a  process  directed  to  them,  upon  the  default  or  inc: 
"  pacitv  of  the  sheriff,  all  their  acts  will  be  void  wherein  they  do  n 
'*  all  j()in."  See  also  2  Bac.  Ab.  248 ;  6  Vin.  Ab.  247,  254.  We  a 
unable  to  understand  the  reason  for  this  distinction;  and  in  t:* 
absence  of  any  authority  on  the  point,  should  have  been  inclined. 
think,  that  when  acting  ministerially,  the  act  of  one  coroner  wo^J 
have  been  sufficient,  (as  indeed  it  would,  if  the  return  had  beeim. 
the  name  of  the  whole),  but  we  feel  bound  to  adhere  to  the  law^ 
laid  down,  without  any  variation,  for  upwards  of  two  centur"5 
thoui^h  we  may  not  be  convinced  of  the  reasonableness  of  it. 
result  is,  that  there  must  be  a  venire  de  novo  in  each  of  these 
We  underetand  that  an  Act  was  passed  at  the  last  session  of  ^ 
Legislature  to  remedy,  for  the  future,  the  inconvenience  that  mL j| 
result  from  our  decision  in  these  cases,  (a) 

(a)  By  Act  31  Vict.,  c.  20),  the  veuire  may  be  directed  to  auy  one  of  thd 
when  the  Sheriff  is  interested. 


DoAK,  Administrator,  &c.,  v,  RoBixsoN. 

Defendant,  by  writing,  promised  to  pay  A,  "or  her  heirs,"  a  certain  sam  of  moo^ 
On  th.e  death  of  A,  tlie  right  to  recover  the  money  vests  in  herperwuud  repwgw^ 
tive,  and  not  in  her  heirs. 

Semhle — that  the  instrument  is  a  promisory  note. 

Assumpsit  on  a  written  instrument  signed  by  the  defendant,  ^ 
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Dotk,  Administrator,  &c.,  v.  Robinson. 

the  followiDg  words: — ^"For  value  received  I  promise  to  pay  Mrs. 

"Robert  Doak,  Senr.,  or  her  heirs,  the  sum  of  ninety-six  pounds, 

'^thirteen  shillings,  currency,  with  interest  till  paid.     Doaktown, 

"Hind  Sept,  1861."    The  declaration  contiEiined  a  count  upon  it  as  a 

nromissorv  note,  and  also  on  an  account  stated.    Plea  non  assumpsit. 

At  the  trial  before  Allen,  J.,  at  the  York  Sittings  in  January  last, 

it  appeared  that  the  plaintiff  claimed  as  the  administrator  of  Jane 

Bou,  the  person  named  in  the  note,  and  who  was  his  mother.    He 

stated  that  after  the  death  of  Jane  Doak  the  defendant  came  to  him 

and  spoke  about  paying  some  money  on  the  note,  but  did  not  pay 

anythmg,  and  said  he  had  not  the  amount  of  the  plaintift**s  shai*e  of 

i^  a  verdict  was  found  for  the  plaintiff  on  the  account  stated. 

In  Hilary  Term  last .  Johnson  obtained  a  rule  nisi  for  a  new  trial 
OQ  the  ground  of  misdirection. 

GrtgoiT/  now  showed  cause,  and  contended  that  the  instrument 
'Was  a  promissory  note,  and  that  the  words,  "or  her  heirs"  were  sur- 
fhisafie.  If  it  was  not  a  promissory  note,  the  action  was  properly 
lioiignt  by  the  administrator,  in  whom  the  right  to  recover  vested 
on  the  death  of  Jane  Doak.  (Wm's.  Exors.  3  ed.  701;  11  Vin.  Ab. 
182). 

WiUcinson,  contra.  The  instrument  being  payable  to  Mrs.  Doak, 
cr  her  heirs,  in  the  alternative  was  not  a  promissory  note.  There 
was  no  account  stated  with  the  plaintiff,  if  with  any  person,  it  was 
with  Mrs.  Doak. — The  administrator  has  no  light  to  sue. 

Ritchie,  C.  J. — ^Referred  to  Holmes  r.  Jaques  (Law.  R.  1  Q.  B. 
W6),  and  said  he  thought  the  instrument  was  a  promissory  note. 
That  the  case  of  Devon  v,  Paulett,  cited  from  Viner's  abr.  was  con- 
ybave  to  show  that  the  action  was  properly  brought  by  the  admin- 
•trator.  There  the  promise  was  to  pay  a  sum  of  money  to  the  in- 
state, his  heirs  or  executors;  and  it  was  resolved  that  the  thing 
ftttitracted  for  being  a  personality,  the  executor,  and  not  the  heir, 
Aould  have  it. 

Allen,  J. — Said  that  he  took  that  view  of  it  at  the  trial.     That 
I  Though  the  money  might  belong  to  the  heirs,  still  the  rij^ht  to  recover 
*  would  vest  in  the  personal  representative  of  Mrs.  Doak,  and  he 
I  W<Hild  hold  it  &s  a  trustee  for  the  heii*s. 

^ZLDpS,  J.,  concurred. 

Rule  discharged. 
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LiKGLEY  r.  THE  QUEEX  INSURANCE  COMPAXT. 

A  wiil'^r  hA^-ing  oontinaed,  for  foar  yean  after  her  husband's  death,  in  poasi 
&._lv^«i?e  built  on  land  of  which  he  was  the  lessee  for  years,  and  paid  the  groq 
insured  the  house  in  her  own  name.  No  administration  was  taken  oa%  oo  | 
bacrl's  estate.  'Held,  that  she  h&d  an  insurable  interest — 1st,  as  the  prea 
owner  of  the  hoDse;.2nd,  as  executrix  de  son  twrt;  3rd,  as  the  widow  m 
statv.te  of  distrilrution.    «    . 

The  house  was  ipunired  f or  £250,  and  prored  to  hare  been  worth  at  least  -£4001 
th&t  if  the  plaihtiS'  was'  only  entitled,  as  widow,  to  half  the  estate,  there 
an  ovtr  valutfticiifc.'       '    " 


-.  ♦. 


This  was  an  action  on  a  policy  of  insurance  on  a  house  JEoi 
datol  the  19tb  Npvember,  1884,  tried  before  Weldon,  J.>-at  t^ 
St.  John  Circuit.  The.  plaintiff  was  a  widow  whose  husbac 
died  irxCtrstate  in  1860,  bfeing  at  the  time  the  lessee,  for  a  term  pi 
of  the  land  on  which  the  house  stood.  No  administration  was  g 
on  his  testate,  but  the  plaintiff  continued  to  occupy  the  hous 
pai'i  ti.c  ground  rent — no  claim  appearing  to  have  been  made 
prop<-!t y  by  any  next  of  kin  to  the Jiusband-  The  hou^e  was  1 
in  D^CLinlxT,  1864,  and  when  the  plaintitf  claimed  the  insi 
the  aj^nt  of  the  Company  declined  to  pay  until  she  procurec 
^\^^tinir  from  the  heifsj  of  her  deceased  husband,  relinquishing 
rights.  She  furnished  certain  papers  which  were  laid  befc 
solicitors  of  the  companj,  who  advised  that  she  should  be  pa 
the  amount  insured;  but  she  refased  to  receive  less  than  the 
sum,  v.hich  the  agent  some  time  afterwards  promised  she  she 
paid.  A  new  agent  was  appointed,  and  the  company  refused 
the  claim,  on  the  ground  that  the  pladntifthad  no  insurable  ir 
There  was  evidence  that  the  hous^.  was  worth  not  less  than 
Verdici  for  the  plaintiff,  £250.  In  Hilary  Term  last,  S.  R. 
son,  Q.  C,  obtained  a  rule  ni^f  for.a  new  trial  on  thegrouii 
Tliat  th^  plaintiff  had  no  insurable  interest.  2.  If  she  had  s 
terest  it  was  only  to  the  extent  of  one-third  of  the  value 
property,  and  therefore  there  was  an  over  insurance. 

Wetmore,  Attorney  General,  shewt?d  cause  on  a  former  day 
tenn.  1 .  An  insurable  interest  does  not  necessarily-  imply  pn 
and  an  insurable  interest  may  be  proved  in  the  assured,  withe 
evidenc^r  of  any  legal  .or  equitable  title  to  the  property  ii 
Angel]  on  Ins.,  g  56.  The  plaintiffhad  at  least  an  equiibable  i; 
in  the  property  insured,  under  the  Statute  of  Distribution, 
extent  of  one-third,  and  to  one-half  if  there  were  no  child 
Rev.  Stat.,  282.  There  is  no  contention  by  the  defendant  *i!t 
property  was  ovef-valued,  and  they  have  not  shewn  that  it  ¥ 
worth  more  than  double  the  sum  insured.  The  fact  of  the  p 
being  in  possession  of  the  property  insured  as  the  apparent 
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■    •         ■  r — 

sufficient  to  give  her  an  Insurable  interest  ulider  iihe  authority  of 
JMCarks  t\  Hajn5toxi  (7  Exch.,  323r9  Elig.  R.,  503).  [Tie  plaintiff  not 
Ix&Ving  t&ken  out  letters  of  administration,  and  hdiflg  in  possession 
~  lier  deceased  husband's  property,  was  Il'able^as  exefctitrlk  (h  son 
%  for  his  debts,  and  theref6fe  ehtitled'ta  iri^ure  €he  propei-ty  for 
]^«r  oWA  protection.        •  -      •'^'       *"•  V 

iSf.  J2.  Thfimson,  Q.  C,  contra.  The  plaintiffs  Jiad  clearly,  no  title 
the  property  insured,  and  no  insurable  interest;  for  such  an  inter- 
J  must  be  clear  and.tangibla:  her  interest  was  merely  speculative 
-Angell  Ins.,  120.  [Ritchie,.  C.  J. : .  Had  «he  iaot,  atieast,-  the  right 
,«  trespasser,  being  in  possession?]  Ko;.  for  her  holdix^  the  prop- 
^rby  was  similar  to  that  oL  .a  tenant  wlio  acknowledges,  title  in 
cuDother.  •  [Ritchie,  C.  J.:  Might  not  a  tenant-  insure^-]  Possibly  a 
"tr-Bimnt  for  atenn  of  years,  who  was  liable  for.rentj  might  do  so.  In 
mkJ[xy  er^se  she  iS;.only  entitled  to  one-third,  and  the  Court  are  bound 
\>j  tiie  valuation  of  the.witne^.who  swore  Uiat  the  property  was 
ortb  Sl)600.    » •■  ••»:.*.  -   i  • 


-  ..TViLMOX, <J.,  now  .delivered  the  judgment  cdP  tbe  Court,,,, . 

« 

This  was  an  li^ction  on  a*Policy  of  Tiisiii^nc^;  dated  the  19th  Xov., 

1864,  whel^by  the  plaintiff  was  insured  to  the  ainrfuht  of  £250  on 

her  <me-khd-a-half  storj-  building,  situate  on  the  east  side  of  the 

road  leading  to  Rankin's  Mills,  &c.,  from  19th  Nov.,  1864,  to  19th 

Kov.,  18G5.     The  building  was  destroyed  by  fire  in  December,  18G4. 

The  preliminanr  proof  wa«?  duly  made  and  handed  to  the  agent  of 

the  company,  Mr.  Stymest.     lii  conse(5[uence  of  infonnalion  received, 

hedefeiTjed  paying  the  loss  until  the  plaiutifiVpi-ocurQd  some  (lo(fu- 

tiients  from  the  heirs  of  her  deceased  husband.    These  wei*e  furnished 

and  laid  before  the  counsel  of.  the  company,  who.  {idvised  that  the 

plaintiff  sl^oiild  be  paid  one-half  the  amount  insured,  which  the  agent 

offered  to.p^y;  but  as  the  plaintiff ,  declined  to  receive  less  than  the 

full  amount,  the  a^nt  subsequently,  said  the  amount  would  Ije  paid, 

and  told  Mr.  Lingley  he  would  settle  the  sailie.     Stymest  having 

''een  removed  from  the.agency,  and  another  pigrso'n  appointed,  who 

fiuledtQ  pay  the  amount,  this  action  was  brought.  .  Tlie.  land  upon 

Wiich  the  hptijse  stood  was  leased  to  the  j)laintifl[''s  husband,  who 

^K»d  in  I860  J  .The  plaintiff  retained  posses$i*oii  from;  that  time,  and 

P^d  the  ground  rent.     No  administmtioh  app^rs  tq  have,  been  taken 

^^t  on  the  husband's  estate,  nor  any  claim  to  have  been  made  against 

.**^e  pUitffiff6n 'behalf  of  ah^  of  the  nextt)!  km.*    One  of  the  wit- 

^^Bfies  stated  that  the  Value  of  the  house"  ^as  hot  less  than  £400, 

*^^t  how  much  more  it  was  worth,  did  not  appear.    The  defendants 
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contend — 1.  That  the  plaintiff  had  no  insurable  interest     2.  Thai 
if  she  had  there  was  an  over-valuation  to  the  extent  of  £50. 

We  are  of  opinion,  on  several  grounds,  that  the  plaintiff  had  an  in 
surable  interest  The  possession  by  her  for  six  years,  and  the  pajrini 
of  the  ground  rent  diuing  that  time,  without  any  claim  or  interf  erenei 
on  behalf  of  any  le^al  representative  of  the  deceased  husband,  aftordei 
a  strong  presumption  that  the  house  belonged  to  the  plaintiff,  whid 
would  establish  an  insurable  interest.  But,  admitting  that  the  hooai 
would  constitute  a  portion  of  her  husband's  estate,  the  plaintiff  in 
curred  responsibilities  as  executrix  de  son  tort,  and  she  would  then 
by  be  answerable  to  those  who  were  interested  in  the  estate;  am 
for  this  reason,  under  the  authority  of  Marks  t;.  Hamilton,  (7  Exch 
313),  she  had  a  sufficient  insurable  interest  As  widow  also,  tb 
plaintiff  would  have  an  equitable  interest  in  her  husband's  estate 
which  would  entitle  her  to  recover,  and  which  the  defendants'  aseni 
on  the  advice  of  their  solicitor,  admitted  would  amount  to  at  Teas 
one  half  the  sum  insured,  and  which  he  offered  to  pay.  If  th 
plaintiff  was  only  entitled  to  recover  one  half,  we  do  not  think  ther 
was  an  over- valuation,  there  being  no  evidence  of  the  exact  value 
the  defendant  having  given  no  evidence  on  this  branch  of  the  caw 
We  are  therefore  not  prepared  to  say  that  the  house  was  not  wortJ 
£500.  For  these  reasons  we  think  that  the  plaintiff  is  entitled  t 
retain  her  verdict 

Rule  discharged. 


The  Ck>MMERCiAL  Bank  u  Williston  and  another. 

H.  gave  the  defendMit  a  promissory  not«  for  the  price  of  goods  purchased  from  hiao 
if^ch  note  the  plaintiff  discounted  for  the  defendant,  who  received  the  proeeadi 
when  the  note  bosame  due,  it  was  renewed  by  H.,  and  the  new  note  indorsed  byth 
defendant  and  held  bv  the  plaintiff.  Held,  that  this  was  only  an  eztensioii  of  th 
time  for  payment,  and  did  not  alter  the  origmal  liability  of  the  defendant  as  indonsi 

Before  the  renewal  of  the  note,  H.,  who  was  largely  indebted  to  the  plaintiff,  as  ih 
drawer  of  a  number  of  other  notes,  paid  the  plaintiff  a  sum  of  money  witiKM 
miUdng  an}r  appropriation  of  it ;  he  soon  afterwards  asked  the  plaint  to  give  hii 
credit  for  it,  for  the  benefit  of  his  indorsers ;  but  the  evidence  left  it  imceitH 
whether  it  was  fear  the  benefit  of  his  accommodation  indorsers  only,  or  for  hit  ii 
dorsers  generallv,  and  a  verdict  having  been  given  for  the  plaintiff  for  the  amoa 
of  the  note,  without  any  deduction  on  account  of  the  money  paid  by  H,*  a  new  tdii 
was  j^ranted,  in  order  to  ascertain  whether  the  indorsers  generally  were  entitlad  1 
participate  in  the  payment  by  H.  It  being  the  defendants*  du^  to  estaUUh  tic 
fact,  the  new  trial  was  granted  on  payment  of  costs. 


This  was  an  action  against  the  defendants  as  indorsers  of  k  promif 
Hory  note,  drawn  byone  J.  Haws  in  their  favor,  dated  the  27ui  Jul] 
1865,  tried  before  Weldon,  J.,  at  the  York  Sittings  in  July  last 
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fce  was  a  renewal  of  a  f onner  iioie  between  thei  same  parties, 
Haws  for  goods  purchased  from  the  defendants,  and  upon 
y  t>btained  tiie  monej  from  the  bank.  When  the  original 
ne  due,  it  was  renewed  by  the  note  now  in  suit ;  and  it 
h1  that  the  mainager  of  tne  bank  sikt^  at  the  time  the 
s  indorsed  the  note,  that  the  bank  would  be  obliged  to  pay 
16  Slst  July,  1865,  Haws,  who  then  owed  the  bank  about 
n  notes  which  were  indorsed  by  variotis  parties  for  his 
Ation,  and  also  a  large  sum  on  bills  of  exchange  drawn  on 

EtUgland,  paid  into  the  bank  the  sum  6f  $7,000  without 
ly  particular  appropriation  of  it.  A  few  days  afterwards, 
it  to  the  Bank,  and  (according  to  his  evidence^  said  to  Mr. 
the  cashier,  respecting  the  ?7,000, — '\  Give  me  credit  for  it 
oefit  of  the  indorsers," — tliat  Wincdow  said  *'  For  the  accom- 
indorsers  V*  and  that  he  (Haws)  said  "  yes,"  that  it  was  not 
lie  credit  of  Wright's  bills,  meaning  the  bills  of  exchange 

England  It  also  appeared  that  one  J.  Sheriff,  who  was 
5r  on  notes  for  Haws,  had  sold  a  vessel  bel<MDiging  to  Haws, 
I  the  proceeds,  paid  the  notes  on  which  he  was  liable  as 
tnd  paid  the  balance,  $8,000,  into  the  bank,  to  the  credit 
Iheriff  &  Co. 

ct  having  been  found  for  the  plaintifl^  for  Sl,115,  A.  L. 
I.  C,  obtamed  a  rule  tim  for  a  new  trial  in  Michaelmas 
,  on  the  ground  of  misdirection  as  to  the  appropriation  of 
) ;  or,  to  reduce  the  verdict. 

re,  Atty.  Oen.,  and  John&m  showed  cause  in  Hilary  Term 
ending  that  the  defendants  were  not  accommodation  in- 
tid  therefore  not  entitled  to  the  benefit  of  any  part  of  the 
en  if  tiiere  was  an  appropriation  of  it  by  Haws ;  but  that 
no  such  appropriation. 

^tdmer,  Q.  C,  contra,  contended  that  the  defendants  had 
he  note  for  the  accommodation  of  the  bank,  and  were  dis- 
yy  time  for  payment  having  been  given  to  Haws  by  the 
of  the  bank.  [The  Court  said  there  was  no  extension  of 
he  letter  of  the  president].  That  the  $7,000  should  be 
vo  rata  for  the  benefit  of  all  HaVs  indorsers.  That  the 
on  the  plaintiff  to  show  who  were  entitled  to  participate 


Cur.  adv.  vuXt 
,. X,  now  delivered  the  judgment  of  the  Court 
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• >.  ■ .  ■    ■  '. ' ■■ : 

The  plaintiffs  in  this  case  made  out  a  prima  facie  right  to  re 
the  amount  of  the note'andnnterest,  and  the  only  iquestion  is  leh 
the  defendants  h^ve  shown  ttnyright  to  ptfrticipatd  in  the  ap|>rc 
tion  6f  the  $7060,  pai*  by  Haws  on  the  ^2nd  July,  1865,  w6  1 
clearly  of  t)pinibh  that;  they*  have  no  claim  on  the  money  paid 
the  bank  by  Sheriff,  to  the  account  of  J.  Sheriff  &  Co.*" 

We  are  also  of  opinion  that  the  defendiChts  were  not  ae^omn 
tion  indot^^rs  itfthe  -legal  or  commercral  'sense  of  the  term. 
note,  of  which  th^  one*now  in*  question  is  a  renewal, '^as  giv 
the  defendants  by  Hawaf  for  goods  purchased  from  them, -and 
obtiiined'  thB  tntoej?  upon  it  ^rom  thfe  bank.  •  When  thfe  note  be 
due,  it  "^as  renewed,  and  again  indorsed  by  the  defendants, 
was  nothing  more  •'than  -aCn  ekteilsion  of  the  time  for  payment 
did  not  alter  •t'he  chlBitftcJtftr  or  the  liabilittes  of  the  respective  pa 
As  to  th6  appropriation','Mr.  Winslow,  the  cashier  o£  the  bank, 
ill  his  evidence  •  thdt  Haws  dfd  not  inak€>  any  appropriation  o 
$7,000,  when  be  paid-  it;  and  'Haw«  confirms  this.  -Nor  wds 
any'  approplfetion  by  thfe  \)ank  at  that  time:  *  We  have  looked 
fuHy  at  the'  learned  Judge's  notes ;  And  the  ifevidence  of  the  al 
subs^equent  appropriation,  as  given  by  Haws,  the  only  witnese 
speaks  to  it,  is  so  vague  and  amUiguous  that  weT  are  utterly  at ; 
to  say  whether,  the  appi-opriation  then  made  and  assented  to  by 
Haws  and  Winslow,  iKrsls  for  the  benefit  of  Haws*  "accommo»d 
indoi-sers"  alone,' br  for  their  |)enefit  anc}  that  of  the  def(E?ndants 
wise,  or  for'fiis  indorsers'^gene'rally."'  To  settle  this  question '^sat 
torily,  the  case  requires  further  investigation ;  but  >Ve  think  the 
trial  must  b^.on  payment  of  costs,  as  this  should  have  been 
clear  by  the  defendants,.  i{, they  wished  to  avail  the^iselyes 
.speQial  appropriation  in  their  favor. .  An  jajiidavit,  Wj^  product 
the  plaintiflfj^  iCQunsel  on  shqwi^g  cause,  (and  not  objected  to),  a 
ing  a  list  of  air  the  indorsers.on  Haws'  notes, .hold  by  the,,  pa: 
the  time  he  paid  the  87,000^  not  distinguishing  the  accommod 
indersers.  'Accoixling-to  this  statement,  if  all  Haws'  indorser 
entitled  to  participate  in  thq  appropriation,  it  appears  to  us  tha 
plaintifi^'S  daim  on  the  note.^would  bea^educed  to  $580;    . 

Mr.  Palmer  contended  that  idl  the  indorsei's  w^ere  entitled  to . 
pro  ratAM  in  the  JS7 ,000,  And  also  in  the  amount  paid  by  Sheriff 
the  latter,  w^iiave  decided  the  defendants  were  not  entitled.  T 
fore,  if  the  plaintiff'iB  consent  within  thirty  <la3^  after  service  o 
rule,  to  reduce  the  verdict  to  $580,  the  rule  nisi  for  a  neWrtria 
be  discharged,  otherw^ise  it  will  be  made  absolute  on  payment  of 

Rule  according 


f 


EASTER  TERM,   THIRTY-FIRST  VICTORIA.  28G 


Alward  V.  Sharp. 

^^^ere  a  bill  of  indictment  laid  before  the  Crand  Jury  was  rcturnd  by  tliem  into 
Cl^rt  with  an  indorsement,  "  The  Grand  Jury  recommend  no  bill,"  and  it  is  entered 
la  the  minntes  of  the  C<»urt  as  *'no  bill,"  and  no  further  proceedings  are  taken 
^^gtinst  the  party,  it  is  a  termination  of  the  prosecution. 

^^  liere  inferences  are  to  be  drawn  from  the  facts  proved  in  an  action  for  malicious 
^)fOBecntion,  the  case  must  be  left  to  the  jury ;  and  the  question  of  "probable  cause" 
^ibonld  not  be  determined  by  the  Judge  alone. 

C^j  motive  for  a  prosecution,  other  than  that  of  wishing  to  bring  a  guilty  party  to 
jastioe,  ia  evidence  of  malice.  Retaining  the  clerk  of  the  i)eace  to  prosecute  an  in- 
^ctment  against  the  plaintiff,  before  the  Sessions,  together  with  the  conduct  of  the 
;ynMecutor  before  and  after,  are  x^ropor  matters  to  be  left  to  the  jury  on  the  question 
^  malice. 

This  was  an  action  for  malicious  pix)secution,  tried  l^ef ore  Allen,  J. , 
the  last  Queen's  Circuit.     The  plaintiff  and  defendant  both  claimed 
lot  of  land  on  which  the  plaintiff  lived,  the  plaintiff  claiming  on 
e  ground  that  the  defendant's  father  had  put  him  in  possession 
Qd  agreed  to  sell  it  to  him;  and  the  defendant  under  a  deed  from 
Is  father,  given  after  the  plaintiff  had  gone  into  possession.     The 
X>laintiff  remsed  to  give  up  pos.seesion,  and  on  several  occasions  had 
ken  away  fence-poles  from  the  fences  on  the  land  and  used  them 
r  fuel.    The  defendant,  failing  to  get  possession  of  the  land,  put 
"tip  a  fence  across  the  lot  in  1866,  which  the  plaintiff  pulled  down 
BLxid  burned  during  the  summer  and  autumn.     In  November  follow- 
ing the  defendant  made  complaint  before  a  Justice  of  the  Peace,  that 
lie  had  evidence  to  prove  that  the  plaintiff  was  seen  feloniously  tak- 
ing and  carrying  away  his  (defendant's)  fencing  from  his  land.     On 
this  complaint  he  requested  the  Justice  to  issue  a  warmnt  against 
the  plaintiff.     The  Justice  endeavored  to  dissuade  him  from  taking 
a  warrant,  but  he  made  a  second  application,  and  a  wanant  was 
issued,  under  which  the  plaintiff  was  arrested  and  brought  before  the 
Justice,  who,  after  examination,  ordered  him  to  be  committed  for 
trial  at  the  Sessions,  and  the  plaintiff  entered  into  recognizances  to 
appear.    The  defendant  then  applied  to  the  Clerk  of  the  Peace,  and 
i^etuned  him  to  look  after  the  indictment  against  the  plaintiff,  stating 
^t  he  did  not  want  the  matter  neglected.     A  bill  of  indictment 
ftgwnst  the  plaintiff  was  sent  before  the  Grand  Juiy  at  the  Sessions, 
uidthe  defendant  and  other  witnesses  were  sworn  and  gave  evidence 
'*fore  the  Grand  Jury.     They  returned  the  bill  of  indictment  into 
Court,  with  the  following  indorsement  thereon  signed  by  tht;  f ore- 
^^iiMi:— "The  Grand  Jury  recommend  no  bill,"  upon  this  an  entry 
^Wmade  in  the  minutes  of  the  Sessions  as  follows: — "The  Gmnd 
^^  come  into  Court  and  present  indictment  for  larceny — The 
Queen  v.  Daniel  Alward — no  bill."     Nothing  fuither  was  done  in 
the  matter,  and  some  days  after  the  Sessions  ended,  the  defendant 
^mplained  to  one  of  the  grand  juroi^s  that  they  had  not  used  him 

IS 
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right,  and  said  that  the  evidence  given  before  them  was  sufficient  tc 
indict  the  plaintiff. 

A  non-suit  was  moved  for  on  the  grounds — Ist.  That  the  prosecu 
tion  was  not  terminated.  2nd.  No  evidence  of  malice.  3rd.  N( 
evidence  of  want  of  probable  cause.  The  learned  Jud^  reservec 
the  first  point,  with  leave  to  move  to  enter  a  non-suit;  but  on  th< 
third  point  he  considered  that  there  were  certain  inferences  whicl 
might  be  drawn  from  the  facts,  and  which  must  be  determined  bj 
the  jury,  and  therefore  he  should  not  determine  the  question  of  prob 
able  cause.  In  lea\'ing  the  case  to  the  jury,  His  Honor  told  thein 
on  this  point,  that  if  there  was  probable  cause  for  laying  the  infer 
mation  before  the  Justice,  the  defendant  was  not  liable,  though  h 
might  not  have  been  actuated  by  proper  motives  in  making  th. 
charge.  If  the  defendant  honestly  and  fairly  believed,  and  had  ree 
sonable  grounds  for  believing,  at  the  time  he  made  the  complain, 
that  the  plaintiff  had  stc^len  his  fence,  he  was  not  liable  in  this  at 
tion,  though  the  taking  might  not  have  amounted  to  stealing,  bu 
was  a  mere  trespass — the  subject  of  an  action  for  damages  which  h 
(the  Judge)  thought  it  was.  Did  the  defendant,  from  the  informs 
tion  he  received,  really  believe  that  the  plaintiff  had  stolen  the  poles 
and  did  he  make  the  complaint  and  carry  on  the  prosecution  undei 
that  belief;  or  was  his  object,  in  taking  the  proceedings,  not  for  the 
pui'pose  of  prosecuting  a  person  whom  he  believed  to  be  guilty  of  i 
crime,  but  for  the  purj^ose  of  ccmpelling  the  plaintiff  to  give  up  pos 
session  of  the  land  in  dispute,  and  save  himself  the  trouble  and  ex 
pense  of  an  action  of  ejectment?     If  the  first  was  his  object,  he  ha( 

Erobable  cause  and  was  entitled  to  a  verdict;  but  if  the  latter,  h 
ad  no  probable  cause  for  the  prosecution,  and  the  plaintiff  was  en 
titled  to  recover.  He  pointed  out  to  the  jury  that  the  taking  of  tht 
poles,  with  one  exception,  was  in  tlie  daytime,  and  in  sight  of  th< 
defendant's  house,  and  the  house  of  another  person,  without  any  at 
tempt  to  conceal  it;  and  the  improbability  of  such  a  taking  havin| 
been  with  a  felonious  intent.  That  the  question  in  this  case  waj 
not  the  ownei-ship  of  the  land,  or  of  the  fencing,  nor  whether  th' 
plaintiff  was  justified  in  taking  the  poles;  but  w'nether  the  defend 
ant  really  believed  that  the  plaintiff  had  stolen  them.  That  th< 
plaintiff  must  prove  both  malice  and  the  want  of  probable  cause 
that  malice  might  be  either  actual  or  implied;  and  if  defendant  ha< 
no  probable  cause  for  making  the  complaint,  they  might  thereb^ 
infer  that  it  was  done  maliciouslv.  That  he  thought  the  defendant* 
employing  the  Clerk  of  the  Peace  to  prosecute  the  indictment  wa 
evidence  of  malice;  that  he  should  have  left  the  case  in  the  hand 
of  the  public  authorities  of  the  County,  and  not  interfered  beyoDf 
attending  the  Court  to  give  evidence.     His  urging  the  Justice  U 
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^Ue  the  warrant,  and  his  complaining  to  the  Grand  Juror  because 
^e  indictment  was  not  found,  were  evidence  to  shew  that  his  motive 
ttl  carrying  on  the  prosecutien,  was  not  merely  to  bring  to  justice  a 
party  whom  he  believed  to  be  guilty  of  a  crime.  Verdict  for  the 
plaintiff — damages  880. 

D.  S.  Ken\  Q,  C,  on  a  fonner  day  in  this  term,  moved  for  a  rule 
nisi  for  a  non-suit  on  the  point  reserved;  or  for  a  new  trial  on  the 
grounds  of  misdirection,  and  that  the  verdict  was  against  evidence. 
1.  The  allegation  in  the  declaration,  that  the  plaintiff  was  discharged 
as  to  the  larceny,  is  not  proved  by  the  endorsement  on  the  indictment 
by  the  Grand  Jury.  That  was  not  a  proper  ignoring  of  the  bill,  and 
is,  in  fact,  a  nullity.  It  is  a  rule  that  the  finding  oi  a  jury  must  be 
absolute.  The  mere  recommendation  of  the  Grand  Juiy  is  not  a 
sufficient  termination  of  the  proceedings.  1  Chit.  Or.  L.  32:> ;  4?  Bla. 
Com.  305;  Lord  Cromweirs  case  (Yelv.  15).  2.  There  was  no  evi- 
dence of  want  of  probable  cause.  The  plaintiff  had  no  title  to  the 
land,  and  the  defendant  was  justified  in  regarding  his  taking  the 
poles  as  larceny.  3.  The  learned  Judge  was  wrong  in  telling  the  jury, 
that  the  fact  of  the  defendant  having  retained  the  Clerk  of  the  Peace 
to  prosecute  the  defendant,  was  evidence  of  malice.  Malice  in  law 
means  the  doing  of  a  wrongful  act;  and  the  retaining  of  counsel  by 
the  plaintiff  was  certainly  not  such  an  act.  The  verdict  was  against 
eviitence;  the  defendant  laid  his  case  before  a  justice  who  issued  his 
warrant.  When  a  party  lays  a  case,  which  he  thinks  amounts  to 
felony,  fairly  before  a  magistrate  who  issues  his  warrant,  no  action 
will  lie  for  malicious  prosecution.     Lee  i\  Webb  (3  Esp.) 

Cvr,  adv,  r*idt 

RrrcHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  think  there  is  no  gi'ound  for  a  rule  in  this  case. 

The  first  point  was,  that  no  termination  of  the  proceedings  had  been 
•hewn,  as  the  Grand  Jury  had  not  ignored  the  bill,  the  endorsement 
thereon  being  in  these  words:  "The  Grand  Jury  recommend  no  bill." 
But  this  clearly  amounts  to  an  ignoring  of  the  bill,  it  is  equiv- 
tJent  to  their  saying  that  there  was  not  evidence  to  warrant  them 
in  finding  a  true  bill.  The  Court  of  Sessions  in  acting  on  this, 
tMied  it  as  an  ignoring  of  the  bill,  and  no  further  proceedings  were 
tdwiL  It  was  not  necessary  that  the  plaintiff  should  be  formally 
Adnrged  by  proclamation.  He  was  under  recognizance  to  appear 
'M  the  Sessions  and  answer  such  bill  of  indictment  as  should  be 
nd  against  him  on  the  charge  preferred;  and  when  the  Grand 
J  Ignored  the  bill  and  the  Sessions  entered  it  of  record  as  they 
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(lid,  and  the  Session  of  the  Court  terminated,  he  was  discharged  b^ 
law,  and  the  proceedings  against  him  were  at  an  end.  The  entry  ii 
the  Minutes  of  the  Sessions  therefore  proves  the  allegation  in  th* 
"declaration,  that  "it  was  then  and  there  considered  by  the  sai< 
"  Court  that  the  said  plaintiff  of  the  premises  in  the  said  indictinen 
"specified,  should  l^e  discharged  and  go  thereof  without  day;  as  b; 
"the  record  «fcc.  appears."  Secondly,  misdirection  in  not  telling  th' 
jury,  that  there  was  evidence  of  probable  cause.  The  Judge  de 
clined  to  decide  this  question,  because  he  thought  from  the  fact  o 
both  parties  claiming  a  right  to  tlie  possession  of  the  land,  and  th* 
circumstances  under  which  the  poles  were  taken  by  the  plaintifl 
that  they  were  certain  inferences  which  might  be  drawn  from  th 
facts,  and  which  must  be  determined  by  the  jury;  and  whether  tht 
defendant  had  or  had  not  probable  cause,  depended  on  the  fac 
whether  the  plaintiff  stole  the  poles,  or  on  the  defendant's  believin| 
and  having  reasonable  ground  for  believing,  that  he  did  so.  Hi 
motive  in  making  the  charge  w«^s  not  a  question  of  law,  but  a  fac 
to  be  determined  by  the  jury.  Taylor  v,  Willans  (2  B.  &  Ad.,  857] 
Panton  v.  Williams  (2  Q.  B.,  104).  The  Judge  told  the  jury  wha 
would  or  would  not  be  prol)able  cause,  according  to  the  infereno 
they  might  draw  from  the  facts,  of  the  defendante  motives  and  be 
lief  in  making  the  charge;  and  we  think  this  question  was  properh 
left  to  the  jury.  Thirdly,  misdii-ection  in  telling  the  jury  that  th« 
defendant's  retaining  the  Clerk  of  the  Peace  to  prosecute  the  indict 
ment,  was  a  circumstance  from  which  they  might  infer  malice;  a 
the  defendant  should  have  left  the  matter  in  the  hands  of  the  Clerl 
of  the  Peace  as  prosecuting  officer  at  the  Sessions,  and  shoulc 
not  have  interfered  Ixiyond  what  was  necessary  to  discharge  the  ob 
ligation  he  was  imder,  to  appear  and  give  evidence.  This  was  on« 
of  the  facts  to  Ije  left  to  the  juiy,  from  which  they  might  infer  mal 
ice  if  there  was  no  probable  cause;  and  though,  perhaps,  not  alon< 
sufficient  proof  of  a  malicious  motive,  was  properly  left  to  then 
with  the  other  facts,  namely, — the  application  of  the  defendant  t< 
the  justice  for  the  warrant  on  two  occasions;  the  endeavor  of  thi 
justice  to  dissuade  him  from  taking  the  proceedings;  and  the  subse 
quent  complaint  of  the  defendant  to  one  of  the  Grand  Jurors,  tha 
they  had  not  done  right  in  ignoring  the  bill  against  the  plaintifl 
"The  conduct  of  a  party — says  Lord Tenterden  in  Taylor  v.  Willan 
"  — in  a  late  period  of  a  cause,  is  a  material  circumstance  from  whid 
"his  motives  at  an  earlier  period  may  be  inferred."  The  jury  had  i 
right  to  consi<ler  all  the  circumstances  in  determining  the  question 
of  malice,  and  therefore  we.  think  there  was  no  misdirection  on  thi 
point.  Fourthly,  that  the  verdict  was  against  evidence.  We  thinl 
there  was  abundant  evidence  of  malice;  not  merely  of  malice  impliec 
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frosi  the  want  of  reasonable  and  probable  cause,  but  of  actual  nmlice. 
In  Stevens  v.  the  Midland  Counties  Railway  Company  {10  Exch. 
352)  it  is  said  that  any  motive,  for  a  prosecution  other  than  the 
Hunple  one  of  wishing  to  bring  a  guilty  party  to  justice,  in  a  mali- 
eions  motive  in  !aw.  This  principle  waa  acted  on  in  the  case  of 
Bnrgoyne  v.  Moflatt,  decided  in  this  Court  in  Hil.  T.  1861.  It  waa 
also  the  rule  laid  down  for  the  guidance  of  the  jury  in  the  present 
ease,  and  we  think  it  was  quite  open  to  the  jury  to  come  to  tne  con- 
dusion.  that  the  defendant  a  motive  for  the  prosecution  was  to  force 
the  plaintiff  to  give  up  possession  of  the  land,  and  not  simply  a  de- 
rire  to  bring  a  guilty  party  to  justice. 

Rule  refu-'ed. 


ViNX'ENT  V.  West. 


Ilia  not  enential  to  the  ni&mteiuiQce  of  an  actinn  for  mslicioiin  prripecntion  for  .1  crime. 
>faU  k  wftmnt  ihoiild  hare  been  iuueil  against  the  plniiititf  aiiit  that  he  slionld  have 
tiMii  utgsl(;>1.  It  i*  mfScieot  that  he  has  lioen  )>rricifo<lc(1  Agaiiut  hy  siinini'itiit  □□ 
the  (lefeoiLiDtf.  complaint.  Wliere  the  .ieolaration  allepcl  that  »  n-arr.ii-.t  hjd  l.^en 
Mncil  igainiL  the  plBintiif,  ami  that  he  hail  ]>ceii  nrrcstcil  on  the  charge,  an  nni"nd- 
^Mct  wu  all'iiied,  mbatituting  therefor,  that  a  siinimonH  had  been  isniieil  hy  a  Ju»- 
tiwof  the  Pc;.(B  and  »erT-ed  upon  the  plaintiff,  anil  thait  he  attended  Ijuforc  the 
Joitice  in  ol-cilience  thereto. 

"^  the  eviile.'ioe,  tending  to  ahcw  whether  the  plaintiff  was  or  wax  not  ciiilty  of 
w  crime  c-hsr:;ed  againat  him,  is  conflicting,  the  Judge  cannot  determine  t1;o  (jiie*- 
tiwof  "reasoiiable  and  probable  cause." 

.  This  was  an  action  for  malicious  prosecution  on  a  chr-r^e  of  per- 

JWt,  tried  before  Allen,  J.,  at  the  Ia.st  Queen's  County  Circuit. 

'Dedeclaration  stated,  in  theordinaiy  fonn,  that  on  thf?  l-'ith  ^larch, 

|867,  the  defendant  went  before  Htnrj-  Todd,  Esq.,  a  Justice  <if  the 

*««ee  for  Queen's  County,  and  falsely  and  maliciously,  and  without 

•Oy  rea.sonable  or  probable  cause,  charged  the  plaintiff  with  having 

*Wninfttcd  peijury  in  giving  evidence,  frc,  and  with  having  falsely 

•Bd  nia!iciou.sly,  &c.,  caused  the  .said  Justice  to  grant  hU  waiTanf  for 

*te  epprehimsion  of  the  plaintiff  upon  such  charge;  that  thi;  ilvfcnd- 

•"t.by  virtue  of  the  said  warrant  on  the  10th  llarch,  wrongfullv.  kc. 

Vnseil  the  plaintiff  to  be  arrested,  and  conveyed  in  custody  bffore 

vesaid  Justice  to  be  examined  on  the  said  chart,".',  wlui,  afi.  r  h'ar- 

IB  the  evidence,  adjudged  and  detennined  that  the  plaintiff  was  not 

filty  of  the  fiaid  supposed  offence,  anti  causwl  him  to  be  discbrri^d 

It  of  niitody,  and  fully  acquitted  of  the  snpposeil  ollence;  and  that 

*  riefiiidant  had  not  further  pnjsecntcd  the  said  coniplnint  nnd 

^tiun,  but  wholly  abandoned  the  same,  and  the  prosecution 

My  ended  and  determined.     The  infommtion  was  lost,  hub 
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the  Justice  before  whom  it  was  sworn,  stated  that  it  charged  posi- 
tively that  the  plaintiff  had  committed  perjury  in  giving  evidence 
on  two  occasions  specified.    At  the  defendant's  request,  a  summoni 
was  issued  against  the  plaintiff  on  this  infonnation.     He  attended 
before  the  Justice  on  the  ICth  March,  lvS67,  and  the  defendant  alsc 
attended  with  witnesses,  and  after  hearing  the  evidence,  the  Justice 
dismissed  the  complaint,  stating,  in  the  presence  of  both  parties,  thai 
he  could  see  no  reason  for  committing  the  defendant  (Vincent)  foi 
trial,  and  that  he  consequently  discharged  the  case.     The  minute 
made  by  him  of  his  decision  on  the  depositions,  was,  "No  cause  of 
action."     The  defendant  being  dissatisfied  with  the  result,  applied 
to  the  Justice  for  a  copy  of  the  proceedings,  stating  that  he  intended 
to  carry  the  case  fui-ther;  but  the  Justice  did  not  consider  that  h« 
was  bound  to  give  a  copy,  and  declined  doing  so.     No  further  pro- 
ceedings were  taken  against  the  plaintiff*.     The  defendant  (who  was 
a  Justice  of  the  Peace)  was  examined  as  a  witness,  and  swore  that 
he  wrote  the  information  and  took  it  to  Justice  Todd,  and  that  it 
stated  that  he  "suspected"  the  plaintiff*  had  conmiitted  perjur}^     He 
also  stated  that  in  ilay  after  the  examination,  he  had  written  a  let- 
ter to  the  Attorney  Genei'al  (which,  was  put  in  evidence)  detaili 
the  proceedings  against  the  plaintiff'  before  the  Justice ;  that  he  hi 
not  received  any  answer  to  the  letter  till  a  short  time  after  the  trial; 
that  he  had  gone  to  Fredericton  and  seen  the  Attorney  General,  and 
consulted  with  him  about  the  matter,  and  acted  under  his  instruc- 
tions.    He  denied  having  any  malicious  motive  in  making  the  chaif;e 
against  the  plaintiff",  and  stated  that  he  did  it  for  the  protection  of 
the  public;  that  he  believed,  when  he  made  the  complaint,  and  also 
at  the  time  of  giving  his  evidence,  that  the  plaintiff*  nad  committed 
Derjury  as  he  was  charged  in  the  information.     The  charge  of  per- 
jury arose  out  of  a  claim  made  by  the  plaintiff*  against  the  defenoant 
for  wages  on  an  alleged  hiring — the  defendant  contending  that  the 
hiring  was  by  one  Green,  and  that  he  (defendant)  had  oniy  guaran- 
teed the  payment  of  the  plaintiff's  wages  on  certain  conditions, 
which  had  not  been  performed  by  the  plaintiff*.     The  suit  for  wa^ 
had  been  tried  twice — once  before  a  Justice  of  the  Peace,  when  a 
verdict  was  given  for  the  plaintiff,  but  the  judgment  was  reveraed, 
the  amount  being  beyond  a  Justice's  jurisdiction;  and  again,  at  the 
Circuit  Court  in  18G7,  when  the  plaintiff*  again  obtained  a  verdict 
In  the  present  case,  the  plaintiff'  swore  positively  to  the  hiring  bj 
the  defendant,  and  the  defendant  denied  it.     Both  parties  called 
witnesses  to  corroborate  their  respective  statements.    On  the  applica" 
tion  of  the  plaintiff*'s  counsel,  the  declaration  was  amended  by  sink* 
ing  out  the  allegation  of  the  issuing  of  the  warrant  and  the  arresl 
of  the  plaintifiT,  and  substituting  therefor  the  issuing  of  a  summoDf 
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and  serving  the  plaintiff  therewith,  and  his  attendance,  in  obedience 
to  the  summons,  before  the  Justice — the  defendant's  counsel  having 
leave  to  move  to  enter  a  nonsuit  if  the  amendment  ought  not  to  have 
been  made,  or,  if  the  declaration,  as  amended,  disclosed  no  cause  of 
action.     The  learned  Judge  directed  that  an  action  for  malicious 
prosecution  would  lie  though  the  plaintiff  had  not  been  arrested. 
That  in  order  to  recover,  the  plaintiff  must  make  out  that  the  plain- 
tiff had  rio  probable  cause  for  making  the  charge,  and  that  he  was 
actuated  by  a  malicious  motive.     If  the  defendant,  in  making  the 
charge  against  the  plaintiff,  from  his  own  knowledge  of  the  transac- 
tion between  them,  and  from  what  had  Ixien  sworn  by  Green  and 
other  witnesses  on  the  several  trials,  honestly  believed,  and  had  rea- 
sonable grounds  for  believing,  that  the  plaintiff  had  wilfully  sworn 
falsely  about  the  hiring,  he  had  probable  cause  for  making  the  charge 
and  would  not  be  liable  in  this  action,  though  the  plaintiff  did  not, 
ia  fact,  commit  perjury.     But  if  the  information  which  he  himself 
possessed,  and  what  he  got  from  the  evidence  of  other  Avifcnesses  ex- 
amined on  the  trials,  wa^  not  such  as  to  warrant  a  prudent,  cautious 
Toan,  in  believing  that  the  plaintiff  had  cominitbed  perjury,  then  he 
had  not  probable  cause  for  making  the  cliarge,  and  would  be  liable 
if  he  acted  from  malicious  motives.     Whether  the  defendant  had 
reasonable  grounds  for  believing  the  truth  of  the  charge  would  de- 
pend, in  a  great  measure,  upon,  whether  they  believed  the  evidence 
of  the  plaintiff,  or  of  the  defendant  and  the  other  witnesses  who 
swore  that  the  hiring  was  by  Green,  and  whether  the  circumstances 
were  such  as  to  justify  the  defendant  in  believing  that  the  plaintiff 
had  sworn  falsely.     If  there  was  no  prol^able  cause,  the  jur^'  might 
infer  that  the  defendant  acted  maliciously ;  but  they  were  not  bound 
to  do  so.     They  must  consider  the  defendant's  object  in  making  the 
charge.    Was  it  for  the  purpose  of  brini^ing  to  justice  a  party  whom 
he  telieved  to  be  guilty  of  the  crime  oi  perj  ury ;  or  was  it  for  the 

a  pose  of  gratifying  any  ill  feeling  against  the  plaintiff  because  he 
recovered  a  verdict  for  the  wages  ?  If  the  latter  was  his  motive, 
it  would  be  evidence  of  malice;  and  in  that  case,  his  following  the 
inatter  up  by  communicating  with  the  Attorney  General,  was  a 
ii^rial  tact.  But  if  he  really  believed  the  plaintiff  to  be  guilty, 
he  did  no  more  than  his  duty  in  applying  to  the  Attorney  General. 
^  to  damages — though  the  plaintiff  had  not  been  put  to  much 
expense  or  sustained  actual  damage — if  a  verdict  was  given  for  him, 
he  was  entitled  to  damages  for  the  injury  to  his  character  in  being 
duttged  with  a  serious  crime.     Verdict  for  the  plaintiff  $35. 

•&.  8,  Kerry  Q.  C,  now  moved  to  enter  a  nonsuit  on  the  point 
'^iTed ;  or  for  a  new  trial  on  the  grounds  of  misdirection,  and  that 
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the  verdict  was  against  evidence.  The  amendment  ought  not  tm^ 
have  been  allowed.  The  gravamen  of  the  charge  in  an  action  of  thLm 
nature,  is  the  arrest — without  that,  this  was  only  an  action  of  slanc 
der.  In  Gregory  r.  Derby,  (8  C.  &  P.  750),  Pattison,  J.,  said  that  if 
the  plaintiff  was  never  apprehended,  no  action  for  malicious  prose3 
cution  Would  lie.  There  must  be  a  deprivation  of  liberty :  no  actio:^ 
will  lie  unless  there  has  been  an  arrest.  Amer.  Leading  Cases,  20t^ 
[Weldox,  J.:  In  Western  v,  Beemen,  (3  H.  &  N.  91 G),  a  suramorx 
only  was  issued  against  the  plaintiff,  Ritchie,  C.  J. :  Hewlett 
Cruchley,  (5  Taunt.  277),  is  opposed  to  your  position  that  no  acticza 
will  lie  unless  there  has  been  an  arrest.     There,  the  defendant  wer" : 

before  the  Grand  Jury  and  preferred  an  indictment  against  the  plai j 

tiff,  without  any  previous  arrest,  and  the  plaintiff,  hearing  of  t^T" 
indictment,  voluntarily  surrendered  to  take  his  trial].  There 
no  evidence  of  malice  or  the  want  of  probable  cause.  [Ritchie, 
J. :  How  could  the  Judge  in  this  case  rule  that  there  was  or  was 
probable  cause?  All  the  facts  must  be  left  to  the  Jury.]  It  wa.«=B 
misdirection  to  tell  the  jur^^  that  the  defendant's  letter  to  the  Attend 
ney  General  was  evidence  of  malice.  [Allen,  J.:  I  did  not  say^ 
was  evidence  of  malice  if  tlie  defendant  l>elieved  the  plaintiff  w^^ 
guilty  of  perjuiy,  and  his  object  was  to  bring  him  to  justice.]  IT: 
damages  were  excessive.  The  plaintiff  only  proved  that  he  had  ix 
curred  an  expense  of  about  two  dollars  in  attending  the  summons-- 


Ritchie,  C.  J. :  There  is  no  ground  for  a  rule.  Our  minds 
clearly  settled  upon  the  law  in  cases  of  this  kind.  The  amendmeJn 
was  one  peculiarly  contemplated  by  the  Statute.  The  effect  of  - 
was  only  to  allow  the  point  in  litigation  between  the  parties  to  t 
tried,  and  the  defendant  was  not  in  any  way  damnified  by  it,  as  t*^ 
defence  was  the  same,  whether  the  i)roceeding  against  the  plain  " 
was  by  warrant  or  by  simimons ;  and  there  is  no  affidavit  from  h 
that  any  injustice  has  been  done  by  the  amendment.  I  also  th 
there  was  no  misdirection.  I  think  the  Judge  put  the  case  to 
jury  on  the  question  of  reasonable  and  probable  cause,  with  _ 
care  and  precision;  ruliniy  strictly,  accui*ately,  and  wi<h  great  l3L^ 
crimination.  It  is  always  a  difficult  matter  to  instinct  the  jury^ 
cases  of  this  kind,  and  in  no  case  more  difficult  than  on  chargef^ 

f)erjury.  There  is  nothing  more  fallible  than  human  memory ;  thex:* 
ore  a  man  should  be  very  careful  in  making  a  charge  of  perjiar^ 
It  is  very  laudable  in  a  man  to  vindicate  the  law ;  but  in  doin<g:  s« 
he  must  take  care  that  there  is  no  pt^rsonal  feeling  involved  in  ^ 
particularly  where  his  own  oath  is  mixed  up  with  the  transactio:^ 
swearing  against  the  party  he  accuses,  oath  against  oath,  as  it  we 
Here  the  defendant  had  the  decision  of  a  Justice  and  a  jury  agai 
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ore  he  made  the  charge,  so  that  he  ou^ht  have  be€$n  upon  his 
It  was  not  for  the  Judge  to  determine  whether  there  was 
ble  and  probable  cause  in  this  case,  and  though  I  might  not 
rived  at  the  same  conclusion  as  the  jury  dia,  still  I  cannot 
f  were  wrong.  Having  found  that  there  was  no  reasonable 
ible  cause  for  making  £e  char^,  it  was  open  to  them  to  find 
was  malicious.  If  a  new  trial  were  granted  on  the  ground 
rerdict  being  against  evidence,  it  coiud  only  be  on  payment 
;  and  I  think  we  should  be  doing  a  great  injury  to  the  parties 
ing  it  to  another  trial.  It  cannot  be  said  that  the  damages 
essive.  As  the  jury,  to  give  the  verdict,  must  have  found 
n  the  defendant,  I  think  the  damages  are  moderate. 

X)X,  J. :  I  am  of  the  same  opinion.  It  is  clear  that  an  action 
kind  will  lie,  though  the  plaintiff  has  not  been  arrested, 
tstion  to  be  tried  was,  whether  the  prosecution  was  malicious, 
hout  reasonable  or  probable  cause:  the  amendment,  there- 
.8  proper,  because  it  enabled  the  parties  to  try  that  question. 

N,  J.:  At  the  trial,  I  did  not  recollect  any  case  where  an  action 
cious  prosecution  had  been  maintained  unless  the  plaintiff  had 
rested ;  but  I  could  not  understand,  upon  principle,  why  it 
Dt  be,  if  malice  and  want  of  probable  cause  for  the  prosecu- 
re  made  out.  I  directed  the  jury  as  favorably  for  the  de- 
.as  I  thought  I  was  justified  in  doing,  and  rather  expected 
i  verdict  would  have  been  in  his  favor;  but  the  credibility  of 
Qesses  was  for  the  jurj',  and  I  cannot  say  they  have  done 

Rule  refused. 
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In  AH  action  against  the  defendant  for  negligence  as  a  surgeon,  in  his  treatment  of  the 
plaintif!,  whose  hands  and  feet  had  been  amputated  in  conseauence  of  his  having 
oecn  frozen,  it  was  proved  by  the  plaintiff  that  when  the  defendant  first  visiteil  him, 
he  nid  that  the  plamtiff  would  not  lose  any  of  his  limbs.  Held,  That  a  statement 
made  by  the  defendant  on  the  same  occasion,  to  another  person  in  the  house  where 
the  plamtiff  was,  that  he  would  lose  his  hands  and  feet,  was  evidence  for  the  de- 
fendant as  part  of  the  res  gest^B  it  appearing  that  his  practice  was  always  to  encour- 
*g^  his  patients,  and  prevent  a  depression  of  their  spirits. 

^^hen  the  plaintiff  gives  the  evidence  of  medical  men  as  to  the  proper  treatment  of 
^*^  of  frozen  limbs,  the  necessity  of  frequent  nsits,  and  their  practice  in  particular 
^^'^ ;  the  defendant  may  ffive  evidence  of  the  treatment  of  other  cases  of  a  similar 
^aracter,  and  of  the  resuUs,  in  order  to  rebut  the  inference  of  negligence  arising 
uom  the  evidence  on  the  part  of  the  plaintiff. 

^^  evidence  is  tendered,  the  Judge  has  a  right  to  ask  the  particular  purpose  for 
Viiich  it  is  offered,  and  if  the  counsel  refuses  to  state  it,  he  may  reject  it. 

.  J^action  against  a  snrseon  for  negligence  in  treating  a  patient,  whereby  it  was 
'  Sy^  ^^^  "^  ^^^  ^^  nands  and  fe^  a  verdict  was  given  for  the  pidntiff  for 
'.'^^OOO.  Held,  That  the  daomges  were  excessive,  ~Uie  jury  having  found,  that  with- 
^^•*  ^7  n^ligenoe,  the  plaintiff'  would  have  lost  a  portion  of  his  hands.  In  such 
^^^'  the  Coiirt  <utlerea  a  new  trial,  though  the  plaintiff  was  willing  to  assent  to 
the  amoimt  of  the  verdict. 


\ 


g-  -^-^  v«oo  an  action  for  alleged  negligence  and  inattention  on  the 
9^. ^  tilie  defendant,  as  physician  and  surgeon,  in  his  attendance 
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on  and  treatment  of  the  plaintiff,  whose  hands  and  feet  had  be 
severely  frozen,  whereby  he  suffered  more  pain  than  he  would  ha 
done  had  his  case  been  properly  attended  to  by  the  defendant,  aj 
ultimately  lost  by  amputation  a  portion  of  his  hands  and  feet,  whi 
might  and  would  have  been  saved  to  him,  had  he  received  proj 
treatment  and  attention  at  the  hands  of  the  defendant. 

At  the  trial  before  Allen,  J.,  at  the  last  Charlotte  Circuit,  it  £ 

E eared  that  on  the  evening  of  the  23rd  Dec,  18G5,  the  plaintiff  I* 
is  way  in  going  from  St.  George  to  Le  Tete,  and  after  wanderi 
about  for  several  lioui-s,  he  reached  the  house  of  a  person  nans 
Gamble  about  midnight.  It  was  found  that  his  hands  and  feet  vr 
severly  frozen,  the  hands  were  stiff  and  sounded  like  hard  sub^tan* 
when  they  were  knocked  together.  Tlie  defendant  was  sent  for 
next  morning,  and  came  to  the  plaintiff;  dressed  his  hands  and  f" 
and  gave  directions  for  his  treatment.  Tl^*e  plaintiff  asked  him 
extent  of  his  injuries,  and,  according  to  the  plaintiffs  evidence, 
defendant  said  that  the  plaintiff  would  not  lose  a  joint,  and  wo 
be  all  right  in  about  six  weeks.  The  defendant  denied  t<.'lling  i 
plaintiff  that  he  would  not  lose  a  joint;  but  stated,  that  in  order 
keep  up  his  spirits,  he  told  him  he  "would  be  well  enough  yet;"  . 
he  (lid  not  think  it  proper  always  to  tell  his  patients  his  true  <;.piiiio 
of  their  state;  and  that  he  fomied  the  opinion  on  his  first  visit  1 
the  plaintiff,  that  he  would  lose  his  fingers  and  toes,  though  he  coul 
not  tell  at  that  time  to  what  extent  his  feet  would  l>e  savi.^d.  C 
the  part  of  the  plaintiff,  the  evidence  of  soveml  suri^eons  was  give 
as  to  the  extent  of  the  freezing  of  the  plaintifi's  limbs,  whether 
was  only  superficial,  or  whether  his  hands  and  feet  were  complete 
frozen  through,  and  vitality  destroyer! ;  and  whether,  in  thu  latt 
case,  they  could  have  been  saved  by  proper  attention  and  treatmei 
These  witnesses  formed  their  opinions  from  the  plaintiffs  stateme 
in  giving  his  evidence,  not  one  of  them  having  seen  him  till  upwar 
of  a  month  after  he  was  frozen.  They  stated  that  in  such  a  ca 
they  would  have  considered  it  necessary  to  visit  the  plaintiff  fi 
quently — some  said  every  day  or  two,  othei's  every  two  or  thi 
days,  in  order  to  watch  the  progress  of  the  disease  and  the  chan^ 
which  would  probably  take  place  in  the  patient,  and  to  check  ai 
exc^'ssive  inflammation.  Some  of  these  witnesses  also  stated  that 
their  opinion,  the  plaintifl^s  hands  and  feet  were  not  complete 
frozen,  and  might  have  been  saved  by  careful  and  proper  treatmei 
others  thought  the  amputation  might  have  been  made  sooner  than 
was.  The  defendant  lived  about  nine  miles  from  the  plaintiff,  aa 
did  not  ser  him  after  the  first  visit  on  the  24th  Dec,  until  the  6 
Jan.,  though  the  plaintiff,  who  was  suffering  great  pain,  sent  for  hi 
frequently.     The  defendant  visited  the  plaintiff  again  on  tbe  18 
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king  another  surgeon  with  him.  At  that  time  the  line 
tion  had  formed;  the  plaintiffs  fingers  were  quite  dead, 
pel  bones  exposed,  and  the  fingers  only  hanging  by  the 
!ne  defendant  separated  the  tendons  and  removed  the 
came  to  the  conclusion  that  amputation  should  not  taJce 
K)ut  ten  days,  in  order  to  allow  time  for  the  ganulations 
I  make  a  flap  to  cover  the  end  of  the  bone.  He  admitted 
iputation  might  have  been  made  at  that  time,  but  stated 
Id  not  have  been  advisable,  and  that  the  plaintiflf  would 
covered  any  sooner  if  it  had  been  done  then,  and  that  his 
claying  it  was  to  save  as  much  of  the  plaintiff's  hands  as 
Ifter  the  defendant's  visit  on  the  18th  January,  the  plain- 
ed to  suffer  great  pain,  and  being  alarmed  at  the  appear- 
hands  and  feet,  sent  three  times  for  the  defendant,  but 
ot  attend,  on  the  28th  of  the  month  the  plaintiff  sent  for 
rgeon,  who  amputated  his  hands  between  the  knuckles 
ists,  and  his  feet  at  the  instep.  The  plaintiff  had  been 
s  superintendent  of  a  copper  mine  at  Le  Tete,  at  a  salary 
*  annum  and  a  house,  rent  free;  but  was  entirely  disabled 
of  his  hands  and  feet,  from  continuing  in  such  employ- 

ndant's  counsel  offered  evidence  of  a  statement  by  the 

0  Gamble,  at  his  first  visit  to  the  plaintiff,  made  in  the 
mmediately  after  he  had  seen  the  plaintiff,  that  in  his 
)  plaintiff  would  lose  his  hands  and  teet.  This  evidence 
d  to  by  the  plaintifTs  counsel  and  rejected.  The  defendant 
ed  evidence  of  one  Milberry  to  shew  that  he  had  been 
D ;  who  attended  him  ;  the  length  of  time  it  took  to  heal ; 
mt  he  received,  and  that  he  was  cured ;  and  that  he  was 

1  once  in  three  weeks.  This  evidence  was  rejected,  as  also 
»  of  the  surgeon  who  attended  Milberry  on  that  occasion. 
Tw  also  rejected  of  the  mode  of  treatment  by  the  defendant 
ipbell  in  a  case  of  freezing,  to  show  that  that  it  was  simi- 
reatment  of  the  plaintiff;  that  Campbell  was  not  visited 
weeks,  and  that  when  the  line  of  demarcation  was  formed, 
1  amputation  was  performed.  Evidence  was  also  tendered 
e  of  the  p}aifitiff*s  feet  on  examination  by  Dr.  Rouse,  one 
leases,  in  Miy  or  Jane  previous  to  the  trial.  This  being 
I,  and  the^ .defendant's  counsel  declining  to  state  the  pur-' 
iudi  he  offered,  it,  was  rejected  by  the  Judge. 

j^.gvre  a  yerdict  for  the  plaintiff  for  825,000,  stating,  in 
Bertpin.  questions  left  them  by  the  Judge,  that  they  found 
tflifltf  would  have  lost  a  portion  of  his  fingers  under  any 
Mb  mA  to  the  extent  to  which  he  hhd  suffered. 
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S.  JR.  ThoTnaon,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  r\ 
nisi  for  a  new  trial,  on  the  wound  of  the  improper  rejection  of  e 
denco,  excessive  damages  and  that  the  verdict  was  against  the  weij 
of  evidence. 

D,  S,  Ken^y  Q.  C,  showed  cause  in  Hilary  Term.  1.  The  evidei 
of  Gamble  was  clearly  inadmissable.  When  a  man  makes  a  sta 
ment  to  a  patient  acting  under  his  advice,  he  cannot  make  evidei 
for  hiniseli  by  turning  round  to  a  bystander,  and  making  a  contra 
statement.  Where  a  declaration  accompanies  an  act  directly  arisi 
out  of,  and  following  it,  it  is  part  of  the  res  geatoi,  but  that  is  not  t 
case  with  this  declaration  to  Gamble.  This  was  not  a  declarati 
arising  out  of  an  act;  the  defendant  was  not  bound  to  give  an  opini 
as  to  plaintiff's  chances  of  recovery  to  any  one,  much  less  to  a  thi 
party,  who  was  an  entire  stranger.  No  case  can  be  shown  where 
party  has  been  admitted  to  give  testimony  of  what  he  said  to  a  thi 
paii-y,  contradicting  what  he  said  to  the  party  himself.  The  plaint 
was  lulled  into  security  by  defendants  statement,  that  he  would  n 
lose  any  of  his  limbs,  and  thus  prevented  from  calling  in  anoth 
physician,  which  he  might  have  done,  had  the  true  state  of  the  ca 
been  revealed  to  him.  The  defendant  cannot  therefore  be  allow 
to  give  evidence,  to  impeach  the  credit  of  his  own  statements  to  t 
plaintiff.  In  any  case  the  evidence  is  not  material,  for  defenda 
has  sworn  that  the  plaintiff's  case  was  incurable  from  the  beginnir 
2.  The  evidence  of  ililberry,  as  to  the  length  of  time  it  took  to  he 
him,  when  frozen,  and  that  the  intei'val  between  the  visits  in  1: 
case  was  three  weeks,  was  properly  rejected.  No  such  eviden 
can  be  admissible;  unless  it  can  be  shown  that  the  cases  exact 
resembled  each  other  in  every  particular,  the  difference  in  the  co 
stitution  and  strength  of  the  patient,  and  in  the  extent  of  the  injuri 
are  barriers  in  the  way  of  making  such  evidence  admissible.  TI 
case  of  Milberry  may  not  have  resembled  the  present  one,  and  it  w 
one  which  the  plaintiff  not  having  heard  of  before,  did  not  coe 
prepared  to  meet  with  rebutting  testimony.  Besides  it  would  be  i 
defence  in  this  case  in  answer  to  the  allegation  of  negligence,  for  d 
fendant  to  testify  that  he  had  done  his  duty  in  another  case.  H< 
comb  v,  Hewsen,  (2  Camp.  391),  is  a  case  in  point,  and  shows  ih 
such  evidence  would  be  foreim  to  the  issue.  3.  For  the  same  reaaoi 
the  evidence  of  Dr.  Robert  T.  Thomson,  in  regard  to  the  treatme 
*  oi  Milberry  was  properly  excluded.  4.  Tlie  evidence  of  Dr.  Roui 
as  to  the  state  of  the  plaintiff's  feet  in  Hay  or  June,  and  that  amp 
tation  had  taken  place  too  soon  was  properly  rejected,  for  the  d 
fendant's  counsel  refused  to  state  the  purpose  for  whidi  the  eviden 
was  offered ;  there  was  no  allegation  against  defendant  that  he  hi 
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amputated  the  plaintiflTs  feet  prematurely,  or  imskilfully,  that  oper- 
ation was  performed  by  others.     A  mere  statement  that  the  evidence 
is  tendered  for  the  purpose  of  defence  in  the  cause,  is  not  sufficient, 
the  counsel  must  state  the  particular  purpose  for  which  the  evidence 
is  offered,  or  the  Judge  may  reject  it.     Seerey  v,  Brayley,  (3  Allen). 
Rex.  V,  Grant,  (3  Nev.  &  M.  109).    The  Judge  has  a  right  to  know 
the  purpose  for  which  the  evidence  is  tendered.     5.  As  to  the  point 
of  excessive  damages ;  the  question  of  damages  is  peculiarly  the 
province  of  the  jury ;  and  although  the  damages  may  dc  larger  than 
the  Court  would  have  been  willing  to  ffive,  it  should  not  set  «a.si(le 
the  verdict  on  that  ground,  unless  the  jury  had  been  influenced  by 
Unproper  motives,  or  assessed  them  on  a  wrong  principle.     Hero  the 
fJ^mages  are  merely  compensatory,  the  plaintiff  a  man  w^ho  had  been 
^  receipt  of  a  lar^e  income,  has  been  rendered  totally  helpleh.s  by 
ttie  negligence  of  3ie  defendant,  and  the  jury  are  justified  in  award- 
^^  lai^  damages. 

S.  IL  Thomson,  Q.  C,  conti-a.     1.  Tlie  evidence  of  Gamble,  that 
defendant  told  him  at  the   time   of  his   fii-st   visit,   that  plaintiff 
^ust  lose  his  hands  and  feet  should  have  been  admitted,  for  this  wa.s 
^  statement  made  at  a  time  when  the  defendant  could  have  no  motive 
^H  deceiving  as  to  his  prospects  of  recovering,  except  the  merciful  one 
Of  keeping  up  the  patient's  spirits,  by  holding  out  hopes  of  his  not 
Icsing  nis  limbs.     The  statement  to  Gamble  cannot  be  separated  from 
tie  other  occurences  of  the  visit,  and  should  have  been  admitted. 
S.  The  evidence  of  Milberry  as  to  the  treatment  of  his  case  for  frost 
l>ite  was  clearly  admissible :  one  of  the  gravest  charges  against  the 
defendant,  was  that  he  neglected  the  plaintiff's  case,  by  not  visiting 
bdm  ofen  enough.     Why  should  not  the  evidence  of  a  man  be  received, 
'^rho  had  been  similarly  frozen,  and  who  had  not  been  visited  by  his 
J>hysician  more  frequently  than  the  plaintiff  was  ?     3.  The  evidence 
of  Dr.  Robert  Thomson  as  to  the  treatment  in  Milberry 's  case,  should 
liave  been  admitted.     The  opinion  of  a  physician  in  regard  to  a  par- 
tiicular  case,  is  made  up  of  his  experience  in  an  aggregate  of  cases, 
wldA  if  he  is  not  allowed  to  give  the  result  of  a  number  of  cases, 
"^wrhy  should  he  not  give  evidence  of  a  particular  one  ?     4.     The  evi- 
dence of  Dr.  Rouse  as  to  the  state  oi  the  plaintiff's  feet,  was  im- 
properly rejected.     Evidence  of  this  sort  on  tne  face  of  it  was  clearly 
admissible,  and  therefore  on  what  principle  could  it  be  contended 
I       tikat  the  counsel  was  boimd  to  state  more  fully  his  reasons  for  offer- 
i       ix\g  it,  than  that  it  was  for  the  purpose  of  defence  in  the  cause. 
I       5,  The  damages  were  enormous  and  excessive,  and  where  the  jury 
ft      ^  in  this  case  run  riot,  and  seem  to  be  governed  by  vindictive  and 
K      improper  fceelings,  the  Court  will  lay  their  hands  on  the  verdict. 
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The  nile  laid  down  in  Abell  v.  Light,  {Ant€,  250),  is  the  correct  one. 
Indeed  it  is  impossible  to  understand  on  what  principle  the  jury 
could  have  arrived  at  such  a  verdict;  if  they  had  given  the  defendant 
a  sum  sufficient  to  purchase  a  life  annuity  equal  to  his  income,  it 
might  have  been  understood,  but  as  it  stands  it  is  whollv  incompre- 
hensible. The  amount  of  the  verdict  is  so  great,  that  it  is  calculated 
to  shock  the  mind,  and  it  clearly  falls  within  the  rule  so  well  estab- 
lished, and  so  fully  laid  down  in  Abell  v.  Light. 

Cur.  adv.  vuU. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  plaintiff  having  been  severely  frozen  in  his  hands  and  feet,  em- 
ployed the  defendant  as  his  physician  and  surgeon :  the  defendant 
undeitook  the  case,but  the  plaintiff  alleges  that  by  reason  of  his  negli- 
gence and  inattention  he  suflered  more  inconvenience  and  pain  than 
he  would  have  done  had  his  case  been  properly  attended  to  bv  defend- 
ant, and  that  he  ultimately  lost  by  amputation  a  portion  of  his  hands 
and  feet,  which  might  ana  would  have  been  savc<l  to  him,  had  he  re- 
ceived proper  attention  and  treatment  at  the  hands  of  defendant ;  but 
which  he  lost  through  defendant's  negligence,  and  want  of  care  and 
attention.  A  verdict  was  found  for  plaintiff  for  325,000  damages. 
A  rule  nisi  for  a  new  trial  was  obtained  on  the  groimds  of  improper 
rejection  of  evidence,  excessive  damages,  and  verdict  against  the 
weight  of  evidence.  The  rejection  of  evidence  complained  of  was,  1st, 
refusing  to  allow  Wm.  Gamble  to  give  evidence  that  the  defendant  at 
the  time  he  was  called  in  on  his  first  visit,  while  in  the  house  in  which 
plaintiff  was,  stated  to  the  witness  that  the  plaintiff  would  lose  his 
hands  and  feet.  The  defendant  had  given  evidence  that  on  this  visit 
the  defendant  had  stated  to  him  that  his  case  was  not  incurable,  and 
that  he  would  not  lose  his  limbs.  The  natural  effect  of  this  testimony 
was  to  lead  the  jury's  minds  to  the  conclusion  that  in  the  defendants 
opinion  the  injury,  oririnally,  was  not  of  so  serious  a  character  as  to 
jeopardize  plaintiflTs  fimbs,  and  that  their  loss  was,  therefore,  not 
the  natuiul  result  of  the  original  injuiy,  under  judicious  and  proper 
treatment,  but  the  effect  of  defendant's  inattention.  This  was  evi- 
dence unexplained,  which  we  think  might  have  been,  and,  we  are 
informed  by  the  learned  Judge,  was  strongly  pressed  against  the 
<lefendant.  It  launched  the  plaintifTs  case  from  an  important  and 
favorable  starting  point.  It  was  evidence  of  the  opinion  of  the 
medical  man,  who  first  saw  the  case,  and  when  there  could  have  been 
no  mismanagement,  that  there  was  nothing  in  the  injuiy  as  then 
presented,  from  which  loss  of  limb  need  be  apprehended;. and  this 
opinion  given  by  no  other  than  the  defendant  himself.    If  this  opinion 
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was  an  honest  and  an  accurate  one,  what  difficulties  were  removed 
from  the  plaintiff's  path  ?     Practically,  the  burthen  of  shewing  the 
case  curable  was  i^nnoved,  and  the  burthen  of  getting  rid  of  his  own 
opinion,  and  shewing  the  case  incurable,  was  cast  on  the  defendant; 
for  if  there  was  nothing  in  the  injuiy,  fairly  treated,  to  lead  to  loss 
of  limb — and  out  of  the  defendant's  own  mouth  this  is  sought  to  be 
established — the  inference  must  iiTesistablv  be,  that  the  loss  was 
occasioned  by  improper  treatment  or  neglect.     To  rebut  the  effect  of 
such  hostile  inferences  the  defendant  shewed  that  it  was  his  invari- 
able practice  with  his  patients,  to  take  a  hopeful  and  cheering  view 
of  their  cases,  for  the  purpose  of  keeping  up  their  spirits;  that  in 
this  case,  the  injury  under  which  the  plaintiff  was  suffering,  pro- 
duced a  great  shock  on  the  nervous  system,  and  that  it  was  expe- 
dient and  proper  to  prevent  despondent  and  morbid  feelings,  and 
that  though  with  a  view  of  accomplishing  this,  lie  spoke  encourag- 
ingly to  the  plaintiff,  he  immediately  on  leaving  the  room  the  plain- 
tiff was  in,  informed  Gamble  (the  man  to  wliom  the  plaintiff  fii*st 
appealed  for  assistance),  in  answer  to  his  (Gamble's)  enc^uiiy,  as  to 
his  true  opinion,  that  the  plaintiff  would  lose  his  hands  and  feet. 
We  cannot  but  look  on  this  as  one  transaction;  and  if  a  portion  of 
what  the  defendant  said  and  did  in  his  2*>i'ofessioral  capacity,  while 
at  the  house  during  the  professional  visit,  is  to  be  used  against  him, 
we  think  he  should  be  allowed  to  shew  all  he  said  and  ilia  h(ni<i  fide, 
on  that  occasion  in  his  professional  capacity;  if  a  fair  and  just  in- 
ference can  only  be  drawn  from  the  whole,  which  we  think  was 
unquestionably  the  case  in  this  instance.     All  this,  it  must  be  re- 
menibei'ed,  took  place  before  there  could  have  been  any  negligence 
on  the  defendants  part,  and  when  he  could  have  no  possi})le  object 
in  stating  to  Gamble  other  than  the  truth,  thcmirh  for  the  reascm 
alleged,  he  may  have  thought  it  for  the  plain titi's  benefit  to  mislead 
him.     2nd.  The  rejection  of  the  testimony  <jf  James  Miibeiiy;  the 
eridencc  tendered  was  to  show  that  the  witnt^'"^s  had  been  badly 
frozen;  who  attended  him;  the  length  of  time  it  t<;ok  to  heal;  the 
^atment  he  received;  that  it  was  successful,  and  that  the  visits 
^ere  only  once  in  three  weeks.     This  wa^  objected  to,  and  rejected. 
'^e  plaintiff's  case  against  the  defendant  <lepende(l  chietly  on  his 
shewing  the  opinion  of  medical  men,  as  to  the  proper  tieatment  of 
frozen  limbs,  and  their  personal  experience  in  particular  cases.     Why 
"^en  should  this  testimony  be  exclude<l '  the  case  againsc  the  defend- 
^t  was,  that  his  treatment  of  this  cp-^e,  particularly  with  respect  U) 
«is  attendance,  was  wnrng.     Was  it  not  competent  for  him  to  rebut 
this, by  showing  actual  cases  of  a  similar  character,  treated  with  .suc- 
cess in  a  similar  manner  i*     Such  evidence  would  doubtless  be  open  to 
^he  obsei-vation,  that  its  weight  was  materially  atiected  by  the  fact 
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of  its  not  coiiiino;  from  a  medical  man,  and  it  avouIJ  doubtless  be 

ft  "^ 

pivsentLMl  l)y  tiit.'  Jiidgv  to  thu  jurv,  with  observations  calculated  to 
Iea<l  them  to  consider  it  Avitl»  caution.  *>rd.  Rejection  of  Dr.  Thom- 
son's evi<lenee,  r.s  to  jiow  lie  treated  Milberrv.  The  defendant's 
counsel  tendered  e\  idence  of  the  witness's  treatment  of  Milberi'A"  for 
frost  l.)itj\  The  plaintiti's  ease  was  made  out  by  the  evidence  of 
doctors,  as  to  their  experience  in  the  treatment  of  injuries  by  freez- 
ini'\  Whv  sliould  not  4he  defendarit,  likewise  a  medical  man,  be 
allowed  to  tell  his  personal  and  practical  experience?  This  only 
ditr'ers  Irom  the  last  objection,  in  the  fact  of  the  witness  being  the 
nitMlical  man,  which  ren<lers  its  admissability  less  doubtful.  4th. 
The  rejection  of  ])r.  Rouse's  testimony  as  to  the  state  of  the  plain- 
tiff's feet  in  iday  or  June.  The  defendant's  counsel  ottered  on  re- 
examination to  show  the  state  in  which  plaintiff's  feet  were  in  May 
and  Jun.»  last,  after  the  defendant's  attendance  had  ceased,  and  after 
amputation  l)y  Dr.  (n)ve.  On  l)eing  recjuested  by  the  Judge  to  state 
foi"  what  purpose  the  t'vidence  was  ottered,  he  declined  giving  any 
oth.or  reason  tluin,  for  thi*  ])urpose  of  defence  in  tlie  cause.  Mr.  KeiT 
oViJocUmI,  and  th(.'  Jud'^^e  rejected  it,  as  the  defendant's  counsel  ile- 
climid  to  state  tlie  particular  grounds  on  which  the  evidence  was 
offered.  It  was  (piite  within  the  discretion  of  the  Judge,  to  iv(jiiire 
the  counsel  to  state  for  what  specific  purpose  the  evidence  was  ottered, 
to  enable  him  to  judge  of  its  lelevancy  ami  admis;-;ability;  and,  on 
non-compliance,  to  reject  the  evidence.  In  Rex  t\  Grant  (o  B.  k,  Aid. 
lOS.")),  Lord  Denman  says:  ''The  Jinlge  who  tries  a  cause,  ought  to 
be  informed  of  the  ])urpose  for  which  evidence  is  offered."  oth.  Re- 
jection of  Geor;»:e  Aliens  testimony,  as  to  the  case  of  freezin;;  of 
Campbell.  The  defendant's  counsel  tendered  evidence  to  show  now 
Campbell's  case  was  treated;  that  the  treatment  was  the  same  as 
a<lopted  by  the  defendant  in  this,  that  he  was  not  visited  for  several 
Weeks;  that  the  line  of  demarcation  then  formed,  and  amputation 
was  successfully  performed.  This  rests  on  the  same  principle  as  the 
rejection  of  Milbery's  evidence. 

As  to  the  j^oint  of  excessive  damages,  without  desiring  in  the 
slightest  degree  to  trench  upon  the  peculiar  j)r()vince  and  right  of 
the  jury  to  estimate  the  amount  of  damages  in  a  case  of  this  kiml^. 
and  reaffirming  all  we  said  at  the  Lost  term  on  this  subject  in  th^ 
case  of  Aix'll  v.  Light,  we  feel  that  this  is  a  case  which  inipemtivelv — 
calls  us  to  exercise  the  controlling  power  of  the  Couii.  We  thinfci- 
that  the  evidence  clearly  shows,  and  the  juiy  in  fact  found,  that  the^ 
injury  the  plaintiff  sustained  from  the  freezing  of  his  hands  and  feet^ 
would,  under  the  most  careful  treatment,  have  subjected  him  to  &— 
permanent  loss  of  a  portion  of  his  limbs ;  though  not,  in  the  opinioDe^ 
of  the  jurj',  to  the  extent  he  suffered,  from  what  they  considei^  th( 
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want  of   reasonable  and    pi*oper  care  on  the  part  of   his  iiKNlical 
attendant.     In  view  of  all  the  circmnstanees  of  the  case  we  cannot 
avoid  the  conclusion  that  ?2'),000  was  an  excessive  amount  of  dam- 
ages; that  the  verdict,  t^)  use  the  lan^aiage  of  Lord  Mansfield  in 
Gilbert  v.  Burtenshaw,  (Cowper,  2r>()),  carried  internal   evidence  of 
intemperance  in  the  n)in<ls  of  tlio  jury.     Though  by  adopting  this 
expression,  we  do  not  intend  tlie  sliglitest  imputation  on  the  honesty 
or  the  motives  of  tlie  jury,  wu  cannot  escape  the  conclusion,  that  in 
assessincr  the  dama<^es,  they   were  carried  away   by   their  feelinLrs, 
rather  than  guided  by  their  judgment ;  and  as  a  consequtmce,  tliey 
have  named  a  sum,  which  we  think,  in  the  langua'^e  of  Lord  Mans- 
field, "every  one  iiuist  acknowledge  is  too  large."     It  has  been  urged 
by  the  plaintiff's  counsel,  that  shijuld  the  Court  feel  l)ound  to  set 
aside  the  verdict  on  the  mxmnd  of  excessive  dama'^es,  thev  mifjfht, 
instead  of  simply  ordering  a  new  trial,  give  the  plaintiff  the  option 
of  reducing  the  verdict  to  an  amount  considered  reasonal)lu  bv  the 
Court;  and  on  his  remitting  the  excjss,  refuse  a  new  trial.     We  do 
not  think,  under  the  peculiar  circumstances  of  this  case,  it  would  be 
right  for  the  Court  to  substitute  its  opinion  as  U)  the  exact  quantam 
of  damages,  for  that  of  the  jury.     Had  the  verdict  been  satisfastory 
in  other  respects,  we  should  not  have  <listurbed  it  on  the  last  ground 
taken,  viz:  its  being  against  the  weight  of  evidence.     We  purposely 
refrain  from  discussing  in  detail  the  evidence  in  this  case,  as  we  do 
not  wish  to  prejudice  the  case  on  another  trial  on  either  side,  by  any 
expression  of  opinion,  beyond  what  is  absolutely  necessaiy  to  deter- 
mine the  question  raised  lK*fore  us. 

Rule  absolute. 


Kx  ptirtr  Camkiiox. 

A  Contractor  with  the  ComiiussioiK-rs  of  the  Alms  Hor.se  for  the  County  of  York,  is 
disqualified  from  beiug  eleotcMl  a  City  Councillor  in  Fredericton,  under  the  Act  22 
Vict.  c.  8. 

"hen  a  piirson  elected  a  City  Councillor,  lias  entered  upon,  and  is  exerci:iiiig  the 
office,  a  7H0  icarranto  is  the  proper  mode  of  tiying  his  right  to  it. 

*  clecieion  of  the  City  Council  in  favor  of  the  election,  on  the  complaint  of  an  elector, 
'toder  the  24th  Sect,  of  the  Act,  does  n<;)t  prechule  the  elector  from  applying  for  a 
*JM  Warranto  to  try  the  right. 

Oregori/y  in  Hilarj'  Tenn  last,  obtained  a  rule  calling  upon  Henry 
Torrens,  to  show  cause  why  an  information  in  the  nature  of  a  (2uo 
^*(i^v.nto  should  not  l)c  exhibited  against  him,  to  show  by  what 
authority  he  exercised  the  office  of  City  Councillor  for  the  City  of 
'ledericton,  he  being,  at  the  time  of  his  election,  a  contmctor  with 
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the  Commissioners  of  tlie  Alms  House  for  the  County  of  York,  oi 
of  whom  is  appointed  by  the  City  Council,  under  the  Act  22  Vk 
cap.  8.  An  application  had  been  made  to  the  City  Council  und 
the  24th  Sect,  of  the  Act,  complaining  of  the  return  of  the  Cound 
lor,  and  they  had  decided  in  his  favor.  The  material  facts,  and  tl 
Statutes  l>earing  (jn  this  case,  are  fully  set  foiih  in  the  judgment 
the  Court. 

Fraser  shewed  cause  in  EasU^r  Term,  contending  that  quo  ic(i 
ranto  was  not  the  proper  inodt*  of  j)roceeding;  that  it  should  ha^ 
been  by  certiorari  to  remove  the  ]>roceedings,  or  by  mandamus 
the  City  Council  to  elect  a  ( V)nncillor.  [Allen,  J. :  If  they  refus< 
to  hold  an  election,  mandamus  would  be  the  remedy;  but  here  tl 
ottice  is  full  <h'  f(irf(f.,  and  a  quo  vdrranfo  is  the  proper  mode  of  tr 
incr  the  light  of  the  (/onncillor.]  The  Act  22  Vict,  cap.  8,  §  2 
pointed  out  a  mode  for  trying  disputed  elections,  and  that  was  coi 
elusive.  Cameron,  who  made  the  objection  was  not  a  good  relate 
Ix^causc  hi.'  took  |)art  in  tlie  election  and  may  have  voted  for  To 
i-ens.  [Ritchie,  ('.  J. :  It  would  be  hard  to  infer  that  he  did  s< 
He  should  have  stated  in  his  athdavit  that  he  did  not.  The  Cii 
Council  had  no  control  over  the  Commissioners  of  the  Alms  Hous 
an<l  the  fact  of  Torn^ns  l»('ing  a  contractor  with  them  did  not  di 
([ualify  him  from  holding  a  scat  in  the  Council.  His  interest,  if  an 
Avas  too  remote.     A  di^(junlifying  Act  should  be  strictly  construed 

GirfjiH'u,  contra.  The  Ntli  section  of  the  Act  declared  that  a  Cii 
(councillor  sliould  not,  "jlircctlv  or  indirectlv,'  have  a  share  orinte 
t^'st  in  anv  conti*act.  v.ith  or  in  l)ehalf  of  the  city.  A  conti-act  wii 
commissioners,  o\w  of  wliom  was  appointed  by  tlie  Council,  was  ce 
tainly  an  interest  suliieicnt  to  come  within  this  stction,  because  tl 
Councillor  vrould  hav«'  a  \oici'  in  the  appointment  or  displacemei 
of  the  Commissioner.  [Allen,  J.:  It  may  not  come  within  tl 
words,  \)\\t  it  is  within  the  spirit  of  tlie  Act.] 

Cur.  r'Av.  vult 

Rrn'lilE,  ('.  J.,  now  delivered  the  judgment  (jf  the  Court. 

Tiiis  was  a  rule  calling  upon  Henry  Tonens,  to  show  cause  wl 
an  information  in  the  nature  of  a  (jno  vxirrnnto  should  not  be  e: 
hibited  a/^^ainst  him,  to  show  by  what  authority  he  exeixrised  tl 
oitice  of  City  Couneillor  of  Frederictou.  The  application  was  ma< 
under  the  Act  22  Vict.,  c.  JS,  the  8th  section  of  which  <leclares  tb 
''no  person  shall  l)e  ((ualified  to  be  elected  or  to  T^erve  in  the  office 
"Mayor  or  Councillor,  so  long  as  he  .shall  hold  any  office  or  place 
"profit  in  the  gift  or  disposal  of  the  City  Council,  nor  during  sm 
"term  as  he  shail  by  hiinself  or  his  partners,  or  in  any  other  manni 
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"d.ii"ectly  or  indirectly,  have  any  share  or  interest  in  any  contract  or 
"employinent,  with,  or  on  behalf  of,  the  City  Council."    The  <H'>(iuali- 
fiosLtion  alleged  against  Torrens  is,  that  he  is  a  contractor  witli  the 
Commissioners  of  the  Alms  House  for  the  County  of  York,  one  of 
nrliom  is  appointed  by  the  City  Council  of  Fredericton,  under  the 
43t;h  section  of  the  above  Act.     By  this  section,  the  City  (Council  is 
authorized  to  displace  any  officers  appointed  under  the  Act,  and  ap- 
point others  in  their  stead;  to  grant  compensation  to  such  officers  for 
their  services;  to  define  their  duties  and  respective  terms  of  office, 
vliich,  except  in  the  cases  of  the  City  Clerk  and  Treasurer,  shall  not 
be  longer  than  one  year,  unless  they  are  reappointed;  and  to  impose 
penalties  for  non-performance  of  duties.     By  section  53,  all  officers 
appointed  by  the  City  Council,  and  enti-usted  with  the  collection  or 
expenditure  of  any  moneys  belonging  to  the  corporation,  shall  be 
accountable  therefor  to  the  City  Council,  in  such  manner  as  may  be 
directed  by  the  by-laws  and  ordinances  of  the  City  Council.     The 
ii^tention  of  the  Legislature,  by  the  8th  section  of  this  Act,  was 
to  exclude  from  the  City  Council  any  person  who  might  be  directly 
oy  indirectly  interested  in  any  matter  which  the  Council  had  to  de- 
cide, and  to  prevent  the  members  of  the  Council  from  bcin:;-  influ- 
enced in  their  votes  by  their  pei-sonal  interests;  because  no  man 
should  take  part  in  the  decision  of  a  matter  in  which  he  has  an  in- 
terest.    The  proceedings  of  all  tribunals  should  be  such  as  to  avoid 
the  appearance  of  doing  what  is  wrong;  and  as  said  by  Colerid^^e,  J., 
in  Reg  v,  the  Justices  of  Sun-ey  (33  Eng.  R.  112),  to  remove  even 
^iX)m  suspicious  minds  a  belief  that  the  decision  proceeded  from  in- 
terested motives. 

By  the  Act  3  Geo.  4,  cap.  25  (Local  Stat.  212),  which  autliorizcd 
the  establishment  of  the  Alms  House  in  the  C(mnty  of  Yoik,  the 
Commissioners  of  the  Alms  House  were  required  to  account  annu- 
*^y  to  the  Justices  in  Sessions,  for  the  money  expended  \n  the 
support  of  the  poor.  After  the  incorporation  of  Fredericton,  the 
appointment  of  a  Commissioner  of  the  Alms  House  for  Fredericton 
^as  vested  in  the  City  Council;  and  the  Commissioner  so  appointed, 
together  with  the  Commissionei's  appointed  in  the  other  pai*ishes  of 
ttie  County,  have  the  management  of  the  Alms  House,  and  the  right 
:  *o  make  contracts  in  connection  therewith,  and  he  is  accountable, 
I  '^ot  to  the  Justices,  but  to  the  City  Council,  under  the  53rd  section 
\  ^  the  Act,  being  an  officer  appointed  by  the  City  Council,  and 
I  "^^ntriisfed  v/dh  tlie  expenditure''  of  the  money  assessed  and  collected 
ft  hy  the  corporation  for  the  sui:)port  of  the  poor  of  the  city. 
m^  It  was  argued  in  showing  cause  against  this  rule,  that  as  Torrens' 
B  contract  was  made  with  the  Commissioners  of  the  Alms  House,  he 
^ft    did  not  come  within  the  prohibition  of  the  8th  section  of  the  Act, 
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Avhicli  (niirht  tu  Ik'  construed  Ntrictlv.  I^ut  we  think  it  clearly  was 
a  contract  ''aif  hi'lmlf  oi  tlio  ( 'itv  (Council/'  their  l.'ounnissioner  be- 
ing  one  of  tlie  contractinLT  parties,  and  a  consiilerahle  poHion  of  the 
nionev  v/hich  Toireiis  would  receive  under  the  contract,  l>eintr  iioces- 
saril y  money  bt'!oni,^inLC  to  tlie  corporation,  and  witli  tlie  ex]>enditure 
of  wliich  th'.^  Connuissionei*  ji])])oint«'d  by  tlu^  City  Council  wa,s  en- 
trusted. We  also  think  tliv*  Act  should  have  a  fair  and  rea*<«.)nable 
construction,  in  orch'r  to  cai'iv  out  the  inb-ntion  of  the  Lit'nrdature. 
It  is  easy  to  imagine  how  great  frauds  might  be  connnittcd  luxm  the 
pii])lic  in  a  case  of  this  kind.  Supi)osi'  that  by  a  combination  be- 
tween the  conniiissioner  anrl  tlie  contracto!",  a  contract  was  entere<l 
into  Very  detrimental  to  the  ]>ublie  interests,  antl  Lfivincr  the  con- 
tractor  undue  ad  van  tag' *s,  ^vou  Id  it  be  right  or  h.onest  that  wlien  the 
accouv.ts  of  the  ('■•mmissioner  involviuii*  tin;  payment  of  nionev  under 
that  contract,  were  brouLcht  before  th(»  (.'itv  Council,  the  contractor 
himself  sliould  sit  at  the  Council  Board  and  vote  upon  them  i*  Or 
would  it  be  proper  that  a  cont:"actor  with  the  conniii:?sioner,  and  who 
perhaps  had  failed  t-o  ]H'i-form  his  contract,  rjul  might  be  asking  favor 
at  thrir  hands,  should  vote  upon  the  ann)unt  of  compensation  to  Ik* 
giveJi  to  a  commissioner  for  his  services^  And  to  put  another  case 
— supp(»se  a  iTn)tion  made  before  the  i'ity  t-ouncil  to  displace  the 
coiinnissioner  for  allege<l  im[>ro;)('r  contluct  in  entering  into  or  car- 
rviniif  out  a  contract,  would  it  n(^t  be  contrarv  to  eve]-y  princinle  of 
justice  that  the  contractoj'  sliould  vote  upon  that  question  :'  And 
yet  either  or  all  of  tlusse  cases  miglit  occur,  if  the  contractor,  in  the 
present  in-^tance,  was  not  held  to  bi'  a  <lis(jualification. 

In  making  thrse  observations,  we  do  not  int-'ud  to  impute  any 
misconduct  either  to  Toirens  or  the  Commissioner ;  and  the  atiidavita 
do  not  charge  anything  of  the  kind.  Our  remarks  are  only  intended 
to  illustrate  the  ])rincip/le.  and  to  show  the  n'asons  which  govt^rn  us 
in  construing  the  Act  as  <iis;pialifying  a  person  concerned  in  such  2l. 
contract  from  being  electe<l  to  the  (^itv  Coip.icil— a  coustnxtioi 
which,  we  think,  adiuits  of  no  dord»t.  ih:t  if  it  was  doubtful.  w«^^ 
think  the  rule  ought  to  be  made  absolute,  Incause  it  is  said  in  7  Com  - 
Dig.  ll)i),  that  the  Court  will  not  decide  th"  \alidity  of  the  electiotrn! 
of  a  corporatru*  on  a  rule  to  shevr  cause,  if  tlie  question  be  new  o  ^^m 
doubtful — citing  Rex  r.  Godwin,  (I)(;ug.  'V.)7)^  An  objection  wa^sf 
niadii  that  the  application  must  fail,  becau.-e  OjMeron  had  concune- 
in  the  election  of  Torrens;  and  Rex  /•.  Sijumon.'--'.  (4  T.  R.  223).  Re 
V.  Ti-eveneu,  (2  B.  k^  A.  380),  were  citi'd  on  this  point.  The  aftidi 
vits,  however,  do  not  suppoi-t  the  objection.  Tliere  was  not  only 
acquiescence  in  the  election  of  Torrens,  but  an  actual  protest  again: 
his  right  to  be  elected.  For  these  reasons,  v*'e  think  the  rule  mu: 
be  made  absolute. 
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Baldwin  r.  HiTrHcocK,  iinpl^'a^lrd  with  Howar.l. 

-A  ^-j r»>misory  note  ilrau-u  in  Fostoii,  wlieix;  Ixali  tlic  maker  :i:i(l   payee  residul,  was 
ixia<le  payaMe  **at  any  bank."     lleM,  Tliat  tl.is  meant  any  lank  in  Bot^ton. 

Oiicj:  of  the  signatures  to  a  joint  note  wan  "Francis  Howar;!,"  an  ixtion  w.is  1  rought 
'•-.^^ainst  the  other  maker  of  the  note,  ami  Fnmeis  f  lowunl,  \\  ]u>  was  i^o  r.amed  in  the 
*  I <Lx*laration  ;  Howard  vv\is  not  serve«l  \vit!i  [)r(K;(.'ss.  At  tlio  tri.il,  Vw  ithiintiff  to 
jr_>  x-ove  the  making  of  t!ie  note,  gave  evitienee  of  the  h<in«Hvriting  i-f  a  nii.n  named 
■^"x^iicis  Howard  :  and  the  defendant  endeavored  to  sliow  l»y  en.s.-<-expn.ination  that 
t:^  5  Ae  other  maker  «;f  the  ncte  was  a  female.  Held,  That  r.s  tl:e  deelaraliou  state<l  the 
■^^  «^ne  to  Ikj  "Francis,"  and  the  d-.^fendant  kiu;w  hcfori!  t'le  trial  wlio  the  <  ther  maker 
*  ^f   the  note  was,  he  wa.",  not  entitled  to  a  new  trial  on  the  jironnd  of  surj  rise. 

XThis  was  an  action  (;n  a  promissoiy  note  in  the  following;'  w<;r(ls  : — 

••i:(v-"i()N,  Mareli  1st,  1S()7. 

*  ^  IFour  months  after  date  wo  |>romi.«*e  to  pay  to  tlie  <.rdi'i-  <•*"  .l<»lin  .**'ears,  (»r  bearer, 
***-**X«  tliimsaiid  ilolhirs,  value  received,  payaljle  at  any  ban!:,  wit!i  interest.'' 

L.  A.  Hrnnroci:, 
Fi:an<I'<  Hn\\AK:». 

Ihi.s  note  was  ondorscd — 

*  *  I  order  Mr.  Thomas  D.  Baldwin  to  c«»llev.t  thi.i  note. 

**Bo3t(»n,  July  l.'^th,  ISOT."'  .[(.tin  Skm;^. 

At  the  trial  liefore  Allkx,  J.,  at  tli-*  la-t  Vork  Sittini;s,  the  ])lain- 
tiff  proved  presentment  ()t  tlie  note  for  payment,  at  a  iMiik  in  St. 
Jolni.  The  makers  and  i)avee  of  t!ie  not-al)  resi(l(t  in  Host  )n.  'J'he 
t-fendant's  counsel  moved  for  a  nonsuit  (>:!  tlie  u'roun;!  that  in-cisent- 
irtent  shouhl  have  been  nuule  at  a  ])ank  in  Boston.  T!ie  learned 
Judge  was  of  that  opinion,  hut  I'fsurve*!  tlie  i)oint,  willi  l<*av(*  to 
luove  to  enter  a  nonsuit,  and  directed  a  verdiet  Wn-  th»'  ])]aintiff'  for 
^42,  bein<(  the  amount  in  tlie  curreney  (»f  this  Pr«)vi:i(i\  wliieh 
Would  produce  Sl,()00  aii<l  interest  in  ivovton,  with  leave  to  the 
plaintifi^s  counsel  to  move  to  increa-e  l!ie  vt-rdiet  to  si, 000  and 
interest. 

In  Easter  Term  last  Fiv^rr  ohtaine<l  a  rule  nisi  f(ir  a  nonsuit  on 
^^e  p<.)int  reserved.  He  also  proposed  to  rea<l  an  rtildavit  of  the 
'i^fendant  Hitchcock,  statin'^  that  tlie  other  pailv  wli  )se  si,qiature 
appeared  on  the  note,  was  not  the  person  airainst  who:,i  tb.e  action 
ha<l  l)een  brouo-ht,  but  a  female  namecl  Frances  Hov.ai'd,  ar.d  that  he 
Q-d  seen  her  si'^n  the  mjt".  rAfJ.iCX.  J. :  Was  it  not  vour  duty  to 
give  that  evidence  at  the  trials  Ritchii:,  C.  J.:  The  declaration 
Contained  the  name  of  Francis  Howard,  and  vou  should  have  come 
Pj^pared  to  defen«l  if  the  person  sued  wa-;  not  the  makei*  of  the  note. 
Wfe  cannot  i^rant  vou  a  rule  on  this  ground.) 

ifeedltartf,  now  shewed  cause.  I  contend  that  the  Words  "any 
^nk*'  mean  anv  bank  in  the  world.  There  is  no  case  to  sliuw  that 
Ivr  confines  the  presentment  to  tlie  place  v.lieiv  the  note  was  made. 
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If  it  had  said  any  Bank  in  the  city  of  Boston,  it  would  have  be 
different.  [Ritchie,  C.  J.:  Must  we  not  put  a  reasonable  constri 
tion  on  the  words.  Aocordinor  to  your  argrument,  it  mi<2:ht  have  be 
presented  at  Calcutta;  do  you  contend  that  that  would  have  be 
sufficient  ?]  If  the  note  had  been  made  payable  at  five  banks,  t 
plaintiff  would  have  had  his  election  as  to  the  one  he  would  pi'est 
it  at,  and  the  words  "any  bank"  should  at  least  cover  as  much  grou] 

Frasei'y  contra  was  not  called  on. 

Ritchie,  C.  J. — The  words  "any  bank"  nmst  here  he  taken 
mean  any  bank  in  the  place  where  the  note  was  mn.de;  for  it  woi 
be  absurd  to  suppose  that  the  makers  are  re(|uireil  to  keop  funds  J 
the  payment  of  the  note  in  banks  all  over  tlie  world. 

Per  Curiam,  Rule  absolute  for  a  nonsuit. 


Smith  ?•.  Thk  Queen  Insurance  Company. 


A  condition  of  a  policy  of  insurance  on  clotliii^g,  i)rovi8ions,  kc,  in  8t.  Jolm,  requi 
that  persona  sustaining  loss,  should  forthwith  give  notice  thereof  t.>  the  Coinp:« 
and  within  fouiteen  days  thereafter  deliver  in  ao  particular  an  account  of  tiie 
as  the  nature  and  circumstances  of  the  cp..Sw»  will  admit  of,  and  make  proof  of 
same,  &c.,  and  if  there  appeareil  any  fraud  or  false  statement,  or  that  the  Are  I 
pened  by  the  wilful  means,  or  connivance  of  the  insui-ed,  he  .-liould  be  exclu 
from  all  l)3nelit  under  the  policy.  The  i>laintift'"3  afhdavit  furnit^hcd  to  the  comp 
under  this  condition,  churning'  a  loss  of  furs,  clothing,  and  )>eddim,%  by  lire.  sU 
that  he  was  in  the  County  of  Sunhury  at  the  time  of  the  lire  and  was  nnabh 
ascertain  in  wiiat  manner  it  orij^anated.  In  his  eWdencc?  on  the  trial,  the  jilaii 
swore  that  he  left  .St.  John  about  7  o'clock,  p.  m.,  on  his  way  to  the  Count 
Sunbury,  where  ho  arrived  the  following  morning;  the  tire  broke  out  at  9  o'ch 
at  which  time  the  plaintiti  Mould  have  iK'en  in  the  County  of  ixin^^s  on  his  wa 
8unbur>',  and  only  a  few  miles  from  St.  John.  The  house  was  locked  when  the 
was  discovered,  and.  on  being  broken  oi^en,  it  was  foun<l  to  be  in  a  rocmi  in  wl 
there  was  neither  fire-place  nor  stove,  and  no  appoivrance  of  any  clothing  or  bcddi 
a  can«lle-stick  was  found  in  a  l^arrel  in  this  room,  containing  str^^w  partly  consun 
Held,  That  it  was  the  duty  of  the  plaintiff'  to  stiite  in  his  at'ridavit,  tliat  the  h< 
was  locked  at  the  time  of  the  tire,  the  circumstances  connected  with  his  leav 
and  where  he  was  at  the  time,  and  that  his  st.itemout  that  he  was  in  the  Count 
Sunbur}',  was  a  false  statement  ami  avoitled  the  policy. 

Held,  also,  that  an  account  of  the  Iocs  delivered  within  fourtctn  <lays  after  kiiowle 
thereof  by  the  assured  was  in  time,  though  more  than  foui-toen  days  had  elaj 
since  the  lire. 

This  was  an  action  on  a  policy  of  insurance  to  recover  the  snm 
SIGO,  insured  by  the  defendants  on  certain  articles  of  household  f 
niture,  wearing  apparel,  kc,  belonging  to  the  plaintifi  which 
alleged  to  have  been  destroyed  by  fire.  The  case  was  tried  by  AS 
don,  J.,  at  the  St.  John  Circuit  in  January  last,  an<;l  a  verdict  foi* 
for  the  plaintiff.  The  material  facts  are  fully  detailed  in  tlie  ju( 
ment  of  the  Court. 
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S.  R,  Tk(yni807i,  Q,  C,  in  Hilarj^  Tenn  last,  obtained  a  nile  n  hi 
a  nonsuit  on  the  grounds.     1st.  That  there  was  false  swearing 

the  preliminaiy  proof.  2nd.  That  the  preliminary  proof  was  not 
f  Timished  within  foui*teen  days  after  the  nre;  or,  for  a  new  trial  on 
Iblie  ground  of  misdirection,  and  that  the  verdict  was  against  evidence. 
TTiurtell  v.  Beaumont  (1  Bing.  330)  was  cited. 

King  shewed  cause  in  Easter  Tenn. 

The  meaning  of  the  temi  "false  statement"  in  the  condition  of  the 
T>olicy  means  a  false  statement  with  intent  to  defraud,  and  the  jury 
riave  negatived  fraud;  2  Pai*sons  on  contracts,  4G2,  Woodinger  v. 
Mechanics'  Ins.  Co.  (2  Hall,  N.  Y.  Reports.)     [Ritchie,  C.  J.:  The 
statement  was  cei-tainly  calculated  to  mislead  the  defendants.]     Un- 
der the  conditions  in  the  policy,  defendants  were  not  entitled  to  a 
statement  of  the  cause  of  the  tire,  or  of  the  personal  connection  of 
tlie  assured  with  it,  or  of  his  whereabouts,  and  any  en^oneous  stato- 
^nent  of  the  same  is  only  evidence  of   fraud  for  the  jury ;   such 
^statement  being  dehors  the  condition  and  an  immaterial  fact  quoad 
t«lie  preliminary  proof.  Angel  on  Ins.  208,  2  Pai-sons  on  contracts,  40 1. 
tt  was  decided  by  the  Supreme  Court  of  the  U.  S.  in  Catlin  v.  Spring- 
field Fire  Ins.  Co.  (1  Sumner  43G),  that  "the  ])articnlar  account  of 
I0S.S  and  damage"  required  by  a  condition  of  the  policy,  referred  to 
the  articles  lost  and  damaged,  and  not  to  the  manner  or  cause  of  the 
}oss.     Conditions  in  a  policy  are  to  be  construed  strictly  against  the 
insurer,  when  they  impose  burthens  on  the  assured.      Gilbert  v. 
North  Am.  Ins.  Co.  (23  Wendell  43).     The  insui-er  might  have  drawn 
the  condition  more  specific  in  its  terms  as  in  Ketch um  v.  Protection 
Ins.  Co.,  1  Allen,  136.     The  words  "witliin  fouiteen  days  thereafter," 
paean  after  knowledge  of  the  loss,  and  not  the  time  of  the  fire.     That 
^  the  grammatical  construction  of  the  words.     Com.  Dig.  *'Parols" 
(A.  14);  Roper  r.  Lendon  (1  E.  &  E.  825).     The  latter  part  of  the 
^H>iidition,  that  if  no  claim  is  made  within  three  months  after  the 
<>ccurrence  of  the  fire,  the  insured  shall  be  Ijarred  of  anv  ri;»ht  under 
*^ae  policy,  shows  this  is  the^true  construction. 

A  i2.  TAa7}i80'»,Q.  C.  contra.  I  admit  that  the  word  "thereafter" 
^li  the  condition  applies  to  tlie  last  antecedent,  the  notice,  and  not  to 
^l^e  fire.  [The  Court  said  they  con.sidered  that  was  the  coiTcct  con  • 
^truction].  The  notice  was  not  given  in  time.  The  plaintiti*  had  no 
^^ht  to  leave  his  property  without  any  person  to  look  after  it,  and 
Notify  the  company  in  case  of  loss.  The  statement  of  the  plaintifi* 
^liat  he  was  in  Sunburv  when  the  fire  took  place,  was  clearly  a  fraud 
^pon  the  defendants,  for  it  prevented  them  from  making  inquiries 
^^  legard  to  the  circumstances  under  which  the  fire  took  place.     If 
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ho  had  toM  what  aftvvwarJs  caziii^  out  at  tiio  trial,  that  he  was  trav- 
ollinLT  in  tlie  stanf  aii«l  only  a  <\vjvt  <listancM-  from  the  scene  of  the 
tire  ^vlieii  it  oceurr.'d,  it  wouM  liave  at  once  put  the  defendants  on 
the  alcr:,  the  stage  (h'iver  could  liave  been  hi'ought  as  a  witness,  and 
it  iiiiglit  pos.>il.)ly  ha,ve  been  shown,  that  on  the  night  of  the  fire  the 
j)ln.iniiti'  never  I'oft  tlie  city  at  ill).  It  was  a  ck^ar  niisdiivction  on 
the  pait  of  the  learned  Jud'_re  tu  leave  to  the  jury  whether  this  was 
a  fraud  or  not.  he  should  liave  <lirected  tlieni  that  it  was  false  swear- 
ing, and  tiiat  it  vitiatcl  the  policy. 

Cur.  adv,  rvit, 

Ritchie,  C.  J.,  nov>'  delivered  the   iuduinent  of  the  Coiii^t. 

This  was  an  action  tt)  recover  for  a  los>  by  fire,  under  a  policy 
issued  by  the  defendants  to  the  plaintiti*  on  household  goods,  wear- 
ing apparel,  cliina,  bedding,  iVc.  The  policy  contained  the  following 
condition:— 'St<atenient  of  Claim" — "persons  insured,  sustaining  any 
'doss  or  damage  ]>}'  tire,  are  forLlnvith  to  give  notice  theix^of  to  the 
''com])anv  or  the  aLrent  throuLi"h  whom  the  ])olicv  vras,  eti'ectetl,  and 
"within  fourteen  days  thereafter,  deliver  in  as  paiticular  an  account 
"«)f  their  loss  or  damaij-e  as  the  nat:ire  an<l  circumstances  of  the  case 
"will  admit  of,  and  make  proof  of  tl.e  s:ime  by  declaration  or  affir- 
"mation,  and  by  their  Ix.oks  of  a('co;:nt  (;r  such  other  rea.^onable 
'evidenr^e  as  the  company  may  require,  and  until  such  evidence  is 
"produced,  the  amount  of  such  lovs  or  any  part  thereof,  .shall  not  be 
"payal)le  or  recoverable;  and  if  ther.'  airpear  any  fraud  or  false  state- 
'uient,  or  that  the  lire  shall  ha\e  happened  by  the  procurement,  wil- 
lful act  or  means,  or  (M)nnivance  oi  tlie  insiuvl  (>r  claimant,  he.  she, 
"or  they  sliall  l)e  excluded  from  all  benelit  under  the  policy." 

On  the  7th  Decendx-r,  a  Mre  was  disco vere«i  ''U  the  platntiff's  prem- 
ises about  0  o'eh.)ck  in  the  evening.     The  plaintitf  occupied  pai-t  only 
of  the  house,  in  which  the  articles  Insmv'd  were  described  to  b( .     At 
tlie  time  of  the  alarm,  the  plaintilf  "s  p<jrtl<)n  of  tlie  house  was  locked; 
the  door  v»'as  broken  in,  an<l  the  lire  extin^-uisluHl  before  it  had  in- 
jured move  than  one  of  the  rooms  occupied  by  the  plaintift*;  a  store= 
room  in  which  there  was  neither  a  tii-e-])lac<'  nor  a  stove;  the  artich 
foinid  in  it  being  provisions  and  crock'^iy.     l:i  this  room,  and  form- 
ing part  of  the  ih-hr'i^  of   the  fire,  were  th?  remains  of  a  barrel 
almost  entirely  consume <].  in  which  were  a  candlestick,  and  some=^ 
straw  partly  consume<l.     To  ijuote  th-.-  langu.'iLfe  of  one  of  the  wit — 
nesses  wlio  first  entere<l  tlie  house.     "1  got  in,  anil  put  the  fii'e  oiiP^ 
*'as  quick  as  possible.     The  fire  originated  in  the  centre  room — noa^P" 
"  in  tlie  kitchen  or  parlor.     I  foun<l  part  of  a  barrel  of  flour,  and  a^ 
"  barrel  of  straw  ;  a  candlestick  in  the  bottom  of  the  barrel  of  straw^^ 
"I  saw  no  clothes  hanging  up,  nor  a.ny  silk  dresses — no  appearanc^'^ 
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'*  t">f  anv  thincf  bein<f  consumed.  I  could  S(v  nothini,'  but  bare  walls — 
"  no  fire  in  the  end  r()oins ;  the  fiiv  was  confined  to  the  two  rooms  in 
"  tlie  centre.     I  could  find  no  remains  of  fin*s,  clotliing  or  sillcM." 

The  plaintiff'  stated,  that  on  the  evenin<i^  of  the  fire,  he  Irft  alnjut 
seven  o'clock,  took  the  stage  at  the  post  i»fiice,  and  got  to  (Te:\rv  in 
Siinhim'  Conntv  about  davlijj:ht  tluf  next;  moniin;;,  the  distaiK-f  from 
8t.  John  beintr  about  foi-tv-M'Vcn  miles;  that  he  arrived  at  Bclvea's 
in.  King's  County,  alnnit  uigliteen  miles  from  St.  John,  about  ten 
o'clock. 

On  the  27th  December  the  plaintiff  gave  tin*  agent  of  tlie  company 
A  >^"  tatement  of  his  claim  in  the  followine  words  ; — 

"St.  John,  Decumbcr  27tli,  lh(U). 
**  ^o  fii-'  Dlrtrtors  of  the  (ji-^m  luf^n'ciir--  Comjinuij. 


«  «, 


* <Teutlc:nen, — The  un<lersi.:ne<l,  Orran  Smith,  h.iiiL'  the  af^sured  un<Icr  Poliov  No. 
l*"-^  *f7  of  your  comjjany,  l!erel)y  i:ives  notice  of  c^iiin  for  U)!?s,  and  also  str,tes  the  fol- 
Irtxv-ing  circumstances  cunuectcd  therewith,  viz : — 

■*•  That  at  or  about  the  hour  of  ten  in  the  evening,'  on  tlio  7th  day  of  Deoviiiher, 
*^^li»  a**  he  is  informed,  he  beinfj  at  the  time  in  .Sunbiiry  ('(mnty,  a  tire  occurred  at  a 
^"o  and  a  half  atorj'  franie<l  bui!«lin^',  t-itiuite  on  t-ic  east  i^^ide  of  Tortlrind  Street, 
*  i^-i-igh  of  Portland,  Saint  John  C'oiintv,  N.  B. ,  ])ein;.'  ilic  pi-cmises  covered  l>y  tlie  said 
l>^>licy. 

IL  That  he  was  at  the  time  of  said  lire  in  Sunbnrv  County,  and  that  he  is  r.nable 
"■*  <tSiOertaiu  in  what  manner  the  tire  <  riginate<l. 

XII.  That  the  following  is  a  correct  statement  ^n  the  Insurances  existing  on  tlie 
uay  of  the  fire  \\\^\\  the  jnx»perty  <k>troyctl  or  dam.-..L:ed,  vi/  :  I'lO  in  the  Q.u vn  In- 
s^irtuice  Company,  by  Policy  No.  PJS707. 

IV.  That  the  articles  ennmcrntcd  in  the  annexcl  h'st,  being  Ids  j»ropci-ty  i'.i.-ured 
^iiiltjr  said  policies,  were  de&ti"oyed  or  damaged  by  .«>:aid  lire  :  tluit  prior  tliereto  they 
^'fcre  respectivel}'  of  the  values  stati'd  under  the  l:eu<I  "Value  <»f  Property";  and  th.ut 
Jn  ot.nsi deration  of  snch  damage,  chiim  is  herel»y  wm'm  for  the. ^ums  staled  in  a-vAiX  li.-rt, 
angler  the  head  "Claim  for  Damage  ::ustained.' 

(>i.;ned)  Okkan  S.mi!i:. 

^  ('tii-.iii<  >l  :.ir 

Val.'<-  •  f  li  'p.Jty.      D.iiiiiiui-  -   -i.ili.nl. 

Printing  Material, S:^r^.(H)  V.'iJ.rO 

Dishes, I.kOO  1.7)') 

One  set  Furs, i?0.00  iC'.JH) 

Two  ^^ilk  Dresse?, i:4.()0  -24. Of) 

Four  Stuff  Dresses, liJ.OO  ]i>.i»(i 

Two  Tweed  Dresfee.s lo.(K)  10.<M) 

Uiiderclothing, 21).  (10  '1\\V'^ 

Tliree  Rmnets,             <).(»; !  \).{y^ 

Be<lding, .'NJ.C)  ;^,(;.ce 

One  Black  Suit, L't.OO  JJ.'J) 

One  Tweed  .Suit, i:  !.(»<>  Hi.  00 

^'^)viBiou^', oO.(M)  24.00 


.:-2(;o.oo  S24').:a) 

Cairn  for  damage  sustained  ^100. 

'A.nnexed  to  this  statement  was  an  afrl«la\it  as  follows : 
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Smith  V.  the  Queen  Insurance  Company. 

**  Orran  Smith,  of  the  Pariah  of  Portlantl  in  the  City  and  County  of  St.  John,  Tri 
makctli  oatli  and  saith,  that  the  statements  contained  in  the  annexed  account  in  wri 
of  the  I(  ib*}  or  damage  sustained  by  this  deponent,  in  respect  of  certain  property  ins 
by  Policy  No.  128797  of  Foreign  jj'ire  Policies  issued  by  the  Queen  Insurance  Comp 


St.  John  of  the  said  company,  of  such  his  loss  and  damage.^ 

"Swoni  to,  Ac."  Orran  Smtt 

It  is  not  denied  that  the  statement  of  his  being  in  Sunbury  at 
time  o:'  the  fire,  as  put  fonvard  in  these  documents,  was  at  varia 
with  tile  fact,  and  therefore  there  was  not  a  literal,  nor,  as  we  thi 
a  substantial  compliance  with  the  condition  of  the  policy,  by  f  um 
ing  as  "  particular  an  account  of  the  loss  or  damage,  as  the  nai 
and  circumstances  of  the  case  would  admit  of,"  and  without  any  f 
stateuKiit.  Under  the  facts  detailed  in  evidence,  the  defends 
were,  in  our  opinion,  entitled  to  a  strictly  accurate  account  of 
plaintiffs  personal  connection  with  the  premises, .  and  his  ad 
whe:eal)outs  at  the  time  of  the  fire ;  and  which,  had  they  been 
forv.Tvrd,  were,  in  our  opinion,  in  connection  with  the  state  in  wl 
the  piLmises  were  found  at  the  time  of  the  fire,  calculated  to  en 
strong  suspicions,  and  would,  without  doubt,  have  caused  the  c 
pany  iiamediately  to  institute  a  searching  investigation ;  wher 
the  .statement  made  tended  to  disarm  suspicion,  and  so  stifle  enqu 
]y  sliovrin''  the  assured  far  away  from  the  premises,  and  i*aising 
infert  ncL'  that  he  was  not,  and  had  not  been,  within  any  reasons 
time,  n^ar  the  premises,  and  therefore  could  know  nothing  about 
cause  of  the  fire,  or  have  been  in  any  way  connected  with  it.  G 
faith,  and  the  true  spirit  and  intention  of  the  contract,  we  th: 
recjuirtMl  the  assured  to  disclose  the  circumstance  of  the  prop( 
bein.ir  locked  up  by  him,  and  his  leavtng  the  city,  but  at  ma« 
couple  t  'i  hours  before  tlie  fire  was  discovered,  and  which  must  h 
broken  jut  and  been  discovered  before  he  could  have  been  more  t 
a  fev.'  miles  on  his  journey,  and  several  hours  before  he  could  p< 
bly  hav«3  been  in  the  County  of  Sunbury.  If  he  said  any  thin; 
all  alio\'::<  his  position  at  the  time  of  the  fire,  he  ought  to  have  sti 
the  fact-;  clearly,  unequivocally,  and  tnily.  This  he  certainly 
not  du,  and  therefore,  there  being  a  false  statement,  and  a  none 
pliance  with  the  condition  of  the  policy,  he  has  by  the  express  te 
theruof  excluded  himself  from  all  benefit  thereunder. 

Rule  absolute  for  entering  a  nonsui 
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•^  agreed  in  writing  to  cut  100  m.  feet  of  loss  on  land  of  which  he  had  thd  permit, 
And  deliver  them  to  the  plaintiff  in  the  folK>wing  spring;  the  logs  to  be  tlie  j^ropcrty 
of  the  plaintiff;  and  that  plaintiff  miffht  at  any  time  take  possession  of  the  l<»g8  and 
•ell  them,  and  after  deducting  irvm  the  price  the  amount  of  his  supplies,  r.ud  all 
expensta  he  might  be  put  to  with  them,  to  pav  the  balance,  if  any,  to  A.  Hold, 
That  without  a  delivery,  or  some  act  done  by  the  plaintiff  under  tlie  agreement,  he 
had  no  property  in  the  logs  cut  thereunder  by  A. 

A.  cut  considerably  more  than  100  m.  feet  of  logs  on  the  land  mentioned  in  the  agree- 
menty  of  which  he  delivered  the  plaintiff  94  m.  feet  and  sold  the  remainder  to  the 
(lefeudant ;  the  plaintiff  claimed  tlic  whole  of  the  logs,  under  a  verbal  agi  eemeut 
and  delivery  alleged  to  have  been  made  after  the  written  agreement,  and  replevied 
tlie  logs  sold  to  the  defendant  (53  m.  feet) ;  the  jury  found  against  the  ]ilaiiititf' s 
claim  under  the  verbal  agreement,  and  ^ve  a  verdict  for  the  (fcfendant — the  Cuurt 
refused  a  new  trial,  though  tlieplaintift  had  not  receive<l  the  whole  quantity  agreed 
to  be  delivered  to  him — uiis  difference  l)eing  very  small. 

^VHere  a  witness  on  cross-examination  denied  ha\nng  signed  a  paper,  but  which  was 
not  then  shewn  to  him,  and  the  opi)osite  party  afterwards  produce<l  the  paper,  and 
save  evidence  to  prove  the  witness  signature  to  it,  the  i^atness  may  be  recalled  to 
nisprove  the  signature. 

Replevin  for  55,000  feet  of  spinice  logs.  Pleas: — 1.  Xoii  rrptf. 
2.  Property  in  the  defendant.  3.  Property  in  Isaiah  B.  Ridooiit. 
Tried  before  Allen,  J.,  at  the  York  sittings  in  June  last. 

The  plaintiff  had  made  a  written  agi-eement  with  one  Natlianiel 
Rideout  in  December,  18Go,  by  which  Rideout  agreed  to  go  upon 
land  on  the  Muniac,  of  which  he  had  a  pennit,  an<l  cut,  haul,  and 
raft  100,000  feet  of  merchantal)le  spruce  logs,  to  average  six  to  a 
thousand,  and  deliver  them  at  Spring  Hill  in  June  then  next,  for 
the  said  Tomkins,  marked  "R,"  for  85  per  thousand;  the  said  lo<jfs 
to  be  the  pi-operty  of  the  said  Tompkins;  and  that  the  said  Tomp- 
kins by  himself,  his  clerk  or  agent,  at  any  time  he  should  tliink 
proper,  might  take  possession  of  the  said  logs,  take  them  to  any 
place  he  saw  fit  and  sell  them,  and  after  deducting  the  amount  of 
supplies  already  advanced,  or  thereafter  to  be  advanced,  from  the 
price  of  the  logs,  and  all  expeases  that  he  (Tompkins)  might  be  put 
to,  in  case  he  had  to  haul  them,  to  pay  the  lialance,  if  any,  to  ^iaid 
Nathaniel  Rideout.  Rideout  went  on  the  land  mentioned  in  the 
Agreement,  and  cut  considerably  more  than  100,000  feet  of  loir^,  and 
delivered  94,000  feet  to  the  plaintiff  at  Spring  Hill  in  May  and  Juiim, 
IHGQ.  The  plaintiff  supplied  Rideout  to  the  amount  of  about  s:]()0 
t>eyond  the  value  of  the  100,000  feet  of  logs,  and  claimed  to  liave 
^ad  a  delivery  from  him  of  the  whole  of  the  logs  at  the  Muniac, 
^\K)ut  the  7th  May,  before  they  were  rafted,  under  a  ver})al  agive- 
^ent  made  in  Februaiy  previous,  by  which  he  stated,  that  in  con- 
*^i<.leration  of  his  aori-eeinj;  to  make  further  advances  to  Rideout  to 
enable  him  to  go  on,  Rideout  agi-eed  to  deliver  to  him  all  the  loi^^s 


318  CASES   IX   THE   SUPREME  COURT. 


Tompkiiis  t'.  Tibbits. 


lie  sliould  i^et  out  that  winter.  Rideout  denied  inakin*^  a 
agreement,  or  making  any  delivery  of  logs  to  tlie  plaiutiti 
the  04,000  feet.  He  also  denied,  on  cross-examination,  thj 
7th  May  he  had  examined  the  j)laintifl"s  account  against  hi: 
ing  a  considerable  balance  due  the  plaintiti',  and  had  signed  ] 
to  the  account  in  the  plaintiff's  ledger.  The  defendant  clai 
logs  in  dispute  under  a  purchase  from  Isaiah  B.  Riileout,  a 
of  Isatiianiel  Rideout,  and  one  of  the  principal  (juestions  at 
was.  whether  there  was  any  houti  tide  transfer  from  Natl 
Isaiah  B.  Rideout,  or  whether  it  was  collusive,  and  for  the 
of  defrauding  the  plaintilf  of  the  amount  due  him.  Nathan 
out  swore  that  he  sold  and  delivered  tlie  logs  to  his  brothei 
sideration  of  his  agreeing  to  pay  the  wages  of  the* men  ' 
been  hired  to  get  the  logs,  and  also  to  pay  ceitain  del>ts  d 
him  f Nathaniel)  and  for  which  his  brother  was  also  liable 
ritv.  Nathaniel  Rideout  left  the  Province  immediately  a 
delivi-ry  of  the  logs  to  his  brother.  The  evidence  Wiis  veiy 
ing  on  many  points — particularly  in  respect  to  the  alleged  a^ 
between  the  plaintiti*  and  Nathaniel  Rideout  in  February, 
delivery  of  the  logs  under  it  in  May,  1N(>(),  and  also  as  to  tl 
ment  of  the  account  l)y  Rideuut  in  the  plaintitl"s  ledger.  T 
containing  the  account  was  produced,  and  both  the  plaintiff 
clerk  swore  that  Rideout  signed  it  in  their  presence.  Ride 
called,  subject  to  objection,  to  rebut  this  evidence,  and  der 
the  signature  to  the  account  was  in  his  hand  writing.  The 
Judge  directed  the  jury  that  the  written  agreement  gave  tl 
tiff  no  property  in  the  logs  without  a  deliveiy,  or  unless 
possession  of  them  under  the  authority  containe<l  in  it.  The 
a  right  to  take  possession  of  all  the  logs  cut  l)y  Rideout  if  m 
100,000  feet,  and  keep  them  a  sufficient  time  to  enable  him 
the  (juantity  and  (juality  he  was  entitled  to  under  the  agj 
but  if  no  act  of  that  sort  was  done,  the  legal  property  ixnn; 
Rideont,  as  the  logs  were  cut  by  hini  on  his  own  land,  and 
<lisp<:)se  of  them.  That  the  plaintiti"s  right  to  recover  d 
principally  upon  the  allege* I  agi-eement  of  February,  and  the 
on  the  7th  May;  that  if  such  agreement  and  delivery  we 
the  plaintiff  was  entitlt^i  to  a  verdict,  because  after  such 
Rideout  would  have  no  pn.)perty  in  the  logs  t(^  transfer  to  his 
under  whom  the  defendant  claimed.  That  to  enable  the  d< 
to  recover,  they  must  be  satisfied  that  there  was  a  bona  fide 
lelivery  from  Nathaniel  Rideout  to  Isaiah  B.  Rideout. 

Verdict  for  the  defendant  on  i^hc  1st  and  2nd  pleas. 

S.  a,  Tfu>iii8(m,  Q.  C,  in  Michaelmas  Term  last,  moved  h 


i 
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trial  on  the  grounds — 1st,  nii^jliruction :  2nd,  that  the  veidict  ^va.s 
against  evidence  ;  '^rd,  the  impiuper  admission  of  Ridfout's  evidence 
to  contradict  the  plaintiff  and  liis  clerk,  as  to  his  signature  in  the 
ledtjfur;  he  having  previously  sworn  on  cross-examination  that  h« 
did  not  sign  it,  his  evidti-nce  <»]i  tliat  poii;t  was  exhausted.  [RiTi  hie, 
C.  J. :  Who  exhausted  liim  .'  The  defendant  did  not.  WiLMOT,  J. : 
I  think  his  evidhnce  was  properly  received :  In-  had  a  right  to  sec 
his  alWcd  sicrnature.  Alllx,  J.:  When  he  denied  on  cross-i^xamin- 
ation  that  he  had  signed  the  account  in  tlie  plaintilfs  hook,  the 
account  was  not  shewn  to  him,  and  when  v- u  afterwarils.  in  vour 
case,  produced  the  book  an<l  gave  evi«lence  that  lie  had  signed  it,  I 
thouirht  the  defendant  had  a  ri^cht  to  recall  Rideout  to  Jehut  it. 
Ritchie,  C.  J.:  There  is  no  <U)ui»t  ab  ait  it.] 

Rule  nisi  on  the  first  and  secoinl  l rounds. 

^'^eedham  shewed  cause  in  Easter  Term. 

The  direction  of  the  leanie<l  Judge  was  right.  TIk*  agreement 
ca.nnot  be  con.strued  in  any  other  way  than  that  the  logs  were  n(>t  to 
te  plaintiff's  property,  without  a  delivery.  The  plaintiff  has  received 
alr^adv  94,000  feet  of  lo<^s,  and  if  he  has  anv  remedv  for  the  ivmaiii- 
Uig  0,QDO  under  tlie  agreement,  it  is  against  Rideout  he  should  pro- 
cwl  and  not  against  the  defendant.  The  agreement  gave  him  the 
right  of  selecting  100,000  feet  of  the  logs  got  out  by  Rideoot,  but 
not  the  absolute  owTiership  of  any  of  them  until  he  had  made  his 
Selection,  and  taken  possession  of  them.  Wliether  Rideout  did  or 
did  not  sign  the  account,  cannot  affect  the  case. 

S.  R.  Tlayinmrn,  Q.  C,  contra.     The  true  construction  of  the  agree- 

iBent  is,  that  the  lojrs  cut  1)V  Rideout  during  the  winter  under  that 

pennit  were  to  belong  to  plaintiff;  so  that  ho  might  select  100,000 

from  them.     All  the  logs  vested  in  him  sul)ject  to  be  <levested  when 

the  selection  was  made ;  otherwise  the  word.s,  that  the  logs  were  to 

le  the  property  of  plaintiff,  have  no  meaning.     Until  the  1(^0,000 

lad  been  set  apart  for  plaintiff,  he  had  a  primary  lien  on  all  the  logs, 

^d  Rideout  could  not  sell.     The  agreement  gives  the  property  in 

the  logs  to  the  plain titl,  outside  and  independently  of  the  delivery, 

and  he  became  a  trustee  for  Rideout  for  anv  l)alance  that  mit-ht 

I       remain  after  paying  the  account,     lender  any  circumstances,  there 

I       ^as  a  short  delivery  of  (),000  feet,  which  the  plaintiff  would  have  a 

ft      right  to  recover.     If  Rideout  signed  the  account  (and  the  evidence 

^     of  it  is  almost  conclusive)  the  verdict  cannot  stand,  because  it  is 

S     Rustwned  by  the  evidence  of  a  man  who  is  guilty  of  perjury. 

WL  Car.  <idr.  villi. 

1 


BiTC'HiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
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This  was  an  action  of  replevin  for  a  Quantity  of  spruce  Iq 
taining  about  53,000  sup.  feet.  The  plaintitf  had  entered 
written  agreement  with  one  Nath.  Rideout  on  the  5th  De 
18G5,  whereby  Rideout  agreed  to  go  on  land  of  which  he  ha< 
mit,  situated  on  the  Muniac,  and  to  cut,  haul  and  raft  100,C 
feet  of  good  merchantable  spnice  logs,  to  average  six  to  a  tii 
and  to  deliver  them  at  Spring  Hill  on  the  9th  of  June  the 
marked  R,  for  the  sutn  of  85  per  thousand,  for  the  said  Tor 
the  said  spruce  logs  to  be  the  property  of  the  said  Tompkii 
Tompkins  by  himself,  his  clerk  or  agent,  at  any  time  he  migh 
proper,  might  take  possession  of  the  said  logs  and  take  them 
place  he  saw  fit,  and  after  deducting  the  amount  of  supplies 
advanced,  or  thereafter  to  be  advanced,  from  the  amount  or 
the  logs,  and  all  expenses  he  might  be  put  to  in  case  he  had 
the  same,  should  pay  the  balance,  if  any,  to  said  Nathaniel  1 
After  making  this  agreement,  Rideout  got  out  a  quantity 
considerably  over  100,000,  the  supplies  for  which  were  obtain< 
the  plaintitf,  and  in  February  18G6,  the  amount  of  his  accou 
the  plaintiff  was  considerably  more  than  the  value  of  the 
feet  of  logs.  The  case  set  up  by  the  plaintitf  was,  that  in  coi 
tion  of  his  then  undertaking  to  make  further  advances.  Ride 
agi'eed  to  deliver  to  him  all  the  logs  which  he  should  get  out 
that  winter,  and  that  in  May  following,  while  the  logs  wei** 
Muniac,  he  had  delivered  them  and  the  plaintitf  had  taken 
sion  and  put  his  mark  upon  them.  The  defendant  purchj 
logs  in  dispute  from  Isaiah  B.  Rideout,  who  claimed  them  by  p 
and  delivery  from  Nathaniel  Rideout  in  the  beginning  of  Jui 
Previous  to  this,  Nathaniel  Rideout  hsj\  delivered  to  the  pla 
Spring  Hill,  94,000  feet  of  the  logs.  Nathaniel  Rideotit  po 
<lenied  making  any  agreement  with  the  plaintiff  in  Febn 
deliver  to  him  the  whole  of  the  logs,  and  making  any  deli 
him  in  May.  He  stated  that  he  had  sold  and  delivered  the 
Isaiah*  B.  Rideout,  who  undei-took  to  pay  some  of  his  hired  m 
who  was  also  liable  as  security  for  him  on  notes  to  a  consi 
.amount.  The  evidence  on  both  sides  was  verv  contradictc 
the  ti-ansfer  and  delivery  of  the  logs  to  Isaiah  B.  Rideout  was 
to  have  been  collusive  and  without  consideration,  for  the  pui 
•lefrauding  the  plaintiff.  The  learned  Judge  directed  the  ji 
the  agreement  of  the  5th  December  did  not  give  the  plain! 
property  in  the  logs  without  a  deliveiy,  or  until  he  took  po 
under  the  authority  contained  in  it,  and  that  until  he  did  so, ! 
had  authoi-ity  to  sell  the  logs.  He  left  to  the  juiy  the  (j 
whether  Rideout  had  agreed  to  deliver  all  his  logs  to  the  ] 
in  February,  and  whether  he  had  delivered  them,  directing  '• 
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that  case  to  find  for  the  plaintiff;  and  also  whether  there  had  been  any 
bona  fide  sale  and  delivering  to  I.  B.  Rideout,  in  which  case  they  were 
to  find  for  the  defendant.     The  jury  found  a  verdict  forthe  defendant, 
A  new  trial  was  moved  for  on  the  ground  of  misdirection  in  the 
construction  of  the  agreement.     We  think,  however,  that  the  con- 
struction put  upon  it  was  correct.     The  logs  were  the  property  of 
Rideout,  cut  upon  his  land,  and  without  a  delivery  to,  or  some  act 
done  by  Tompkins  under  the  agreement,  no  property  vested  in  him. 
The  authority  given  him  to  take  possession  of  the  logs,  sell  them, 
and  account  to  Rideout  for  the  proceeds,  is  inconsistent  with  their 
being  Tompkins'  property,  as  they  were  cut,  whatever  equitable  right 
he  might  have  ha!d  in  them.     The  clause,  statin^j  that  they  were  to 
be  his  property,  relates  to  the  100,000  feet  which  Rideout  was  to 
deliver,  and  not  to  the  whole  quantity  cut. 

It  was  contended  that  the  plaintifl'  was,  at  all  events,  entitled  to 
tecover  for  6,000  feet  of  the  logs,  which  it  was  admitted  Rideout 
bad  not  delivered  under  the  agreement.     But  the  claim  set  up  by 
the  plaintiff  was  to  the  whole  of  the  logs  cut  by  Rideout,  under  the 
alleged  agreement  of  February,  1866,  and  when  he  replevied  them 
fcom  the  defendant,  he  claimed  and  took  the  whole  of  tnem,  and  not 
Merely  the  balance  of  6,000  feet  short  delivered  under  the  agreement 
of  the, 5th  December.     The  main  question  in  dispute  was,  whetlier 
the  plaintiff  was  entitled  to  the  logs  under  the  alleged  agreement 
^nd  delivery  of  February  and  May,  1866,  and  the  jury  having  found 
Against  him  on  this  point,  and  we  being  of  opinion  that  the  agree- 
ment of  the  5th  December,  1865,  did  not  vest  the  property  in  him, 
"We  do  not  think  this  case  should  be  sent  to  a  new  trial  to  enal>le 
the  plaintiff  to  recover  the  small  quantity  of  6,000  feet  of  logs, 
though  his  claiming  the  whole  of  the  lumber  under  a  different  agree- 
ment, which  was  not  proved,  might  not  deprive  him  of  what  he  was 
xeally  entitled  to.    Had  he  claimed  only  the  balance  of  6,000  feet 
tnm  the  defendant,  it  is  quite  possible  that  no  difficulty  would  have 
iffisen,  or  at  all  events,  such  a  claim  could  not  very  well  have  been 
^iirouted  by  the  defendant.     As  to  the  verdict  being  against  evidence 
^-4nough  there  were  great  contradictions  on  both  sides,  and  paiticu- 
liriy  in  the  testimony  of  Nathaniel  Rideout  as  to  the  signatures  in 
the  plaintiff's  book,  all  these  questions  were  left  to  the  jury  who  are 
the  proper  judges  of  the  credibility  of  the  witnesses,  and  we  cannot 
y&dertake  to  say  that  they  have  come  to  a  wrong  conclusion.     Even 
f      it  we  should  think  that  the  evidence  so  preponderated  in  favor  of 
I     the  plaintiff,  as  to  entitle  him  to  a  new  trial,  it  could  only  be  granted 
^    ^pavment  of  costs,  which,  where  the  amount  in  dispute  is  so  small, 
ft    ^»<mld  be  no  advantage  to  him.     The  rule  for  a  new  trial  will  there- 
■   tote  be  discharged.  Rule  discharged. 

1  "^ 
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McElveney  v.  McKilligan. 

Where  a  written  lease  of  a  farm  excepted  a  part  of  it,  described  as  Lot  No.  1 
evidence  is  inadmissible  to  shew  that  it  was  agreed  between  the  (Mtfties  at  tl 
of  the  bargain,  that  the  tenant  should  also  occujjy  Lot  No.  2. 

Frasei*  obtained  a  rule  nisi  to  set  aside  the  verdict  in  this  «j 
the  ground  of  the  improper  admission  of  parol  evidence  to  coi 
a  written  agreement. 

Xeedftavi  shewed  cause  on  a  former  day  in  this  term,  and  i 
was  heard  in  support  of  the  rule.  The  facts  will  sufficiently  a 
in  the  judgment  of  the  Court,  which  was  now  delivered  by 

Allen,  J.  The  question  in  this  case  is,  whether  evidence 
statement  made  by  George  Jacob,  under  whose  direction  the  dc 
ant  distrained  for  rent,  was  improperly  received,  q&  contrad 
the  terms  of  the  written  lease.  The  plaintiff  had  leased  a  farm 
Jacob  under  a  written  agreement  in  Uie  following  words: — *'I  h 
"agree  to  lease  my  farm,  known  as  the  Hampton  Grange  Farm 
"and  except  so  much  of  it  as  is  contained  in  Lot  Na  2,  on  tht 
''side  of  the  Royal  Road,  and  the  piece  of  land  fronting  Wi 
"Eakins'  on  the  west  side),  to  McElveney,  for  the  term  of  ten  y 
&c.  The  plaintiff's  counsel  gave  evidence  to  show  a  vei^bal  i 
ment  between  the  parties  that  the  plaintiff  was  also  to  occupy  L< 
2;  and  called  a  witness  who  statea  that  the  agreement  was  ma 
his  house,  and  that  both  before  and  after  the  agreement  was  si 
Jacob  stated  that  the  plaintiff  was  to  have  Lot  No.  2,  till  he  (J 
built  a  cottage  on  it. 

In  the  recent  cases  where  the  question  as  to  parol  evidence  tc 
a  writing  has  beeji  raised,  and  the  evidence  has  been  received,  i 
on  the  ground  of  their  being  exceptions  to  the  general  rule, 
in  Seago  v.  Dean  (4  Bing.  459)  where  a  parol  agreement  by  the 
lord  to  allow  the  tenant  a  certain  sum  for  repairs — the  written 
stating  nothing  about  it — wbs  held  to  be  an  independent  agree 
In  Wallis  v,  iSttel  (11  Com.  B.  N.  S.  3G9,  8  Jur.,  N.  S.  745),  i 
held  that  parol  evidence  was  admissible,  to  shew  that  a  wi 
agreement  to  assign  a  lease  was  to  be  void  if  the  landlord  di< 
consent  to  the  assignment;  because  it  neither  vai-ied  nor  conti^ 
the  writing,  but  merely  suspended  its  operation.  In  Lindley  v.  I 
(17  Com.  R,  N.  S.  578,  10  Jur^  N.  &  1103),  the  paiol  agree 
was  held  to  be  collateral  to,  and  distinct  from  the  written  agree: 
and  inconsistent  with  it.  In  Malpas  u  the  London  and  Soatl 
tern  Railway  Company  (Law  R.,  1  C.  P.,  336),  where  the  pis 
had  agreed  with  the  defendant  to  convey  cattle  for  him  to  K  sti 
and  at  the  same  time,  without  noticing  its  contents,  signed  8 
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sigmnent  note  by  which  the  cattle  were  to  be  taken  to  E,  an  inter- 
mediate station  on  the  line  to  K,  it  was  held  that  parol  evidence  was 
admissible  to  shew  that  the  defendant  had  agreed  to  carry  the  cattle 
to  K,  as  it  did  not  contradict,  but  only  supplemented  the  written 
contract.     Albert  v.  the  Grosvenor  Investment  Company  (Law  R., 
3  Q.  B.,  123)  may  also  be  referred  to.     Unless  the  present  case  can 
be  brought  within  some  of  these  exceptions,  it  is  clear  that  the  parol 
evidence  was  improperly  admitted.     Had  the  written  lease  made  no 
mention  of  Lot  No.  2,  the  parol  agreement  would  have  been  collat- 
eral to,  and  not  inconsistent  with  it;  but  here  the  writing  and  the 
parol  agreement  are  directly  at  variance — the  one  expressly  except- 
ing Lot  No.  2,  the  other  allowing  the  occupation  of  it.     On  this 
ground,  therefore,  we  think  there  should  be  a  new  trial.     This  ren- 
ders it  unnecessary  to  consider  the  other  objection,  that  the  verdict 
is  against  evidence. 

Rule  absolute. 
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McMillan  v.  Fairly  and  others. 

tresspass  against  several,  two  of  the  (lcfeu<laiit8  left  after  ))eing  forbi<l(lcn  by  the 
•lamtitT,  and  did  not  a,gain  enter  on  the  land,  or  take  mrt  in  the  .subsequent  tri's- 
12188;  the  plaintiff  *8  counsel  elected  to  go  against  all  the  defendants  for  the  trespasses 
^oved.  Held,  That  the  damages  wei*e  properly  confined  to  the  trespasses  commit- 
5<1  before  the  two  defendants  left  the  land. 

ri:espass  qivcere  clawnim  freglt.'  Plea — not  i^nilty.  At  tlie  trial 
"ore  Allen,  J.,  at  the  last  Northumberland  Circuit,  it  appeared 
Lt  the  action  was  brought  for  an  injury  to  the  plaintiffs  intervale 
the  river  Miramichi,  by  hauling  logs  oft  it  which  had  been  floated 
ire  by  the  spring  freshet  The  plaintiff  had  forbidden  the  defend- 
bs  from  going  on  his  land  ;  and  after  they  had  been  hauling  logs 
rt  of  a  day  in  the  beginning  of  July,  he  again  forbade  them  haul- 
j  any  more  till  after  the  grass  was  cut,  threatening  to  proceed 
iinst  them  as  trespassers  if  they  did  so.  Two  of  the  defendants 
Hunter  and  Pond — who  were  hired  servants  of  Fairley,  one  of  the 
Hers  of  the  logs,  left  the  land  upon,  this  notice,  and  interfered  no 
rther  while  the  logs  were  being  hauled  off*  the  plaintiff "s  land,  but 
ft  other  defendants  continued- hauling  till  all  the  logs  were  removed. 
>  to  the  time  that  Hunter  and  Pond  left,  there  was  very  little  in- 
fy  to  the  grass  or  land — the  greatest  damage  being  done  by  the 
£ler  defendants  afterwards.  The  defendants  did  not  deny  the 
\,  but  endeavored  to  shew  that  the  damage  was  trifling,  and 
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might  have  been  recovered  in  a  Justice  s  Court.  The  evider 
this  point,  both  as  to  the  quantity  and  value  of  the  grass  dest 
and  the  injury  to  the  land,  was  very  conflicting.  At  the  close 
evidence,  the  plaintiff's  counsel  elected  to  proceed  against  a 
defendants.  The  learned  Judge  thereupon  directed  the  jur} 
the  plaintiff  could  only  recover  damages  for  the  acts  of  trest 
which  all  the  defendants  were  concerned,  and  not  for  any  at 
done  after  Hunter  and  Pond  left.  That  in  estimating  the  da; 
they  might  take  into  consideration  the  fact  that  the  trespas 
committed  after  notice  not  to  go  on  the  plaintiff^s  land ;  tna' 
were  not  confined  to  the  actual  damage  done  to  the  land,  thoi 
the  injury  was  so  trifling  that  the  plaintiff  might  have  recove 
a  Justice'a  Court,  he  thought  it  was  not  a  case  in  which  they 
called  on  to  give  damages  beyond  the  injury  actually  sust 
Verdict  for  the  plaintiff*— damages  $2. 

Wetniore,  Attorney  General,  on  a  former  day  in  this  term,  i 
on  behalf  of  the  plaintiff  to  set  aside  the  verdict  on  the  groi 
uiisdirection.  He  contended,  that  all  the  defendants  having  gt 
the  land  with  a  common  purpose,  the  mere  fact  of  two  of  them 
wards  going  away  did  not  relieve  them  of  responsibility.  Fer 
V.  Savoy,  (4  Allen  2G3),  was  in  point ;  it  was  there  held  thj 
common  purpose  created  a  common  liability.  The  fact  of  thes 
defendants  not  being  owners  of  the  lumber  did  not  aflfect 
liability,  for  they  might  have  been  hired  by  the  job,  and  migh 
have  had  an  interest  in  getting  the  lumber  down.  The  da: 
were  t^o  small. 

Cur.  adv,  v 

Allen,  J.,  now  delivered  the  Judgment  of  the  Couit. 

The  plaintiff'  having  elected  to  proceed  against  all  the  defen 
we  think  the  learned  Judge  was  right  in  confining  the  jury 
damages,  arising  from  the  acts  proved  to  have  been  committed 
the  time  the  plaintiff  forbade  the  defendants  trespassing,  and 
which  two  of  the  defendants.  Hunter  and  Pond,  desist^  frou 
further  acts  of  trespass.  There  was  evidence  that  the  tresp 
to  that  time  was  trifling,  the  principal  acts  of  trespass  having 
committed  afterwards  by  the  other  defendants,  We  can  dis 
no  evidence  which,  in  our  opinion,  would  have  warranted  the  le 
Judge  in  leaving  to  the  juiy,  or  which  would  have  justified  th 
finding  that  all  the  defendants,  including  Hunter  and  Pond, 
liable  for  such  subsequent  acts  of  trespass,  and  therefore  we  c 
say  the  damages  were  too  small. 

Rule  refill 
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BUBwer  to  an  appUcatioii  for  judgment  m  in  caie  of  a  nonsuit,  where  the  array  had 
^eau  challenged  at  the  trial,  and  the  panel  quashed  in  consequence  of  the  Sheriff 
^Miag  relatecf  to  defendant^  the  plaintiff's  attorney  stated  that  he  did  not  issue  a 
^tmire  to  the  Ooroner,  in  consequence  of  a  statement  of  the  defendant's  attorney, 
ViiliiH^  ^^  ^  believe  that  there  was  no  relationship  between  tlic  Sheritf  and  do- 
tedant.  The  Court  ordered  the  application  to  stand  over  in  order  that  the  defend- 
•Bls  attorney  migfat  answer  the  afiidavit. 

8,  R.  TkoTnson,  Q.  C,  on  a  former  day  in  this  term,  moved  for 
judment  as  in  case  of  a  nonsuit,  on  the  ground  of  the  plaintiff*  not 
Qavmg  proceeded  to  trial  pursuant  to  notice.  It  appeared  that  when 
tlie  case  came  on  for  trial  the  defendant's  counsel  challenged  the 
•nay,  on  the  ground  that  the  sheriff  was  related  to  Stockton,  one  of 
the  defendants,  whereupon  the  panel  was  quashed. 

Wetmore,  Attorney  General,  opposed  the  motion  reading  the  affi- 
davit of  the  defendant's  attorney,  which  stated  that  before  the  trial 
he  asked  the  plaintiff^s  attorney  if  there  was  any  relationship  between 
the  sheriff*  and  defendant  Stockton,  and  was  informed  by  him  that 
he  thought  not,  or  that  there  was  not,  or  words  to  that  effect,  and 
that  if  he  had  been  informed  there  was  any  relationship  existing 
between  them,  he  would  have  issued  a  venire  to  the  coroner,  as  he 
'Was  anxious  to  have  the  cause  tried.  He  contended  that  under  these 
circumstances  the  defendants  were  not  entitled  to  judgment. 

Per  Curiam.  In  this  case  the  plamtiff^s  attorney  alleges  that  he 
did  not  issue  a  venh^  to  the  coroner  in  consequence  of  a  statement 
of  the  defendants'  attorney,  to  whom  he  applied,  leading  him  to 
believe  that  the  sheriff  was  unconnected  with  either  of  the  parties. 
We  think  Mr.  Morton,  the  defendants'  attorney,  should  have  an  op- 
portunity of  answering  this  affidavit  if  he  desires  to  ^o  so.  The 
cause  may  l)e  entered  on  the  motion  paper  of  next  term  by  either 
party,  and  may  be  heard  on  the  application  of  either  party  on  the 
•ffidavits  now  on  file,  and  on  any  further  affidavit  the  defendants' 
ittomey  may  produce  on  the  point  above  referred  to. 
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lie  slioiild  ^et  out  that  winter.     Rideout  denied  making  any  j 
agreoiiieiit,  or  iiiakin*^  any  deliveiy  of  k)g.s  to  the  plaintiff  bej 
the  iH,000  feet.     He  also  (k'nied,  on  eross-examination,  that  on 
7tli  May  he  had  examined  the  plaintiffs  account  against  him,  si 
ing  a  considerable  }>alance  (hie  the  plaintiff,  and  had  signed  his  n 
U)  tlj'  account  in  the  plaintiff's  ledger.     The  defendant  claimed 
logs  in  dispute  under  a  ]>urchase  mmi  Isaiah  B.  Rideout,  a  bro 
of  Isathaniel  Rideout,  and  oin^  of  the  principal  questions  at  the  1 
was,  whether  there  was  any  hiniu  pile  transfer  from  Nathanic 
Isaiah  }>.  Rideout,  or  whether  it  was  collusive,  and  for  the  pur] 
of  defrauding  the  plaintiif  of  the  amount  due  him.     Nathaniel  R 
out  swore  that  he  sold  and  delivei'ed  the  logs  to  his  brother,  in  i 
sideration  of  his  agiveing  to  pay  the  wages  of  the*  men  who 
been  iiired  to  get  the  loii's,  and  also  to  pay  ceilain  debts  due  f 
him  f  Nathaniel)  and  for  which  his  brotker  wp.s  also  liable  as  s 
rity.     >sathaniei  Rideout  left  the  Province  immediately  after 
delivery  of  the  logs  to  his  brother.     The  evidence  was  veiy  conf 
ing  on  many  points — particulai'ly  in  respect  to  the  alleged  agreeu 
between  the  plaintiff  and  Nathaniel  Rideout  in  Februarj',  and 
deliv(.*ry  of  the  logs  under  it  in  May,  1S()(>,  and  also  as  to  the  setl 
meiit  of  the  account  by  Ri<kx>ut  in  the  plaintifl*'s  ledger.     The  be 
containing  the  account  was  produced,  and  ix)th  the  plaintifi*  and 
clerk  swore  that  Rideout  signed  it  in  their  pi*esence.     Rideout  • 
called,  subject  to  objection,  to  rebut  this  evidence,  and  denied 
the  signature  to  the  account  was  in  hLs  hand  writing.     The  lea 
Jud-v  directed  the  jury  that  the  written  agreement  gave  the  j 
tiff  no  pi-operty  in  the  logs  without  a  delivery,  or  unless  he 
possession  of  them  under  tiie  authority  contained  in  it.     That ) 
a  right  to  take  possession  of  all  the  logs  cut  by  Rideout  if  uio] 
100,000  feet,  and  keep  them  a  sufficient  time  to  enable  him  t 
the  quantity  and  (juaiitv  he  was  entitled  to  under  the  agr 
])ut  if  no  act  of  that  sort  was  done,  the  legal  propeity  rem? 
Rideont,  as  the  logs  were  cut  by  him  on  his  own  land,  and 
<lisp<>se  of  them.     That  the  plaintiff's  right  to  recover  < 
principally  upon  the  alleged  agi'eement  of  f  ebruary,  and  th( 
on  the  7th  May;  that  if  such  agi'eement  and  delivery  w 
the  plaintiff  was  entitle* i  to  a  verdict,  because  after  sue 
Rideout  wouhl  have  no  property  in  the  logs  to  transfer  to  I 
under  whom  the  defemlant  claimed.     That  to  enable  the 
to  recover,  they  must  be  satisfietl  that  there  was  a  honaf 
delivery  from  Nathaniel  Rideout  to  Isaiah  B.  Rideout. 

Verdict  for  the  defendant  on  ^e  1st  and  2nd  pleas. 
^'.  li,  Thoiiiti(yn,  Q.  C,  in  Michaelmas  Tenn  last,  mov 
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^*  years  used  the  dam  differently,  and  overflowed  the  land  in  a  dif- 
**  £erent  manner  and  at  different  seasons,  he  would  not  be  justified  in 
**  doing  so."     The  jury  having  found  for  the  defendant. 

Talmer,  Q.  C,  on  a  former  day  in  this  term,  moved  for  a  rule  7im 
fox  a  new  trial  on  the  grounds.  1.  Misdirection.  2.  Verdict  against 
evidence.  He  contended  that  the  user  must  be  strictly  co-extensive 
with  the  right  claimed,  and  if  there  was  any  substantial  variation 
tlie  plaintiff  was  entitled  to  recover.  Onley  v.  Gardner  (4  M.  ^  W., 
4rD€)  is  in  point,  and  holds  that  an  easement  is  lost  by  inteiTuption, 
and  not  being  continuous.  Here  the  flowage  of  water  was  not  con- 
tinuous, for  it  was  only  within  six  or  seven  years  the  owners  of  the 
ttiill  kept  the  water  up  and  sawed  in  summer.  [Ritchie,  C.  J.:  The 
<iefendant  contradicts  this,  and  alleges  that  the  former  proprietor 
sjt^^ed  in  summer.]  The  defendant  must  shew  a  continuous  occupa- 
tion in  the  same  wav,  and  not  havincr  done  this  the  learnofl  Judge 

ould  have  told  the  jury  that  the  plaintiff  was  entitled  to  recover. 
Orewell  r.  Towler  (3  B.  &  Ad.  735).     Garritt  v.  Sharp  (3  A.  k  E.  330). 

Cur,  adv.  vnlt, 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

The  substantial  controversy  in  this  case  appears,  by  reference  to 
^he  Cliief  Justice  s  notes,  to  have  been,  whether  the  dam  originally 
^^cted,  whereby  the  water  was  backed  up  on  the  plaintiir's  land, 
^as  been  raised  when  repaired  by  the  derendant,  so  as  to  overflow 
^ore  land  than  the  dam  originally  did;  and  the  question  now  raised, 
^s  to  keeping  the  water  up  all  the  year  round  by  the  defendant,  in 
^  manner  different  from  tne  way  in  which  it  has  been  kept  up  by 
the  previous  proprietors,  was  not  opened  by  the  plaintiff's  counsel  as 
^  cause  of  complaint  or  raised  on  his  case,  or  alleged  by  him  in  his 
Evidence  as  a  wrong,  but  arose  in  consequence  of  a  statem«>nt  made 
^;y  the  defendant  in  the  latter  part  of  his  cross-examination.     The 
CJliief  Justice  left  the  case  to  the  jury  as  follows: — "Was  there  a 
**  dam  and  mill  erected  on  the  stream  by  the  proprietors  below,  which 
**  Tjacked  up  the  water  on  the  plaintiff's  property  to  the  extent  it 
^ow  is;  and  was  that  kept  and  maintained  continuously  and  unin- 
terruptedly for  twenty  years  previously  to  the  bringing  of  this 
ciction?     If  it  Was,  then  the  owner  of  the  land  so  overflowed  can- 
**  mot  complain.     But  if  there  was  a  dam  which  only  partially  over- 
fiowed  the  land,  and  not  to  the  extent  it  is  at  present,  and  the 
defendant  within  twenty  years  raised  that  dam,  whereby  more 
land  was  overflowed  than  the  original  dam  covered,  then,  for  such 
«xtra  ovcrflowage  he  would  be  liable;  or  if,  by  the  original  dam, 
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"  and  the  way  it  was  used,  the  land  was  overflowed  only  in  a  nai 
**  ticular  manner  and  at  particular  seasons,  and  the  defendant  hai 
"  within  twenty  years  used  the  dam  differently,  and  overflowed  th 
'•'  land  in  a  different  manner  and  at  different  seasons,  he  would  nc 
"  be  justified  in  doing  so."  We  think  this  direction  was  right,  an 
we  are  not  quite  satisfied  that  the  jury  were  not  justified  in  findin 
that  the  dam  was  used  and  the  land  overflowed,  substantially  in  th 
same  manner  by  the  defendant,  and  the  former  proprietors,  sine 
the  erection  of  the  dam.  But  as  it  is  possible  tnat  this  questio 
maj'  not  have  been  so  fully  considered  by  the  jury  as  it  would  hav 
been  had  it  formed  part  of  the  plaintiffs  original  case,  and  as  th 
verdict  will  bind  the  rights  of  the  parties,  we  are  disjxxsed  to  grai: 
a  rule  for  a  new  trial  on  the  ground  of  the  verdict  being  contrar 
to  evidence.     The  plaintiff  may  take  a  rule  v  isi  on  that  ground. 


Doe  dem  Hickman  v.  King. 

The  deed  ui  a  lunatic  is  not  absolutely  void  but  voidable,  oud  can  only  be  avoided  I 
tlie  gi-aiitor  or  his  representatives. 

After  a  ounveyance  of  land  made  by  a  person  of  unsound  mind,  a  tenant  for  yean  • 
the  lan.l  paid  rent  to  the  grantee.  Held,  After  the  death  of  the  tenant  that  h 
widow  was  estopped  by  the  payment  of  rent,  from  denying  the  title  of  the  gninte 

Ejectment  tried  before  Ritchie,  C.  J.,  at  the  last  Wastmorland  Cii 
cuit.  It  appeared  that  the  defendant's  deceased  husband  had  he! 
the  land  in  question  under  a  seven  years  lease  from  one  Coll,  wh 
previous  to  its  expiration,  conveyed  the  fee  to  the  lessor  of  the  plaii 
tiff.  After  the  lease  expired,  the  defendant's  husband  continued  i 
occupy  as  tenant  at  sufferance;  and  evidence  was  given  by  the  1« 
sor  of  the  plaintiff  to  show,  that  subsequent  to  this  the  husband  ha 

?aid  rent  to  him  as  landlord.  This  was  denied  by  the  defendan 
he  defendant's  counsel  tendered  evidence  to  show  that  at  the  tin 
of  Coil's  making  the  deed  of  the  land  to  the  lessor  of  the  plainti; 
he  was  insane,  and  then  on  his  way  to  the  lunatic  asylum.  Th 
evidence  was  rejected  by  the  learned  Judge,  on  the  ground  that  tl 
tenant  had  no  loci(^  standi  to  raise  the  question  as  against  the  lan< 
lord.  He  submitted  to  the  jury  whether  Hickman,  after  receivin 
the  deed,  communicated  it  to  the  defendant,  and  whether  defendat 
dealt  with  Hickman  as  landlord  and  paid  him  rent.  The  juiy,  t 
five  to  two,  found  that  defendant  had  done  so,  and  rendered  a  ve 
diet  for  plaintiff. 
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2>.  S,  Kei^\  Q.  C,  on  a  former  day  in  this  term,  moved  for  a  rule 
ririsi  for  a  new  trial,  on  the  ground  of  improper  rejection  of  eivdenoe 
at  Coil's  insanity.     He  contended,  that  he  bemg  insane  when  the  deed 
-vras  made,  no  property  passed,  but  it  was  wholly  void.     Although  the 
defendant  stood  here  merely  as  tenant  at  sufTerance,  there  was  a 
privity  of  estate  between  her  and  the  original  lessor,  and  therefore 
she  did  not  stand  thei*e  &s  a  mere  wrongdoer  or  a  stranger,  and  it 
i^as  competent  for  her  to  set  up  the  insanity  of  the  original  lessor. 
Tliomson  r.  Leach,  (1  Lord  Raymond  313),  declares  that  if  it  be  a 
tiling  to  which  non  eat  fdctwni  may  be  pleaded,  it  is  void,  and  any 
s'tTanger  may  take  advantage  of  it.     Yates  v.  Boen,  (2  Stra.  1104J. 
[HrrcHiE,  C.  J. :  Can  a  stranger  come  in  and  set  up  insanity  which 
tJie  man's  heirs  do  not  attempt  to  set  up?]     Defendant  is  not  a 
s^txanger  here,  but  a  privy,  and  if  the  deed  of  an  insane  man  is  abso- 
lutely void,  it  is  of  no  effect  against  thii-d  parties.     In  3  Parsons  on 
Contracts  460,  it  is  stated  that  a  lunatie  cannot  bind  himself  by 
contract  save  for  necessaries.     [Ritchie,  C-  J- :  The  question  is  just 
'^V'hether  the  deed  is  void  or  voidable,  and  whether  when  a  party  or 
His  heirs  do  not  set  up  the  insanity  a  stranger  can.]     The  defendant 
'^''as  not  a  stranger,  but  had  a  right  to  remain  on  the  land  as  tenant  at 
siiflFerance  until  the  license  was   revoked,  and  had   trespass  been 
brought  against  defendant  without  any  entry,  it  would  have  been 
<iefeated.     Beavan  v,  McDonall,  (9  Exch.  309,  26  L.  &  E.  540) ;  Gore 
-t^,  Gibson,  (13  M.  &  W.  623);  Price  v,  Berrington.  (15  Jur.  999); 
ilolton  r.  Camroux,  (12  Jur.  800,  2  Exch.  497);  Alcock  v,  Alcock, 
C3  K  &  G.  268). 

Ov/i\  ddv.  vult 

Allen,  J.,  now  delivered  the  Judgment  of  the  Court. 

It  cannot  be  said  that  the  deed  under  which  the  lessor  of  the 
plaintiff  claimed  in  this  case  was  void.  At  most  it  was  voidable ; 
out  if  so,  it  could  only  be  avoided  by  the  grantor  or  his  representa- 
tives, the  contrary  of  which  position  this  defendant  occupied.  This 
case  is  rendered  more  clear  by  the  fact  that  the  defendant's  husband 
liad  recognized  the  lessor  of  the  plaintiff's  title  as  landlord,  by  pay- 
ing him  rent ;  and  therefore  it  is  quite  clear  that  while  she  cannot 
S€tup  the  first  ground  to  cut  down  the  plaintiff's  deed,  she  is  estop- 
ped by  the  payment  of  rent  from  denying  his  title. 

Rule  refused. 
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Where  the  defendant  chAllenffes  the  array  on  the  ground  of  affinity  between  himaal 
and  the  sheriff,  and  the  ch^enge  is  sustained,  defendant  is  entitled  to  the  costi  c 
the  day,  as  a  general  rule. 

H.  B.  Raiixsfordy  on  a  former  day  in  this  term,  moved  for  costs  o 
the  day  on  the  ground  of  the  plaintiff  not  having  proceeded  to  tria] 
according  to  notice.  It  appeared  that  the  cause  was  duly  entered  fo 
trial,  and  that  when  it  was  called  on,  the  defendant's  counsel  clial 
lenged  the  array,  on  the  ground  that  the  shenff  was  related  to  th< 
defendant,  and  the  challenge  being  sustained  the  cause  was  not  tried 

Ciir,  adv.  vidt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  for  costs  of  the  day,  in  conse<]^uence  of  th< 
plaintiff  not  proceeding  to  trial  according  to  notice.  The  cause  wa 
(.'utered  for  trial,  and  on  its  beinc^  called  on  the  defendant  challengec 
the  array,  on  the  ground  of  affinity  between  himself  and  the  shcril 
who  smiunoned  the  jury.  The  challencre  was  sustained,  and  the  tria 
therefore  did  not  take  place.  The  deienda.nt  clearly  had  a  right  U 
a  proper  jury — summoned  by  a  proper  officer,  and  having  come  pre 
pared  for  a  legal  trial,  which  it  was  plaintiff's  duty  to  provide,  w< 
think  the  defendant  should  be  compensated  for  the  expense  he  wa 
put  to  in  preparing  for  such  trial,  as  far  as  the  ordinary  terms  ii 
such  cases  will  do  so,  he  not  being  in  any  fault.  W(?  lay  this  dowi 
as  a  general  rule.  We  will  not  say  there  may  not  be  exceptiona 
cases,  v/here  we  should  refuse  to  give  costs ;  as  for  instance,  if  th* 
plaintiff  was  misled,  and  induced  to  send  a  venivc  to  an  interested 
officer  through  the  acts  or  representations  of  the  defendant  or  hi 
Attorney. 

Motion  granted. 


CoNDELL  V,  Price. 

A  cor^table  who  executes  a  capias  in  a  suit  in  whic}!  he  is  the  plaintiff,  is  not  entitle 
to  uotice  of  action  before  bemg  smed  for  the  arrest. 

Matter  uf  justitication  in  trespass,  cannot  bo  given  in  evidence  in  mitigation  of  daa 
ages,  under  tlie  general  issue. 

Tliis  was  an  action  for  assaulting  and  beating  the  plaintiff,  an 
unla^vfuUy  detaining  him  in  custody  until  he  discharged  a  daii 
which  plaintiff  denied  his  liability  to  pay.  Plea — the  general  issuu 
At  the  trial  before  Weldon,  J.,  at  the  last  King's  Circuit,  it  appeare 
that  the  plaintiff  had  been  arrested  by  one  Ryan,  who  took  him  froi 
his  school-house  to  Sussex,  a  distance  of  several  miles,  and  hande 
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kim  over  to  the  defendant,  who  assaulted  him  and  detained  him  in 

custody  until  he  discharged  the  claim.     For  the  defence,  an  affidavit 

of  debt  and  capias,  issued  by  a  Justice  of  the  Peace,  against  the 

piaintiff,  at  the  suit  of  the  defendant,  were  offered  in  evidence  in 

initigation  of  damages,  but  rejected  by  the  learned  Judge  on  the 

gi^tind  that  such  evidence  was  matter  of  justification.     It  was  also 

Contended  that  the  defendant,  being  a  constable,  was  entitled  to  notice 

(^^  action.     The  learned  Judge  told  the  jury  that  a  person  could  not 

as  constable  in  a  cause  to  which  he  was  a  party,  and  that,  there- 

3,  the  defendant  was  not  entitled  to  notice.     Verdict  for  the 

plaintiff. 

SkiuTier,  Q.  C,  on  a  former  day  in  this  term,  moved  for  a  new  trial 
on.  the  grounds  of  misdirection  and  improper  rejection  of  evidence. 
I.  The  1  Rev.  Stat,  cap.  137,  §  11,  says  the  capias  shall  be  directed 
to  "any  constable  of  the  county."  [Ritchie,  C.  J.:  Does  not  that 
0[iean  any  competent  constable  ?]  I  do  not .  see  why  a  man  cannot 
^^t  as  his  own  constable,  when  he  can  take  a  distress  for  rent  for 
l^iiDself,  which  is  a  much  higher  power.  I  have  not  been  able  to  find 
ttJay  decision  shewing  that  a  man  cannot  act  as  constable  in  his  own 
c^use,  and  therefore  I  think  the  learned  Judge  went  too  far  in  direct- 
^xig  the  jury  as  he  did.  2.  If  the  capias  could  not  be  given  in  evi- 
dence under  the  general  issue  as  matter  of  justification,  it  might  in 
>uitigation  of  damages.  [Ritchie,  C.  J.:  Can  you  find  any  case  to 
go  that  length?]  Gibben  i\  Pepper  (2  Salk.,  637)  shews  that  a  de- 
fendant may  justify  in  trespass  under  a  plea  of  not  guilty,  and  in 
2  Starkie  on  Ev.,  1119,  it  is  said  that  before  the  late  rules  of  plead- 
ing, the  defendant  might  shew  that  the  plaintiff  had  parted  with  the 
possession  at  the  time  of  the  trespass,  or  that  the  property  had  been 
devested  by  forfeiture.  [Allen,  J.:  That  might  go  to  shew  that  the 
plaintiff  had  no  right  to  the  goods,  and  therefore  there  was  no 
tinespass.] 

Cur,  adv,  mdt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

A  rule  for  a  new  trial  was  moved  for  in  this  case,  on  the  ground 
^^xai  the  defendant,  being  a  constable,  was  entitled  to  notice  of  action. 
It;  is  true  that  the  defendant  may  in  fact  have  been  a  constable,  but 
^l&e  alleged  acting  as  constable  was  in  a  case  where  he  was  the  plain- 
t4£^  and  therefore  could  not  act  as  constable.  No  justification  was 
pleaded,  and  the  party  who  first  arrested  the  plaintiff  was  one  Ryan, 
"Wlio  may  have  been  a  constable;  and  had  the  action  been  brought 
^fiainst  him,  might  have  been  entitled  to  notice.  Ryan,  by  direction 
of  the  defendant,  arrested  the  plaintiff,  took  him  from  his  school 
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several  miles  to  Sussex,  and  there  handed  him  over  to  defendan 
who  assaulted  him  and  detained  him  in  custody,  till  he  discharge 
the  claim  for  which  he  had  been  arrested  by  the  defendant's  diren 
tion,  and  which  he  (the  plaintiff)  throughout  denied  his  liability  t 
pay.  Under  these  circumstances,  there  is  no  pi*etence  for  sajring  th 
defendant  was  entitled  to  notice  of  action.  The  other  objections  n 
solve  themselves  into  a  question  of  the  rejection  of  evidence,  viz:  thi 
the  learned  Judge  refused  to  receive  in  mitigation  of  damages,  til 
affidavit  of  debt  and  capias  issued  by  a  Justice  of  the  Peace,  at  th 
suit  of  the  defendant  against  the  plaintiff,  and  under  which  the  d< 
fendant  alleged  that  the  arrest  of  the  plaintiff  was  made,  and  th 
acts  complained  of  were  done.  We  think  the  learned  Judge  wa 
right  in  rejecting  this  evidence.  If  the  defendant  wished  to  ava 
himself  of  those  proceedings  he  should  have  justified.  It  is  quH 
clear  that  matter  of  justification  cannot  be  given  in  evidence  und( 
the  general  issue  in  mitigation  of  damages.  In  Spech  v,  Philli] 
(5  M.  &L  W.  281),  Lord  Abinger  says:  "It  is  a  principle  as  old  as  m 
'*  recollection  of  Westminster  Hall,  that  matter  of  justification  cannc 
*'be  given  in  evidence  in  an  action,  in  order  to  mitigate  the  damage 
In  an  action  of  assault  against  the  sheriff,  if  he  pleads  not  guuf 
only,  he  cannot  give  evidence  of  his  writ  in  mitigation  of  dan 
"ages."  See  also  Fraser  v.  Berkeley  (7  C.  &  P.  G21).  The  rule  wi 
be  refused. 

Rule  refused. 


4< 


Stevens  r.  Hamilton. 

Wlicre  a  motion  lor  judgment,  at  in  case  of  a  nonsuit  was  pending,  the  Omvt  d. 
charged,  with  costs,  a  motion  for  costs  of  the  day  for  the  same  deutult. 

Wetvim^c,  Attorney  General,  moved  for  the  costs  of  the  day,  ■ 
the  ground  that  the  plaintiff  had  not  proceeded  to  trial  pursuant 
notice.     A  motion  for  judgment  as  in  case  of  a  nonsuit  for  the  san 
default  had  previously  been  made  in  which  the  Court  took  time 
consider. 

Stratvn  opposed  the  motion,  contending  that  a  motion  for  juc 
ment  as  in  case  of  a  nonsuit  for  the  same  default  having  been  aJrea 
made,  the  defendant  was  not  in  a  position  to  move  for  the  costs 
the  day.     Arch.  Prac.  1110. 

Per  Gwriartu  The  application  for  costs  for  not  proceeding  to  tri 
cannot  be  granted.  A  motionfor  judgment  as  in  case  of  a  Bonn 
for  the  same  defiEoilt  having  been  made,  this  motion  was 
and  it  must  be  disBiissed  wiCk  costs. 
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-An  ieoount  eootammg  debits  and  credits  wm  prewnted  b j  the  plsintiff  to  the  de> 
feidjuit,  who  admitted  it  to  be  correct,  but  refused  to  sign  it,  alleging  that  tbers 
xaigfit  be  other  credits  to  which  he  was  entitled,  and  for  which  he  required  time  to 
csonsider.     Held,  That  this  did  not  proTe  an  account  stated. 

Oxie  item  in  an  account  of  money  paid  by  the  plaintiff  for  the  defendant,  appeared  on 
croas-examinatioD  to  have  been  paid  under  a  written  agreement  by  the  defendant  to 
-ddiver  goods  to  the  plaintiff.  HekL,  That  .without  production  of  the  agreement  the 
pUiatiff  could  not  recorer  on  this  item. 

Indebitatus  assumpsit  to  recover  $94,  tried  before  Allen,  J.,  at  the 
Iftat  Northumberland  Circuit.     The  plaintiff  relied  on  an  account 
Elated,  and  for  the  purpose  of  proving  it,  gave  evidence  to  shew  that 
on  presenting  the  account,  which  contained  debits  and  credits,  to 
defendant,  he  admitted  that  the  debits  were  cforrect,  but  refused  to 
sign  the  account,  on  the  ground  that  there  might  be  some  credits 
omitted  to  which  he  was  entitled.     One  item  of  8100  on  the  debit 
side  of  the  account  was  for  money  advanced  by  the  plaintiff  to  the 
defendant,  on  a  written  agreement  made  between  them,  that  defend- 
ant should  deliver  plaintiff  a  certain  quantity  of  fish.     The  plaintiff's 
counsel  proposed  to  ask  the  defendant  whether,  on  the  date  of  the 
agreement,  h.e  had  agreed  to  sell  plaintiff  a  quantity  of  fish,  but  on 
it  being  objected  that  the  contents  of  the  agreement  could  only  be 

S roved  by  the  writing  itself,  the  evidence  was  rejected  by  the  learned 
udge. 
T^e  defendant's  counsel  moved  for  a  nonsuit  on  the  ground  that 
>K>  account  stated  had  been  proved,  that  the  general  admission  by  the 
<lefendant  that  the  account  was  correct,  was  not  evidence  of  the  item 
of  SlOO  advanced  under  the  written  agreement,  unless  the  agree- 
xxient  itself  was  produced,  and  that  if  the  item  was  omitted  from 
'tke  account  it  would  show  a  balance  in  favor  of  defendant.  The 
learned  Judge  ordered  a  nonsuit,  with  leave  to  the  defendant  to 
ixiove  the  Court  in  banc  to  set  the  nonsuit  aside. 

Keedhofn,,  on  a  former  day  in  this  term,  moved  to  set  the  nonsuit 
^side,  contending  that  the  admission  of  the  correctness  of  the  account 
'^vas  sufficient  to  entitle  the  plaintiff  to  recover. 

Cur.  adv.  vidt 

Allot,  J.,  now  delivered  the  judgment  of  the  Court 

We  think  there  was  no  account  stated  and  settled  in  this  case, 

Vecaoae  defendant  expressly  refused  to  state  and  acknowledge  the 

^Milancey  aUesuog  there  might  be  other  credits  to  which  he  was  en- 

titled»  and  foar  the  investigation  and  ascertainment  of  which  he 

<ilaimed  and  took  time  for  further  investigation.    The  admission  of 
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the  SI  00  might  have  been  good  evidence  under  a  count  for  mone] 
paid  by  plaintiff  for  the  use  of  defendant,  had  it  not  appeared  tha 
the  sum  was  paid  under  a  written  agreement,  which  plaintiff  declined 
though  the  paper  was  in  Court  to  produce.  Without  the  productioi 
of  this  it  was  impossible  for  the  learned  Judge  to  say  that  it  was  a  sun 
properly  recoverable  by  the  plaintiff  against  defendant,  and  as  with 
out  the  allowance  of  this  amount  there  was  on  plaintiff^s  shewinj 
nothing  coming  to  him,  but  in  tact,  a  balance  clearly  in  defendant' 
favor — the  learned  Judge  rightly  nonsuited  the  plaintiff.  As  to  th( 
rejection  of  evidence,  Mr.  Needham  proposed  to  ask  defendan 
whether,  on  the  11th  July,  18C5,  he  had  agreed  to  sell  plaintiff  tei 
barrels  of  salmon.  On  defendant  s  counsel  interfering,  it  appearec 
that  the  agreement  for  the  sale  of  the  salmon  was  in  writing — tun 
he  objected  that  the  contents  of  the  agreement  should  not  be  provei 
except  by  the  writing  itself.  The  learned  Judge  rejected  tlie  evi 
dence,  and  we  think  rightly  so. 

Rule  refused. 


♦Macpherson  v.  The  Fredericton  Boom  Company. 

Where  a  contract  Ib  to  bo  made  out  partly  by  written  documents  and  partly  by  pan 
evidence,  the  whole  becomes  a  question  for  the  jury. 

The  plaintiff  claimed  lumber  under  a  letter  written  to  him  by  A,  the  maker  of  th 
lumber,  stating  that  part  of  a  quantity  of  lumber  in  the  river,  which  part  was  dii 
tinguished  by  a  particular  mark,  was  for  the  plaintiff,  and  requesting  the  plainti 
to  send  money  and  provisions  to  A  to  drive  the  lumber.  Plaintiff  sent  the  monfi 
and  provisions  to  A,  and  furnished  the  marks  of  the  lumber  to  the  defendants, 
company  incorporated  for  the  purpose  of  picking  up  and  rafting  lumber,  and  afte 
wards  obtainea  a  portion  of  the  lumber  from  them.  Held,  Tliat  the  letter  was  a 
appropriation  of  tne  lumber  by  A  to  the  plaintiff,  and  that  his  subsequent  acts  wo 
an  assent  to  such  appropriation,  which  vested  the  property  in  him. 

Where  a  plaintiff  stated  in  evidence  that  he  claimed  property  under  a  written  Stfrei 
nieut  wtiich  was  not  produced,  but  a  letter  was  afterwards  put  in  evidence,  wnid 
with  other  facts,  were  sufficient  to  vest  tha  property  in  the  plaintiff,  and  the  joi 
were  directed  that  without  such  letter  and  subseouent  facts  tne  plaintiff  had  shkow 
no  right  to  the  property,  the  non-production  of  the  written  agreement  was  hd 
immaterial. 

This  was  an  action  on  the  case  for  refusing  to  deliver  to  the  plaiz 
tiff  a  quantity  of  lumber  received  by  the  defendants  for  the  plamtil 
The  declaration  stated  that  whereas  the  defendants  being  incoipoc 
ated  by  Act  of  A&sembly,  7  Vict.,  c.  34,  and  having  booms,  &c.,  nei 
the  short  ferry  for  the  more  convenient  collecting,  rafting,  &c.y  • 
timber,  logs,  &c.,  floating  down  the  river  St.  John,  it  became  by  Ifa 
the  duty  of  the  def endwts  to  keep  the  said  boom  opened  from  C 

'This  case  wm  decided  in  Trinity  Term. 
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spring  after  the  river  was  clear  of  ice,  to  the  20th  October  in  each 

>^e«r,  and  to  collect  and  float  down  to  their  boom,  and  there  secure 

4xxd  raft  in  joints,  all  timber,  logs,  fcc,  floating  in  the  river  St.  John, 

(^T-  aground  on  the  islands  and  bars  below  Crock's  point,  provided 

th«  owner  should  have  previously  furnished  the  defendants  with  the 

iT^cirks  of  such  timber,  logs,  tc,  after  which  it  was  to  be  under  the 

control  of  and  liable  to  boomage  to  defendants.     That  the  plaintiff 

t>^ing  the  owner  of  a  certain  large  quantity  of  spruce  logs  floating 

Itx  the  river  St  John,  did,  previously  to  such  logs  coming  to  Crock's 

point,  to-wit,  &c.,  furnish  the  defendants  with  the  marks  of  such 

togs;  yet  the  defendants,  not  regarding  their  duty,  4rc.,  refused  to 

ra3t  the  said  logs  for  the  plaintitt",  but  wi-ongfully,  &c.,  mfted  and 

delivered  them  to  other  parties,  by  means  of  which,  &c.     There  wa.s 

fitlso  a  count  in  trover. 

At  the  trial  before  Allen,  J.,  at  the  York  Sittings  in  January  last 
thie  plaintiff  claimed  the  lumber  as  having  been  cut  for  him  by  Har- 
per A:  Tracey,  on  the  Tobique,  in  the  winter  of  185f)-G0.     The  lum- 
^Ksr  did  not  come  out  of  the  Tobique  till  the  spring  of  18G1,  when 
the  plaintiff  furnished  the  marks  to  the  company,  as  required  by  the 
Act  7  Vict,  c.  34,  and  soon  afterwards  received  from  them  a  small 
I>ortion  of  the  lumber,  which  was  sawed  in  his  mill.     It  appeared 
^Hat  the  lumber  was  got  by  Hai-per  &:  Titicey  under  a  written  agree- 
^Oent  with  the  plaintiff,  which  agi'eement  was  not  put  in  evidence. 
*t  also  appeared  that  in  the  summer  of  18G0,  Harper  and  Ti-acey 
*^Hd  applied  to  the  plaintift*  to  accept  a  deliverj'^  of  the  lumber  on 
^He  Tobique,  and  that  he  had  refused  to  do  so,  and  had  taken  their 
^ote  for  the  amount  of  supples  advanced  by  him  to  enable  them  to 
^et  the  lumber,  and  some  evidence  was  given  that  he  had  obtained 
Judgment  against  them  on  the  note.     Hai'per  ^  Tracey  continued  to 
^Xit  lumber  on  the  Tobique  in  the  winter  of  1800-01,  but  the  plain- 
tiff had  no  interest  in  it     On  the  10th  Febniary,  1801,  Harper 
^'"Tote  to  the  plaintiff  requesting  hiin  to  send  souie  money,  pork  and 
flour,  to  enable  them  to  drive  the  lumber  in  the  spring,  in  which 
^^tter  he  stated:  "I  want  you  to  get  some  party  to  pick  up  our  lum- 
**  Vjer,  old  and  new.     The  old  Iol^s  is  marked  H  x  T  x  and  x  K  x. 
*'  These  marks  is  for  yourself.     The  new  logs  is  marked  H.  i  ;  they 
**  Mrill  be  for  Jackson  Tracey."     In  consequence  of  this  letter,  the 
plaintiff  furnished  Harper  <fc  Tracey  with  money  and  supplies  to 
*irive  the  lumber,  to  the  amount  of  between  $300  and  1?400  (about 
f^xifficient  to  drive  his  portion  of  the  lumber),  and  it  was  driven  down 
i     tile  river  St  John,  with  the  lumber  belonging  to  Haiper  &:  Tracey, 
k     ^narked  H.  i!,  to  the  vicinity  of  the  boom,  where  it  was  picked  up 
^Jid  taken  charge  of  by  the  Company's  servants.     While  the  lumber 
m    vras  coming  down  the  river  the  plaintiff  furnished  the  company  with 
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the  marks  H  x  T  x  and  x  K  x  as  his  lumber.     Tracey  also  sent  to 
the  company  a  list  of  the  three  marks,  requesting  them  to  pick  up 
and  raft  the  lumber  for  Hai-per  ,^  Tracey.     This  was  received  by 
the  company  a  few  days  before  the  list  sent  by  the  plaintiff.     After 
pait  of  the  luml>er  had  yot  within  the  boom,  and  while  the  remainder 
was  coming  down  the  river,  Ti-acey  applied  to  the  plaintiff  for  more 
money  to  pay  the  expenses;  the  plaintiti'  refused  to  advance  any 
more  and  told  Tracey  he  must  apply  elsewhere.     Tracey  then  ob- 
tained £400  from  Estabrooks  «S:  Tmcev,  and  about  the  10th  June 
delivered  the  whole  of   the  lumber  to  them  a^  security  for  the 
amount;  after  which  the  company  held. the  hunber  for  Estabix)oks 
k.  Tmcev.     In  June,  and  after  the  delivery  to  Estabrooks  &  Tiucey, 
the  plaintiff  applied  to  Tracey,  of  the  firm  of  Harper  i:  Tracey,  for 
a  delivery  of  the  lumber,  but  he  stated  that  he  had  delivered  it  to 
Estabrooks  ^:  Tracey,  and  that  it  could  only  be  given  up  on  payment 
of  the  amount  advp.nced  by  them.     The  plaintiff*  afterwards  applied 
to  Harper  for  a  delivery.     A  nonsusit  was  moved  for  on  the  gi'ound 
that  the  written  agreement,  under  which  the  plaintiff  claimed  the 
lumber,  should  have  been  produced;  but  the  learned  Judge  hehl  that 
the  plaintiff  had  shewn  a  prima  pine  case  of  possession  without  the 
agreement,  which  would  entitle  him  to  I'ecover  against  the  company    ■ 
unless  they  sliewed  a  right  to  the  possession.     In  leaving  the  case  - 
to  the  jury  His  Hcmoi*  told  them  that  it  was  inunateiial  whether "r 
the  plaintiff  or  Harper  and  Tracey  had  tii-st  furnished  the  company  ""^ 
with  a  list  of  the  marks,  as  the  (juestion  ma'^t  turn  upon  tlie  owner — 
ship  of  the  luml>er.     That  Hardier  «S:  Tracey  being  the  makers  o^ 
the  luuiber  were  pr'mut  facie  the  owners,  ami  had  the  light  to  de — 
liver  it  to  any  peison  they  pleased.     Tliat  the  plaintiff  hail  shewn^c 
no  right  to  it  unless  Harper's  letter  of  the  lOth  February  gave  hiiir^ 
the  right,  and  it  was  a  ([uestion  for  them,  looking  at  the  previous  J 
and  subsequent' acts  of  the  parities,  whether  it  was  their  intentioLs: 
that  the  property  should  pass,  and  whether  the  plaintiff  had  assentec^^^ 
to  receive  it.     That  the  plaintifl*'s  applying  to  Tracey  in  June,  ano^ 
afterwards  t<3  Harper  for  a  deliveiy  of  the  lumber,  was  inconsii^te 
with  his  having  th(;  propertv  under  Harper's  letter.     Veixlict  for  thj 
plaintif-r  .^1,7«7. 

^V^4)uor(\  AttoiTiey  General,  in  Easter  Term  last,  obtained  a  ruE 
nii<i  for  a  new  trial,  on  the  gi-ounds — 1.  Misdirection  in  not  telJ 
ing  the  jury  that  the  plaintiff  could  not  recover,  without  the  produ^J 
tioii  of  the  written  agieement  between  him  and  Hai-per  &  Trace; 
under  which  he  claimed.     2.  In  not  telling  the  jury  that  no  proper^'  'ri 
passed  by  Harper's  letter.     3.  Verdict  against  law  and  evidence. 

NeeOham  and  Frai<cr  shewed  cause  on  a  former  day  in  this  te 
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j«*6  plaintiff  was  not  bound  to  pnxliice  the  agreeineiit, 
^  was  to  make  out  a  pvinut  Jac'u*  case  of  ownei"ship 


all  he  had 
to  recover 
8*ixtet  the  defendants.  Ihey  had  no  propoi*ty  in  the  lumber,  they 
[^''e  merely  the  agents  for  the  owner,  and  the  evidence  .shows  that 
^©y  treated  plaintiff  as  the  owner.  He  delivered  the  marks  of  the 
'Oiber  to  them,  and  they  aftei'wards  delivered  to  him  part  of  the 
^ber.  The  only  way  in  which  the  defendant  can  t^et  rid  of  the 
"ima  facie  ca.se  is  by  setting  up  ownei-ship  in  a  third  party,  which 
ey  have  not  done.  Tlie  production  of  tne  agreement  would  not 
ve  strengthened  our  case,  for  it  conueyed  no  propcit}'.  At  a  late 
\jge  of  the  case  we  offered  to  put  the  agreement  in,  the  tlefendant 
at  it  out  and  they  are  estopped.  2.  There  was  no  misdii-ection  in 
kving  to  the  jury  whether  Hai-per's  letter  vested  the  lumber  in  the 
lintiff.  It  was  a  (question  properly  left  to  them,  antl  one  which 
e  learned  Judge  was  not  bound  to  decide.  3.  The  e\idence  wa^ 
iteinly  all  in  favor  of  the  plaintiff's  claim  ;  it  was  perfectly  natural 
at  Harper  &  Tracey  should  'deliver  the  luml>er  to  plaintiff  as 
curity  for  the  supplies  advanced  to  hiiih 

Wetmai'f,  Attorney  General,  contra.     1.  Where  a  party  claims 

ider  a  written  agi-eement,  as  the  plaintiff  does  in  this  ca«<e,  it  sliould 

produced.     The  plaintiff  swoi-e  that  he  claime<l  under  it,  and  it 

>iild  therefore  have  been  in  evidence  at  the  proper  time ;  the  fact 

it  being  tendered  by  plaintiff  at  an  improper  time,  and  shut  out 

us,  iloes  not  estopp  us.     2.  The  learned  Judge  should  not  have 

mitteil  the  intention  of  Harper's  letter  to  the  juiy,  for  tlu-  nght 

^  sought  to  be  tmnsfenvd  by  a  A\Titten  document,  the  Ju(lge 

Td  have  con.strued  that  document.     The  parties  who  cut  the 

)er  were  prima  facie  the  ownere,  an«l  the  jury  should  have  Wen 

ted  that  this  letter  without  any  deliveiy  passed  no  property. 

le  verdict  was  against  evidence  for  the  prrnm   fdcir  case  of 

rship  in  Harper  k>  Ti-acey  is  not  cut  down.     There  is  no  act  of 

ili's  which  shewed  that  he  claimed  to  own  tb.e  lumber  except 

livery  of  the  marks  to  the  <lefendants,  and  this  is  sun^ly  not 

^nt  to  cut  down  the  title  of  Hai-per  \:  Tmcey. 

^*/'.y'.  (nIv.  rait. 

'ilE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

«  no  groun<l  for  disturbing  the  verdict  in  this  case,  as  we 

le  question  was  properly  left  to  the  jury  upon  the  efl'ect  of 

letter  of  the  Kith  February,  18()1,  anil  the  subsecjuent  acts 

aintiff.     Where  a  contract  is  to  ]>e  ma<le  out  partly  by  writ- 

ments  and  partly  ]>y  parol  evidence,  the  whole  Ijecomes  a 
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question  for  the  jury.  Bolckow  r.  Seymour,  (17  C.  B.,  N,  S. 
That  letter  was  an  appropriation  by  Hai-per  &  Tracey  to  the 
tiff  of  the  himber  in  dispute,  and  when  he  furnished  the  mf 
that  lumber  to  the  Boom  Company,  and  followed  it  up  by  exe: 
acts  of  ownei'ship  over  it ;  by  actually  receiving  a  part  of  11 
the  company  who  thereby  recognized  his  ownership,  and  sa\ 
in  his  mill,  it  was  a  clear  adoption  of  the  act  of  Harper  k  1 
and  an  assent  to  the  appropriation  which  was  sufficient  to  vi 
property  in  him.  Campbell  v.  The  Mersey  Docks,  (14  Com.  I 
412);  Young  v.  Matthews.  (Law  R,  2  C.  P.,  127).  In  aildit 
this,  the  plaintiff  furnished  Hai-per  &  Tracey  in  Mai-ch  186] 
money  and  provisions  to  the  amount  of  between  8300  and  84 
the  purpose  of  driving  this  very  lumber.  The  defendants  h 
full  benefit  of  the  non-pixxluction  of  the  agreement  under 
the  plaintiff  stated  that  in  part  he  claimed  the  lumber,  by  the  J 
<lirection  that  the  property  remained  in  Harper  &  Ti-acey  unle.* 
pai-ted  with  it,  ])y  the  letter  of  the  IGth  February.  We  think 
ever,  the  plaintiff  shewed  a  sulHcient  prima  fiicie  case  as  8 
the  Boom  Company,  by  the  letter  and  his  acts  under  it,  withe 
production  of  tne  agreement.  The  acts  of  the  plaintiff*  whi 
relied  on  to  shew  that  he  had  no  property  in  the  luml>er,  name 
.sending  his  clerk  to  Woodstock  in  Jime  to  get  a  deliveiy 
lumber,  and  his  suV)se(|uently  appying  to  Harj^er  in  St.  Johi 
<lelivery,  couM  not  have  the  effect  of  devesting  any  pi-operty 
lie  took  under  the  letter  of  the  1 0th  Febniary.  They  were  n 
of  precaution,  which  he  might  consider  necessary  to  strength 
claim.  His  refusal  to  take  delivery  of  the  lumber  in  the  wooc 
his  settlement  with  Hai'per  A:  Tmcey  and  taking  their  note  i 
amount  of  his  account,  both  took  place  in  18(50,  the  year  befc 
Inmb^-'r  came  out  of  the  Tobitjue.  The  evidence  of  his  ] 
recovered  a  judgment  against  Hai-per  &>  Tracey  was  very  vagi 
it  was  not  shewn  that  they  had  paid  him  any  thing.  All  thes 
matUii-s  for  the  consideration  of  the  jury,  and  of  which  the  defe: 
had  the  ])enetit  in  the  Judge's  charge.  The  nile  for  a  new  tri 
therefore  be  dischari^ed. 

Rule  dischai 
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NEW  BRUNSWICK, 

IN    HILARY  TERM, 

'«  THE  THIRTY-SECOMD  YEAR  OF  THE  REIGN  OF  QUEEN  VICTORIA. 


^^  Queen  v.  The  Commissioners  of  Sewers  of  the  Germantown 

Lake  District. 

Februaky  5,  1S69. 

^^  aatemnent  made  by  Commissionera  of  Sewers,  under  22  Vict.,  cap.  53,  §  10  most 
be  opon  tiie  owner  of  the  land  by  name,  and  not  upon  the  land  itsulf . 

^<-»  a  CommiBsioner  of  Sewers  for  the  Gennaiitc^wu  Lake  District,  became  contractor 
for  the  execution  of  certain  work  exccute^i  under  their  direction,  and  afterwanls  sat 
mad  Toted  with  the  other  Commissioners,  when  they  decided  that  the  wurk  had  been 
Satisfactorily  performed,  and  onlered  an  assessment  on  the  laud  owners  to  i>ay  for 
it.     Held,  That  the  assessment  was  ba<l. 

^^  owner  of  land  in  the  Germantown  Lake  District  is  disqualified  from  acting  as  a 
Omunissioner  of  Sewers  for  that  District,  the  duties  of  such  Commissioners  under 
^2  Vict.,  cap.  53,  being  of  a  judicial  character. 

B  it  appeared  to  the  Court  that  a  former  deci:«ion  was  inconsistent  with  the  right 
application  of  a  clear  and  well  established  principle  of  law.  it  reversed  the  former 
«leebdon  without  the  intervention  of  a  Court  of  AppeaL  Allen,  J.,  without  didering 
Ciom  the  rest  of  the  Court  as  to  the  principle  of  law,  thouj^ht  that  the  Court  having, 
ma  Calhoun's  case,  decided  that  persons  were  not  disquaUlieil  from  acting  as  Com* 
xiiiasioners  by  reason  of  being  land  owners,  the  Couit  was  bound  by  that  decision 
iintfl  reversed  by  a  Court  of  Appeal. 

A.  L.  Palniery  Q.  C,  in  Hilary  Term  la.st,  moved  to  quash  the  bill 
assessment  and  all  proceedings  under  it  brought  up  by  coilorari, 
the  grounds : — 

1.  Becaase  in  the  assessment  in  one  instance,  the  land  is  assessed 
of  the  owner  of  the  land. 
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2.  If  tills  is  not  clear  it  is  uncertain  whether  the  land  or  the  owne 
is  asses.'.ud.  or  whether  Joseph  W.  Turner  or  Elisha  P.  Turner,  o 
both,  an«l  if  so,  there  is  no  <'istribution  to  show  liow  much  each  i 
to  pay. 

3.  Some  of  the  connni^si' >nei"s,  paiticularly  Tin<jley  and  Kinni< 
are  inter .'steij  both  in  tlie  work  to  be  done  and  in  the  distribution  c 
tlie  aise>sniunt;  being  liabK  tlieniselves  to  be  assessed  and  therefor 
interestevl,  and  not  competent  to  be  appointed  comi:ussionei*s,  and  i 
appointed,  not  warranted  in  acting. 

4.  ^liclael  Keiver,  anotlu'r  commissioner,  was  materially  intereste 
in  t!ie  subject  matter  to  b(j  <lecided,  previously  to  the  ordering  of  th 
assessment,  being  interested  in  the  contract  and  the  work  for  whie 
the  assessment  was  made.  The  facts  are  fully  set  out  in  the  judg 
ment  (>»f  tlie  Court. 

A  rule  ni^i  being  granted, 

D.  S.  K^'rr,  Q.  C,  shewed  cause  in  Easter  Term.  Two  classes  c 
objections  liave  been  taken  ac^'ainst  this  assessment,  one  that  th 
parties  vrho  made  it  as  commissi onei^  are  interested,  and  the  othe 
tliat  the  land  is  not  sufficient Iv  desiirnated. 

1.  As  to  the  matter  of  iriterest,  if  this  is  to  prevail,  there  is  a 
end  to  the  draining  of  the  lake,  for  no  man  who  is  not  intereste 
will  take  the  trouble  to  act  as  conuuissio:ier,  in  the  face  of  the  diffi 
culties  opposed  to  it.  This  is  not  like  the  case  of  a  Judge,  where 
slight  decree  of  interest  preehides  him  from  acting.  In  the  case  t 
a  commissioner,  interest  is  the  whole  motive  to  act.  The  Legislatur 
has  made  no  provision  for  the  bringing  in  of  parties  outside  of  th 
County  to  act.  and  no  pro\ision  for  pajdng  them.  In  this  case  th 
job  was  iirNt  let  to  a  man  who  did  not  fulfil  his  contract,  and  Keivt 
comes  in  and  offers  to  do  it  at  the  same  rate ;  so  there  can  be  no  pri 
tence  of  wrong  from  the  faet  of  his  l>eing  a  commissioner.  But 
is  conti*nded  that  l>eing  a  commissioner  he  is  disqualified,  but  why 
If  Kinnie  liad  fulfilloa  his  contmct  Keiver  was  quite  conn>etent  i 
assess  for  th.e  price  of  the  work,  and  that  price  hacl  been  fixed  befc 
Keiver  ix^came  a  contmctor.  And  if  for  the  purpose  of  securing  tt 
completion  of  the  work,  which  it  was  his  duty  to  do,  he  undertak- 
to  do  the  work  himself,  why  should  he  be  incapable  of  making  il 
assessment. 


2.  The  objection  that  the  assessment  was  made  on  the  land 
not  on  the  party,  is  too  purely  technical  to  prevail.  Coupled  wH 
the  notice  the  as.sessuient  was  explicit  enough,  and  the  parties  eon. 
not  have  been  misled  by  it.     Turner  does  not  attempt  to  deny  tKi 
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the  title  to  the  land  was  in  him.  He  is  the  party  who  conii^lains 
that  he  is  injured  by  the  assessment;  the  sum  for  which  he  says  he 
was  assessed  and  the  sum  assessed  on  this  land,  coiTespond,  and  he 
ar.lrnits  the  sum  was  put  down  to  him,  so  he  clearly  was  not  misled. 

-4.  L.  Pnlmer,  Q.  C,  contra.     The  iniquity  of  this  assessment  is 
sufficiently  apparent  on  the  face  of  the  papers.     Turner  had  Ix^en 
assessed  $1,200  previously,  and  is  assessed  ?1,240  now,  and  although 
the  sum  does  not  affect  it,  I  think  that  in  a  British  Court  of  Justice 
a  man's  property  cannot  be  taken  from  him  except  by  process  of 
la\r.     Suppose  it  was  competent  for  the  Government  to  appi)int  as 
coinmissionei's  parties  who  were  interested.  Reiver's  duty  as  a  com- 
missioner was  to  see  that  the  owners  of  the  land  had  justice  done  to 
them  in  this  Court  of  commission,  but  had  he  a  right  to  take  a  bribe 
or  to  take  a  conti-act  ?     My  client  had  a  right  to  know  that  tlie  con- 
tract was  fulfilled  before  the  money  was  paid,  but  here  the  sum  was 
passed  to  the  credit  of  Keiver  before  the  work  was  finished,  and  it 
^•^  not  finished  yet.     The  origin  of  the  Court  of  Commissioners  of 
Sowers  was  AuJir  Rpg/s.     The  remotest  interest  in  a  Judge  tlisquaii- 
"^s,  and   these  Commissioners  stand  in  the  position  of  Judges,  as 
inay  Ije  seen  by  the  Act  by  which  they  are  appointed. 

The  second  point  is  not  so  impoitant,  but  it  is  equally  plain  and 
the  Coutt  has  passed  on  it  l)efore.  The  process  is  not  against  the 
land  but  against  the  goods,  and  in  default  of  them,  on  tlie  land. 
The  notice  of  assessment  does  not  state  that  my  client  owned  a  foot 
^f  land,  and  the  law  says  the  assessment  shall  Ix^  upon  the  owners 
of  the  land,  therefore  the  law  has  not  Ix^en  complied  with. 

Cur.  adv.  cvli, 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  majoiitv  of  the 
C'ouit.* 

In  Trinity  Term,  1SG7,  Mr.  Palmer  moved  on  behalf  of  Elisha  P. 

-*^Umer  for  a  ixile  nial  for  a  ceiiiorarl  to  bring  up  an  a.s>essment 

'^ade  by  the  Commissioners  of  Sewers  for  the  Lake  District  of  Allniit 

^o\inty,  on  an  aflidavit  of  said  Turner  that  he  was  oAvner  of  two 

•^Undi^ed  and  foity-eight  acres  of  mai-sh  land  in  Germant(jwn  Lake 

■^istiict,  which  the  counnissioners  formerly  assessed  for  Si  J  30.     That 

**^nce  such  assessment  the  Government  had  appointed  Edward  Stevens 

^5^d  Joshua   Bishop  additional  commissioners.     That  the  commis- 

^ojiere  now  are  Agi-ean  Tingley,  Michael  Keiver,  Thomas  W.  Kinnie, 

5^lwartl  Stevens  and  Joshua  Bishop.     That  the  said  Agrean  Tingley 

^^  owner  of  seventy-one  acres  of  land  assessed  in  the  said  district 

Ititchie,  C.  J.,  and  Weldon,  J. 


i 
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for  only  ?3,20  per  acre,  and  most  materially  intei*ested  in  the  works 
carried  on,  and  also  the  assessment  to  be  made,  That  W.  C.  Keiver, 
the  son  of  the  said  Michael  Keiver,  is  owner  of  fortv-seven  acres  in 
said  district,  for  which  he  is  assessed  only  S17G.7o.  That  the  said 
Thomas  W.  Kinnie  is  owner  of  lands  assessed  in  said  district ;  quan- 
tity unknown.  That  his  father  and  five  brothel's  have  lands  and 
are  assessed  in  said  district,  and  that  they  ai*e  near  relations  to  a 
great  many  of  the  other  peraons  assessed  in  the  said  district.  That 
the  said  Edward  Stevens'  daughter  is  married  to  the  son  of  the  said 

Michael  Keiver.     That  deponent  has  un^lei-stood  that  Greorge  Berrj* 

man,  an  owner  of  twenty-five  acres  in  said  district,  has,  after  paying^^^^ 
£45  assessment,  conveyed  to  said  commissioners  the  said  lands,  the\~w^ 
agreeing  not  to  make  him  pay  any  further  of  liLs  assessment.  That*  *^e 
one  Solomon  Pearson,  the  uncle  of  the  said  Kinnie,  has  seventy-  ^"^ 
seven  acres  in  said  district,  and  has  l)een  assessed  S(>0.00  only.  ThaV^^JBi 
the  only  work  done  by  the  said  commissionei-s  is  the  cutting  a  cana'.^^ 
into  Gormantown  Lake,  which  Ls  cut  through  the  lands  of  the  saici^  -^ 
Agrean  Tingley  and  ilichael  Keiver,  which  the  latter  afterwards  solci>  -t 
to  the  said  Solomon  Peai-son.  That  the  principal  benefit  done  hy^^^ 
said  canal  ls  to  the  said  lands  of  Agi-ean  Tingley  and  the  lands  O"  -^ii^ 
the  said  Keiver  so  sold.  That  the  canal  Ls  of  little  benefit  to  des=^  -^ 
ponent's  land;  that  he  has  at  great  expense  drained  his  own  landsri  J- 
and  in  iloing  so  has  <.lrained  the  lands  of  tlie  other  proprietors,  s»  ^^r=^ 
that  they  have  more  Ixjnefit  from  his  work  than  he  has  trorw  their— ""^* 
for  which  he  received  no  credit  or  benefit.  Tliat  the  draining  o*:- 
the  sai<l  lake  is  a  positive  damage  Uy  <leponent's  land.  That  sine 
the  former  assessment  tlie  principal  work  done  has  been  the  diggin;  _ 
of  a  canal  out  of  the  lake,  wliicli  job  was  taken  l.)y  Elijah  Kinnit^  -t  - 
the  In-other  of  the  said  Thomas  W.  Kinnie,  for  the  sum  of  £(\S^  ^^ 
which  c  .)ntract  was  af  tenvards  tmnsf erred  to  the  said  Michael  Keive:  -^^^< 
and  professed  to  be  d(me  by  him  antl  his  sons  and  one  Daniel  Olevt^  "^- 
lantl,  for  which  they  now  claim  the  payment.  That  the  said  Keive=^  — ^< 
and  the  other  commissioners  have  allowed  their  accounts,  most 
which  are  allowed  as  due  to  the  said  commissioners  themselves 
the  said  sons  of  the  said  Keiver  and  the  said  Daniel  Clevelan 
That  deponent  does  not  know  the  exact  amount  allowed  to  thei 
That  such  contract  was  in  writing,  and  is  in  the  hands  of  the  sa 
commissioners,  and  has  not  been  peifonned,  notwithstanding 
same  has  been  allowed  for,  and  the  sum  of  £l,07o  3s.  2d.  has 
by  said  commissionei's  oitlered  to  be  assessed  upon  the  said  distrii 
and  the  assessment  made  up,  as  defendant  has  been  informed,  to  t' 
17th  December  last.  That  deponent  called  upon  James  Camwort^fi' 
the  clerk  of  said  commissioners,'and  he  infonned  deponent  that  su< 
assessment  was  made  out  against  the  land  of  deponent  for  the  sau: 


i 

i 


HILARY  TERM,   THIRTY-SECOND  VICTORIA  345 

Tht  Qaeen  r.  The  Gommiaaiodera  of  the  Germantown  Lake  Distriot. 

of  £.310,  and  not  against  deponent  himself,  and  that  he  had  taken 
proceedings  to  have  the  said  land  sold  by  advertising  the  same  in 
the  Royal  Oazette.     That  deponent's  lands  are  all  on  one  side  of  the 
Shepody  river,  and  the  canal  made  is  of   little  use  to  deponent. 
rhat  deponent  has  always  protested  against  the  proceedings  of  said 
commissioners  and  the  proprietors  on  Uie  other  side,  who  are  mostly 
'Elated  to  some  of  the  connnissionei's,  and  some  of  whom  are  the 
commissioners  themselves.     That  the  interests  of  the  said  commis- 
sioners are  entirely  hostile  to  deponent,  and  deponent  is  convinced 
that  they  have  been  principally  induced  to  do  what  they  have  done, 
for  the  purpose  of  benefitting  their  own  and  their  relations'  land  at 
the  expense  of  deponent.     That  although  the  said  canal  has  been 
made  so  as  to  benefit  deponent  as  little  as  possible,  yet  deponent  s  said 
land  is  assessed  at  an  avemge  of  85  per  acre,  and  the  average  of  the 
Assessment  on  the  other  lands  which  have  got  the  whole  benefit  is 
*^bout  S3.50  per  acre.     That  deponent  was  advised  and  believed  that 
persons  interested  had  no  power  to  act  as  commissionei-s  of  sewers^ 
Or  to  hold  a  court  of  conmiissioners  of  sewers  under  the  said  Act, 
and  finding  that  there  was  no  chance  of  justice  in  a  coui-t  so  consti- 
tuted, he  did  not  attend  anv  of  them.     That  the  principal  part  of 
deponent's  property  is  in  the  said  lands,  as  without  these  ne  has 
scarcely  enough  othei'wise  to  pay  his  <lebts,  and  if  parties  that  are 
so  materially  interested  are  allowed  to  assess  deponent  or  his  land,. 
to  any  extent  they  choose,  for  claims  allowed  by  themselves  as  due 
themselves,  such  propei-ty,  on  which  deponent  has  spent  over  £700> 
is  of  no  value  whatever  to  deponent.     The  grounds  on  which  the 
loile  was  asked  for  were: 

1.  That  the  commissioners  had  no  right  to  assess  against  land 
iperely,  and  not  against  the  jferson  owning  the  land. 

2.  That  the  commissioners  could  not  contract  with  themselves. 

3.  That  commissioners  could  not  allow  bills  due  themi^elves  except 
the  remuneration  allowed  them  by  the  Legislature. 

4.  That  the  commissionei-s  could  not  act  when  interested. 

A  rule  nisi  having  been  granted  in  Michaelmas  Term,  cause  was 
lown  and  affidavits  were  produced  from  the  commissioners  and 
iir  clerk,  and  from  Thos.  W.  Kinnie  and  Daniel  Cleveland,  and 
**^^me  fourteen  other  persons. 

The  affidavit  of  Agrean  Tingley,  after  setting  forth  that  he  was 

'^Jppointed  commissioner  in  1859,  and  has  acted  as  such  since  that 

^xme;  that  the  duties  connected  with  the  said  office  are  oneroas  and 

^i:^)ublesome,  and  that  he  has  fairly,  faithfully  and  honestly  dis- 
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charged  his  duty  Tvithoiit  favor  or  partiality  to  any  pei-son,  and  tl 
the  charges  made  against  the  conunissionei's  in  the  affidavit 
Turner  are  absolutely  untrue,  goes  on  to  allege  that  the  assessiue 
upon  the  property  of  Turner  of  J?o  an  acre  is  low  compared  wi 
the  assessment  upon  the  property  of  other  pei'sons,  and  that  f 
reason  why  other  lands  are  assc^ssed  less  is  that  they  are  not  beu 
lited  to  the  same  extent.  That  the  rate  of  assessment  varies  fn?i 
ten  cents  to  So.oO  per  acre,  according  to  the  benefit  received  in  tht 
judgment  of  the  commissionei's.  Tliat  there  are  several  proprietoWi 
among  whom  is  Thomas  W.  Kinnie,  one  of  the  commissioners,  Elijah 
Kinnie  and  Charles  McNultin,  whose  lands,  although  adjoining  the 
lands  of  Turner,  are  rated  higher  than  his  are.  That  he  believes 
Turner  has  received  more  benefit  and  advantage  per  acre  fnun  the 
construction  of  the  canal  than  any  other  person.  Tliat  Tunier  can 
now  cut  seventy-eight  tons  of  hay  wliere  none  v/as  prcKluced  before 
the  canal  was  made,  and  which  has  resulted  from  the  works  con- 
nected with  the  said  canal,  and  some  of  his  land  which  was  worth 
little  or  nothing  before  the  canal  was  made  is  now  worth  £8  or  £10 
an  acre,  and  made  valuable  l»y  reason  of  sai<l  canal.  Tliat  th<.»  woik 
Turner  refei*s  to  as  having  been  done  by  liimself  would  be  of  little 
or  no  avail  were  it  not  for  the  canal,  for  want  of  sutiicient  veutand 
no  chance  for  the  water  Uj  escape.  He  then  denies  the  truth  of 
Tunier's  statement  as  to  the  agreement  in  regard  to  George  Berry- 
man's  property.  He  considers  that  Solomon  Pearson's  land  vras 
assessed  fully  as  high  as  any  other  land  in  prcmortion  to  the  ^^enm 
received,  and  that  the  land  sold  by  Keiver  to  Peai-scm  is  outside  the 
said  district  and  was  sold  about  the  time  of  or  shortly  after  the 
commencement  of  the  canal.  That  M.  Keiver  is  not,  nor  has  he  ever 
been,  a  proprietor  of  lands  in  the  Lake  District.  That  the  statement 
that  the  principal  benefit  done  by  the  canal  is  to  the  lands  of  **Vgrean 
Tingley  and  Michael  Keiver  is  untrue,  and  that  the  propriet^jrs  do 
not  participate  in  any  benefit  from  the  work  of  Turner  as  he  al- 
leges. That  Elijah  Kinnie  made  a  contract  with  the  commissioned, 
a  copy  of  which  is  annexed  and  is  as  follows: — 

Job  No.  1. — To  make  and  (leei)en  the  canal  from  the  lake  to  Bennett's  Point, » 
oaUed,  canal  to  l)e  made  not  less  than  eighteen  foot  wi«le  on  top,  twelve  feet  ^ite  * 
bottom,  seven  feet  ileen  from  the  line  of  the  bog  near  the  foot  of  the  lake,  ^^  * 
gradual  fall  to  the  month  of  the  Landry  job,  near  the  aforesaid  Bennett's  Point,  to  " 
completed  two  years  from  date,  to  the  entire  satisfaction  of  the  commisaonen.  wi 
if  completed  i)reviou8  to  the  said  date  to  the  entire  satisfaction  of  commisnoiier%J'^ 
to  be  taken  on  contractor's  hands,  sold  to  Elijah  Kiimic  for  £685.  Dated  the  4tb  o^T 
of  NovemlKjr,  18(53. 

(Signed)  ELUAH  KDs^ 

(^'«ry)  James  Carx worth. 
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That  this  contract  was  subsequently,  with  the  consent  of  the  said 
Elijah  Kinniel  performed  by  the  said  Michael  Keiver  to  the  entire 
satisfaction  of  all  the  coinniissionei's;  and  the  amount  airreed  to  hv 
paid  therefor  was. very  low,  and  tlie  amount  allowed  was  only  the 
<x)ntract  price,  namely,  £GH5,  and  the  assessment  innde  inehules  this 
amount,  together  with  claims  and  other  work  done,  and  laiid  damages 
and  other  legal  expenses,  amounting  in  all  to  £107")  •><.  2^.d:  that 
the  amount  asse.*>scd  upon  the  lands  of  Turner  was  £310.  wliich  de- 
ponent l)elieves  just  and  equitable.  That  the  commissioiiei-s  caused 
notice  of  such  assessment  to  be  given  to  Turner.  That  \u^  nuL^lecting 
for  two  months  after  being  called  upon,  the  comini^sionei-s  caused 
notice  of  letting  to  be  published  in  the  Royal  G(izdt(\  according  to 
law,  and  the- affidavit  concludes  with  a  reiteration  of  the  incori-ect- 
ness  of  the  charge  of  misconduct  and  paitiality,  and  rcaiinns  his 
endeavor  to  do  his  duty  fairly  and  honestly,  and  his  Ix'lief  tliat  he 
has  done  so,  and  that  the  other  conmiissionei's  have  done  the  same. 
Tlie  affidavit  of  Michael  Keiver  is  almost  a  copy  of  tluU  of  Tingley, 
except  that  it  makes  no  illusion  to  the  contract  vritli  Ktnver,  nor  to 
Keiver,  Cleveland,  or  James  Reiver's  performance  of  any  work  under 
it.  There  is  another  affidavit  of  Keiver  s,  setting  forth  a  trni'  copy 
of  the  assessment  made  upon  the  lands  of  the  diftevtia  pro])rietors 
on  the  14th  December  then  last  past.  The  a^ffidavit  of  Thos.  W. 
Kinnie  is  an  exact  copy  of  that  of  Tingley.  The  affi.da\  it  of  Elward 
Stevens  sets  forth  that  he  inspected  the  specification  of  the  job  let  to 
Elijah  Kinnie,  which  was  let  but  not  perfonned  before  liis  appoint- 
ment as  commissioner.  That  he  exercised  gieat  care  aiid  his  best 
judgment  in  examining  the  job,  and  was  most  pai-ticuhT  bt»ior'^  pass- 
ing it.  That  on  the  first  examination  by  the  commissioners  they 
decided  that  the  canal  was  not  the  width  on  the  top  ro:iuired  by  the 
specification,  and  they  did  not  pass  the  job  but  directed  tlie  canal  to 
be  made  wider.  That  some  time  aftenvards  thev  made  a  strict  ex- 
aiuination  of  the  work,  and  were  fully  satisfied  that  it  fulfilled  the 
■Specification.  The  affidavit  then  alleges  that  in  making  tlie  a>sess- 
nient  he  acted  fairly,  tc,  and  mentions  others  whose  lands  adj«)ining 
Turners  were  a.ssessed  fifty  cents  more  per  acre,  ai\d  lastly  states 
tliatit  has  long  been  the  practice  to  elect  men  as  conniiissionci-s  who 
'^^ere  proprietors,  and  generally  large  proprietors,  in  tlie  «listrict  for 
"^^hich  they  were  elected.  The  affidavit  of  Joshua  Bishop,  after  set- 
^ng  forth  his  services  and  experience  as  a  connnissiontM*,  his  knowl- 
^<'lge  of  Tamers  land  and  the  benefit  it  has  received  fr.)ni  the  canal, 
^^d  that  the  lands  of  other  proprietoi-s  have  receiAud  no  benefit 
^Jfom  the  canal  cut  by  Turner,  sa3's  that  he  has  inspeett*(l  the  speci- 
"^cation  of  the  job,  let  to  Elijah  Kinnie,  which  was  not  perfui-med 
^Tid  completed  before  his  appointment  as  commissionei* ;  that  he 
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exercised  great  care  and  hLs  best  judgment  in  examining  the  jc 
and  was  most  particular  befoi-e  passing  it.  That  it  was  done  in  i 
respects  according  to  the  specification,  before  discharging  the  sa 
Elijali  Kinnie  from  his  liability.  It  avei-s  the  fairness  of  the  asses 
ment,  and  denies  the  chai-ge  of  miconduct  and  partiality.  The  al 
davit  of  James  Camwoi-th,  clerk,  to  the  commissioners,  sets  for 
that  the  commiKsioners  made  up  a  bill  of  assessment  on  the  14 
December  last  past.  That  the  assessment  on  the  lands  of  Elisha 
Turner  is  i?l,240— go  per  acre.  That  the  lands  of  Thomas  W.  & 
Kinnie  are  assessed  at  So.oO  per  acre.  That  the  said  assessment 
made  up  to  cover  the  expenses  from  the  2Gth  day  of  April,  18( 
to  the  14th  day  of  December,  18GG,  then  last  past,  amounting 
£1075  3s.  2Jd,  including  the  sum  of  £G8.5,  the  contract  price  of  tJ 
job  let  U)  Elijah  Kinnie,  together  with  other  work  done,  land  dai 
ages  an<l  other  legal  expenses.  That  the  job,  at  the  letting  therec 
wa.s  stnick  ofl'  to  Kinnie  at  £G85,  and  no  more  is  allowed  by  tl 
commissioners  in  making  the  assessment. 

That  defendant,  by  diitjction  of  the  commissioners,  notified  TuriM 
of  the  bill  of  assessment  and  the  amount  as.sessed  against  the  sai 
lands;  that  Turner  did  not  deny  his  liability  to  pay  the  said  asses 
ment,  and  told  deponent  that  ho  would  endeavor  to  sell  the  properl 
and  was  tlien  making  an  effort  to  do  so.  He  states  the  notice  < 
letting  in  the  Rokftd  Gazette,  and  his  belief  that  the  commissione 
acted  with  fairness.  He  states  the  amount  assessed  against  Oeoi] 
Benyman,  and  that  the  statement  of  Turner,  refening  thereto, 
whollv  untrue.  The  affidavit  of  Daniel  Cleveland  states  his  knoiv 
edge  of  the  land  of  Turner,  that  it  has  been  greatly  benefited  by  tl 
canal,  and  tlie  reasons  why.  That  the  ditch  cut  by  Turner  is  of  i 
advantage  to  the  lands  of  the  other  proprietors,  and  v/ithout  tl 
canal  is  of  little  benefit  to  the  lands  of  Turner,  and  that  Turner  h 
enjoTerl  great  advantages  from  the  canal.  That  deponent  was  ; 
the  letting  of  the  job  to  Kinnie,  and  that  deponent,  with  the  consei 
of  Kinnie  and  the  commissionei's,  agreed  to  perform,  and  has  pc 
formed,  one-third  of  the  work  so  let  to  Keiver,-and  was  to  recer 
one-third  of  the  contract  price,  and  he  has  only  been  allowed  by  tl 
comniissionei's  that  sum;  that  the  whole  job  has  been  well  and  uut 
fully  perfonued  according  to  the  specification,  and  that  he  believ 
the  bill  of  assessment  to  be  jast  and  equitable.  There  are  fourtei 
affidavits  of  other  parties  fyled  with  a  view  of  establishing  the  & 
that  it  has  been  an<l  still  is  the  practice  to  elect  proprietors  coi 
missionei-s;  that  the  lands  of  Turner  have  been  more  benefited  thi 
othei-s,  that  the  job  was  performed  according  to  specification,  ai 
that  tlie  commissioners  acted  fairly  and  equitably. 

A  rule  absolute  for  a  ceiiiorari  having  been  granted,  and  the  wi 
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issued,  commanding  the  said  Agrean  Tingley,  Michael  Keiver,  Thos. 
V.  Einnie,  Edwaixi  Stevem*,  and  Joshua  Bishop,  Comiiiissionei*s  of 
&wer8  for  the  Lake  District,  in  the  Parish  of  Harvey,  and  County 
of  Albert,  to  send  the  records  of  the  last  assessment  made  bv  them 
upon  the  said  district  or  the  OAvners  of  the  land  therein,  and  also  all 
and  singular  the  records  of  tlic  expenditure  of  all  moneys  expended 
ly  them  and  contracts  made  thereupon,  which  fonned  any  pai*t  of 
the  amount  for  which  the  said  assessment  was  made.     And  also  all 
notices,  orders,  waiTants  and  proceedings  before  them,  or  in  any  way 
founded  thereon,  or  relating  tnereto,  to  which  writ  the  said  commis- 
sioners have  returned  under  their  hands  and  seals,  the  last  assess- 
ment made  by  them  on  said  district  or  the  owners  of  the  lan<l  tluTein, 
and  also  all  and  singular  the  records  of  the  expenditure   of  all 
moneys  expended  by  them  and  contracts  made  thereupon,  which 
fonned  any  part  of  the  amount  for  which  the  said  assessment  was 
made,  and  also  all  notices  and  proceedings  befoi-e  them,  and  all  things 
touching  the  same  in  any  way  founded  thereon,  or  relating  thereto, 
as  fully  and  perfectly  as  they  had  been  made  or  taken  by  them  or 
any  of  them.     The  said  assessment  so  retunied  is  headed  as  follows: 
"Bill  of  assessment  made  by  the  Commissioners  of  Sewers  for  the 
lake  District  on  the  body  of  marsh  land,  bog  land,  and  land  covered 
irith  water,  in  said  Lake  District,  from  the  20th  April,  1801,  to  14th 
December,  1806."     The  said  bill  is  then  arranged  in  columns  headed 
as  follows : — Proprietors,  No.  of  acres,  rate  per  acre,  amount  of  rate, 
amount  paid,  due  from,  due  to.     Under  the  first  thei^e  appears  to 
have  been  thirty-two  proprietors  holding  forty-eight  lots,  and  in  the 
same  column  at  the  end,  and  following  the  names  of  the  said  thii-ty- 
two  proprietors,  is  the  following :  "This  land  was  let  at  public  letting 
on  the  3rd  day  of  March,  A.  D.  1803,  to  Joseph  W.  Turner,  to  satisfy 
assessment  amounting  to  £280  2s.  9d.,  less  £2  awarded  for  right  of 
way,  for  expenses  from  Gth  day  of  June,  1859,  to  20th  April,  ISOl, 
wlfli  other  casts  against  Elisha  P.  Turner,  but  up  to  the  date  of  this 
Wl  of  a-ssessment,  lease  to  the  said  Joseph  W.  Turner  has  not  been 
recorded  in  the  Registry  Office  of  the  County  of  Albert."     In  the 
other  columns  opposite  this  entiy  are  under  No.  of  acres,  "  248." 
imder  rate  per  acre,  "  85,"  under  amount  of  i-ate,  "?1,240,"  under 

amount  paid, ,  under  due  from,  "$1,240,"  under  due  to, . 

'The  columa*^  are  not  added  up,  but  the  whole  numl)er  of  acres  ap- 
pears to  be  1,373 ;  the  rate  per  acre  varies  from  ten  cents  to  sr)..)0  an 
•CPe,  which  is  imposed  as  follows : — 

On  1  lot  of  7  acres, 10  cents. 

1       "  7  acrei,  1  rood, 12 

1       ••  5      **      2    "      U 

1       "  3       •      3    "      IG 
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Ou  1       *'       30      **  60  ccntg. 

8     "106    *'  eo 

3  '•  46  •'  3  "  90 

1  **  40  '*  2  "  1.00 

1  "  11  *'  2  **  1.50 

12  "  236  "  3  "  2.00 

3  **  55  **  1  "  2.50 

1  "  60  •*  3  •*  2.75 

2  *•  38  *  1  "  2.80 

1  "  49  **  3  " 3.00 

1  "  71  "  3.20 

1  ••  100  "  3.50 

1  "        47      •*  3.75 

2  ••        52      •'  4.50 

Lajid  **     248      "                  *.!.....!*...!'.'.....!....     oibo 
6       "      157      "  5.50 

The  whole  amount  of  rate  under  the  column  "  amount  of  i 
appears  to  be  J?4,298.G4.  Annexed  to  this  bill  is  returned  a 
made  by  Elijah  Kinnie  and  James  Kinnie,  to  Michael  Keiver,  Aj 
Tingley,  and  Thomas  W.  Kinnie,  Commissionei*s  of  Sewei's  fo: 
ib:ainin<^  of  GermantowTi  Lake,  appointed  under  and  by  virtue  o 
Act  of  Assembly  22  Vict.,  cap.  58,  intituled  an  Act  to  amend  ai 
to  authorize  the  draining  of  Germantown  Lake,  in  the  Coun 
Albeit,  and  their  successors  in  office  in  the  penal  sum  of  §5,480,  < 
11th  November,  18G3,  which  after  reciting  that  the  commissi 
had  let,  on  the  4th  November,  the  job  of  deepening  of  the  canal 
the  lake  to  Bennett's  Point,  so  called,  for  the  pui-pose  of  dra 
.said  lake,  having  given  public  notice,  according  to  the  specific 
thereto  annexed ;  job  described  as  job  No.  1.  and  Elijah  and  J 
G.  Kinnie  having  bid  in  the  same  for  the  sum  of  Jj>2,740,  to  be 
as  soon  as  the  job  is  completed,  or  as  the  rate  can  be  made  uj 
the  a.ssessment  collected,  as  provided  by  law,  was  conditioned ; 
if  E.  and  J.  G.  Kinnie  shall  perform  and  complete  job  No.  1,  ac 
ing  to  the  said  annexed  specification,  obligation  to  be  void  other 
«fcc.  The  specification  annexed  to  the  land  is  as  follows :  Job  1 
To  make  and  deepen  the  canal  from  the  Lake  to  Bennett's  Poi 
called ;  canal  to  be  made  not  less  than  eighteen  feet  wide  at 
twelve  feet  wide  at  bottom,  seven  feet  deep  from  level  of  the 
near  the  foot  of  the  lake,  with  a  gradual  fall  to  the  mouth  o: 
Landry  job  near  the  afoi'esaid  Bennett's  Point,  to  be  completec 
years  from  date,  to  the  entire  satisfaction  of  commissioners,  i 
taken  off  contractors  hands.  Sold  to  Elijah  Kinnie,  £G8o,  date* 
November,  and  signed  by  Elijah  Kinnie.  Annexed  to  this  i 
following  certificate  signed  by  Elijah  Kinnie.  "This  is  to  cc 
that  I,  Elijah  Kinnie,  of  Harvey,  in  the  County  of  Albeit,  have  t 
ferred  to  Michael  Keiver  of  Harvey  aforesaid,  the  whole  of  tb 
on  the  canal  iu  the  Lake  District,  bid  off  by  me  on  Wednesda; 
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th  November,  1863,  for  £G85,  dated  3rd  April,  1865";  and  in  the 
Miie  paper  in  ^mtten  as  follows :  "  We,  the  Commissioners  of  Sewei's 
>r  the  Lake  District,  do  consent  to  the  above  named  transfer,  and 
rill  direct  our  clerk  to  place  to  the  credit  of  Michael  Keiver  on  his 
ook  £685.     Dated  3rd  April,  1865." 

(Signed)  AGREAN  TINGLEY,  ^  ^  .  ^ 

MICHAEL  KEIVER,  I  ^n''^-^/.^^^^^^^^ 
THOS.  W.  KINNIE,    j    ^«^^'«  ^'^f^*<^^- 

There  are  also  annexed  divers  notes  of  sales  of  jobs,  and  of  assess- 
ments on  individuals,  not  necessaiy  to  be  particularly  adverted  to, 
except  the  following:  No.' 6,  which  is  a  notice  of  the  letting  of  job 
for  the  repairing  of  the  canal  dyke,  on  the  26th  July,  1862,  on  which 
occasion  jobs  were  let;  job  No.  4,  to  Agrean  Tingley,  one  of  the 
cowmissioners,  for  38,  with  a  memorandum  at  the  bottom  that  jobs 
2, 3, 4,  and  5,  were  done  according  to  contmct  and  passed.  No.  7 
states  that  in  August,  1862,  in  consequence  of  a  breach  in  the  <Iykes 
and  danger  of  the  marsh,  five  jobs  for  putting  up  dykes  were  let,  of 
which  Thomas  W.  Kinnie  took  one  job  at  £12  6s.,  and  Agrean  Ting- 
ley  another  job  at  £11  I7s.  7d.  No.  10  is  the  notice  of  the  letting 
of  the  job  before  referred  to  on  the  4th  November,  and  is  dated  24th 
October,  1863.  Under  this  notice  is  the  following :  "On  4th  Novem- 
ber, 1863,  the  commissioners  met  accordin<^  to  the  above  notice,  and 
let  one  conti-act,  viz.,  to  Elijah  Kinnie,  one  job  £685."  Then  follows: 
"This  job,  after  being  worked  at  for  some  time  by  said  Kinnie,  was 
abandoned  by  him,  and  was  completed  by  Michael  Keiver,  for  the 
above  sum,  viz.,  £685^  No.  11,  is  another  notice  of  the  letting  of 
job  No.  1,  being  dated  20th  June,  1864."  Then  follows:  "On  1st 
July,  1864,  the  commissionei's  met  according  to  above  notice  and  let 
006  job,  viz.,  job  No.  1,  to  A<fi*ean  Tingley  (a  commissioner)  for  12i 
roods  of  dyke  at  10s.,  £6  5s.'  ;  and  uuder  is  written :  **  This  job  was 
completed  and  passed  accordingly."  No.  12  is  another  notice  for  let- 
ting jobs  for  the  repairing  of  the  canal  and  dyke  on  11th  July,  dated 
Ist  July,  1864.  Then  follows:  "On  11th  July,  1864,  commissioners 
went  and  let  one  job  to  William  Tingley,  mising  and  topping  dyke, 
tl3.30."  Then  follows :  "  This  job  was  abandoned  by  said  Tingley 
tod  completed  by  Agrean  Tingley,  jr.,  (a  commissioner)  for  the  afore- 
said amount,  813.30. '  No.  13  is  another  notice  of  letting  on  the  7th 
August,  dated  26th  July,  1865.  Seven  jobs  were  let.  At  the  bot- 
tom follows:  "  These  jobs  were  all  completed  and  passed  accoixlingly, 
with  the  exception  of  $2  deducted  from  George  Benyman's  job  and 

completed  by  Michael  Keiver,  (a  commissioner),  and  will  appear  to 
j  credit  of  Keiver  accordingly."  Then  follows,  annexed,  a  general 
■  •tatement  of  the  expenses,  i:c.,  in  ditching  and  draining  Gennan- 
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town  Lake,  from  26th  April,  1861,  to  December  1866,  showing  tl 
jobs  let  and  passed,  amounting  to  £OoO  Is.  7d.  Land  damages,  da^ 
works  and  work  by  commissioners  as  commissioners,  making  a  tot 
of  £1,075  3s.  2Jd..  In  this  last  portion  of  the  statement  is  Agrei 
Tingley's  (a  commissioner)  land  damages  and  interest,  SI  3  Os.  1< 
22 i  days  work,  £5  12s.  6d.,  exclusive  of  days  charged  for  overseeii 
work  as  commissioner;  Michael  Keiver,  16 J  days  work,  besid 
charges  for  overseeing  work  as  commissioner ;  Thomas  W.  Kinn: 
2  days  work,  besides  charges  as  commissioner.  Thei-e  is  then  a 
nexed  a  number  of  notices  of  this  assessment,  addressed  to  differe: 
persons,  including  one,  as  follows,  to  Joseph  W.  Turner : 

**Take  notice  that  the  Commissioners  of  the  Lake  District  clid,  on  the  14th  day 
December,  A.  D.  18GC,  make  up  bill  of  assessment  upon  the  laiuls  in  said  district : 
«xi>ense8,  &c.,  from  the  26th  day  of  April,  A.  D.  1861,  to  the  14t!i  day  of  Decemh 
A.  D.  1866,  and  that  the  amount  of  $1,240  is  assessed  by  them  upon  tne  lands  leaa 
by  you  by  lease  bearing  date  the  3rd  day  of  March,  A.  D.  1863."  •  ♦  • 
"  Bill  of  assessment  is  left  with  James  Cam  worth,  clerk  of  said  district,  for  inspecti< 
Dated  17th  day  of  December,  A.  D.  18«6." 

(Signed)  JAMES  CARNWORTH.  CkrL 

"By  order  of  the  Commissioners." 

This  return  having  been  filed  and  read,  Mr.  Palmer  moved  i 
Hilarj'^  Term,  18G8,  on  behalf  of  Elisha  P.  Turner  and  Joseph  U 
Turner,  to  quash  the  assesment  on  the  following  grounds  : 

1st.  Because  by  the  assessment  it  appears  tliat  a  paiticular  piec 
of  land  is  assessed  instead  of  the  owner  of  the  land. 

2nd.  If  this  is  not  clear  it  is  uncertain  what  land  or  owner  i 
assessed,  or  whether  Joseph  W.  Turner  or  Elisha  P.  Turner  or  botl 
and  if  both,  nothing  to  show  what  each  has  to  pay. 

3rd.  That  some  of  the  conmiissioners,  particularly  Rinnie  an 
Tingley,  are  interested  in  the  work  to  be  done  and  liable  to  asses: 
ment,  and  therefore  interested  in  the  distribution  of  the  assessmen 
and  so  not  competent  to  be  commissioners,  and  if  commissioners,  n< 
warranted  in  acting  in  this  case. 

4th.  That  Michael  Keiver,  one  of  the  commissioners,  Avas  material] 
interested  in  the  subject  matter  to  be  decided  previously  to  orderii] 
the  assessment,  he  being  interested  in  the  contract,  and  the  work  f< 
which  money  was  assessed  to  pay  and  so  could  not  make  the  assesi 
ment     In  Easter  Tenn  cause  was  shewn. 

As  to  the  first  point,  the  bill  of  assessment  under  the  head  "Pn 
prietors'  names"  in  all  cases  specifies  the  names  of  the  parties  assesse 
respectively,  that  is,  the  names  of  the  owners  of  the  land  withoi 
refeiTing  to  the  land  itself,  the  nfmiber  of  acres  being  simply  give 
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Tinder  the  next  head,  "Number  of  acres,"  except  in  this  now  com- 

1>lained  of,  where,  under  the  head  of  pi-oprietors*  names,  is  as  fol- 
ows: — "This  land  was  let  at  public  letting,  on  the  3rd  day  of  March. 
A-  D.  1863,  to  Joseph  W.  Turner,  to  satisfy  assessment  amounting 
to  £28G  2s.  l)d,  less  £2  awanled  for  right  of  way,  for  expenses  from 
oth  day  of  June,  1859,  to  2Gth  April,  1861,  with  other  costs  against 
Elisha  P.  Turner;  but  up  to  the  date  of  this  bill  of  assessment. 
lease  to  said  Joseph  W.  Turner  has  not  been  recorded  in  the  Regis- 
try Office  of  the  County  of  Albert."     The  commissioners  have  no 
power  to  assess  except  that  confen-ed  upon  them  by  section  10  of 
22  Vict.,  cap.  53,  which  enacts  that  "the  commissioners  shall  have 
all  the  general  powers  and  authonty  conferred  on  commissionei-s  of 
»ewers  by  title  "X"  of  the  Revised  Statutes,  including  the  employ- 
ment of  workmen  at  reasonable  wages,  and  the  taxing  and  assess- 
ing of  the  owners  of  lands  in  said  district,  for  defraying  all  expenses 
of  said  draining  or  dyking,  having  due  regard  to  quantity  or  (quality 
of  land  of  each  proprietor  respectively,  and  l)eneiits  to  be  received, 
allowing  for  a  difference  of  improvement  in  different  lots  according 
to  locality  with  respect  to  flowage  of  tide-water  or  any  other  local 
benefits."     The  Revised  Statutes  title  "X,"  cap.  67,  referred  to,  au- 
thorizing the  appointment  of  commissioners,  authorizes  them   by 
section  2,  to  devise  means  and  methods  for  erecting  and  repairing 
^boideaux,  &c.,  for  preventing  inundation  and  for  draining  or  <lrown- 
'Og  marshes,  to  employ  workmen  for  reasonable  wages,  to  tax  and 
Assess  the  owners  of  such  lands  for  defraying  the  expenses  thereof, 
having  regard  to  the  quantity  and  (juality  of  land  of  each  person 
*^d  the  benefits  to  be  received  as  equally  as  they  can.     Both  these 
^tjitutes  distinctly  name  the  owners  of  the  lands  as  the  persons  to 
t^  assessed,  and  give  no  power  whatever  to  the  conmiissioners  to  im- 
I>«8e  in  the  first  instance  any  burthen  or  encumbrance  on  the  land. 
-Alter  reading  over  carefully  the  entry  in  the  bill  of  assessment,  we 
^^  rather  at  a  lass  to  undei*stand  what  the  commissionei's  really  in- 
*^nded  thereby.     If  the  land  was  intended  to  be  assessed,  which  is 
^«rhaps  the  most  reasonable  construction,  this  would  be  unwan-anted 
t>y  tfie  Act  and  bad.     If  they  did  not  intend  to  assess  the  lan<l  it  is 
^"till  more  difficult   to   discover   whom    they  did   mean    to   assess, 
'^^hether  Joseph  W.  Turner  or  Elish  P.  Turner,  or  both.     It  was  the 
*i.iity  of  the  assessors  to  ascertain  and  detennine  who  was  or  were 
^4e  owner  or  owners  of  the  land  liable  to  assessment,  and  directly, 
distinctly  and  unequivocally  to  assess  by  name  the  party  liable.     In 
^kis  case  this  is  not  done,  no  parties  are  referred  to  at  all,  except  by 
^^hj  of  description  with  a  view  of  identifying  the  land.     Tlius  they 
i       describe  the  land  as  let  to  Joseph  W.  Turner  to  satisfy  an  assessment 
fc      "^th  other  costs  against  Elisha  r.  Turner,  and  this  is  all  the  reference 
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to  either  of  these  parties.  Thev  do  not  sav  on  what  temis  or  J 
what  time  the  land  was  leased,  and  whether  at  the  time  of  the  asaei 
ment  either  of  these  parties  had  any  inteixjst  in  the  land.  Supp 
ing  J.  W.  Turner  or  L.  P.  Turner,  or  eitlier  of  thein,  tf>  have  be 
interested  in  this  land  at  the  time  of  the  assessment,  it  would 
impossible,  from  this  bill  of  assessment,  to  diseover  what  that  inter 
was,  or  to  say  who  was  the  owner  linl)le  to  assessment,  or  if  both  t 
parties  named  are  liable,  for  liow  mueh  each  is  liable.  The  not 
of  the  assessment  is  directe<l  to  f^o.-i.  W.  Turner  as  if  the  eoinni 
sionci*s  looked  upon  him  as  the  paity  more  immediately  interests 
but  the  notice  will  not  in  any  casi'  iielp  the  assessment  if  l>ad  on 
fa.ee;  if  it  could,  in  this  case  it  would  ofjei^atii  directly  the  otlier  wi 
It  does  not  profess  to  be  given  to  J.  \V.  Turner,  as  owner  of  the  lai 
as  is  the  case  with  other  names  iiientioned  in  the  same  notice,  I 
on  the  contrary,  it  informs  him  tliat  the  amount  of  81,240  is  assess 
by  tlie  commissioners  upon  the  lands  leased  to  him  by  lease  l>eari 
date  the  1st  March.  ISO;^.  For  the.>L*  reasons,  on  this  gix)und,  ' 
think  the  a.ssessment  is  open  to  the  i)bjection  taken,  and  is  batl. 

As  to  the  second  and  third  points,  though  the  conmiissioners  ha 
read  and  fyled  n(^  less  tiian  twenty-tive  attidavits,  they  have  left  t 
facts  as  set  f<jrth,  by  the  applicant,  Ix-aring  on  the  questions  rai8< 
wholly  unanswered  and  therefore  a^lmitted,  and  they  have,  by  th( 
n'turn,  confirmed  the  corr(.»ctne.ss  of  all  such  material  pai-ticulars,  t 
it  nuist  be  remembered  that  we  an*  not  now  called  on  to  determiz 
whctlier  the  ccjuimissioners  acted  fairly  and  properly  either  as  con 
missionei's  or  contractors  and  employers,  or  whether  the  assessmen 
is  just  or  imjust  in  its  distribution;  the  cont-ention  is  that  some  c 
the  commissionurs  lieinir  owners  of  land  within  tHe  district  wer 
necessarily  directly  inti'iv*^ted  in  tlie  work  and  assessment,  and  fl 
contractors  and  i*mploy<'rs  with  tlu-iiiselves  and  the  other  conmu; 
sioners,  they  were  not  competent  to  pass  ju<lgment  on  their  ow 
work,  au<lit  and  pass  thvir  own  accounts,  and  assess  the  other  pr< 
pi'iet^)i's  to  pay  any  balance  tliey  so  tstablislied  to  be  <lue,  and  thi 
l>eing  so  incompetent  to  act,  their  pn)ceedings  were  null  and  voi 
In  shewing  cause,  not  without  some  reason,  great  stres.s  was  laid  c 
the  fact  that  then;  had  been  already  an  adjuilication  on  the  vei 
point  in  controvei*sy,  and  that  until  reversed  by  an  Appellate  Coui 
that  decision  was  binding.  It  is  no  doubt  generally  most  conveniei 
and  desirable  to  tulhere  strictly  to  the  decisions  of  the  Court  (nn 
jjr<  n  )unced,  leaving  furtlier  discussion  and  revei>ial,  if  found  wron 
to  a  higher  tribunal,  and  this  observation  would  \>e  entitled  to  mo 
weiglit  if  such  Appellate  (.'oui-t  was  practically  accessible  to  tl 
great  body  of  suitcas  in  this  Province.  But  we  can  discover  i 
arbitrary  and  inflexible  rule  re(iuiring  this  in  all  cases.     If  thei 
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were  two  conflicting  decisions  we  should  be  bound  to  elect,  or  if  any 

Erevioiis  authority  more,  in  our  opinion,  in  accordance  with  the  law 
ad  been  accidently  overlooked,  or  if  the  decision  ignores,  or  is  in 
onr  opinion  inconsistent  with,  the  right  application  of  a  clear  and 
well-established  and  important  principle,  we  think  the  case  should 
give  way  to  the  principle,  and  this  is  no  novel  view,  for  we  find  con- 
stantly throughout  the  books  cases  explained,  questioned,  doubted, 
(lisapproved  and  overruled  or  not  acted  on,  by  others  than  Courts  of 
Appellate  Jurisdiction,  and  therefore,  though  we  think  a  decision 
once  deliberately  declared  should  not  Ije  lightly  disregarded  or  <:lis- 
turbed  unless  by  Court  of  App<?al,  except  for  cogent  reason  and  upon 
a  clear  manifestation  of  eiTor,  there  are  occasions  when  we  should 
be  wrong  to  shut  our  eai-s  or  refuse  our  judgment,  and  this,  we 
think,  is  one  of  those  exceptioned  cases.  Entertaining  the  highest 
respect  for  the  opinion  of  the  veiy  learned  Judges  by  whom  the  ca.se 
was  formerly  decided,  but  to  which  decision  the  learned  Chief  Justice 
was  at  the  time  constrained  to  refuse  his  judicial  assent,  we  have  felt 
it  our  duty  most  cai-efullv  to  reconsider  the  case,  and  such  further 
consideration  has  strengthened  and  confiniied  the  views  then  ex- 
pressed by  the  learned  Chief  Justice.  As  his  observations  on  that 
occasion  have  not  been  reported,  we  shall  again  read  them  as  part  of 
this  our  judgment. 

"As  I  have,  unfortunately,  been  unable  to  bring  my  mind  to  the 
conclusions  arrived  at  by  the  rest  of  th«  ('oui-t  cm  one  point  raised  in 
this  case,  viz.,  as  to  the  propnety  of  paities  discharging  the  duties 
of  commiasionei'8  in  matt<;i-s  in  which  they  are  personally  and  pecu- 
iriarily  interested,  and  as  this  involves,,  in  my  opinion,  a  principle  of 
8ome  magnitude,  I  feel  it  due  t<i  my  honorable  colleagues,  as  well  as 
to  myself,  to  state  at  length  the  reasons  that  constmin  to  a  contmry 
conclusion. 

"  In  determining  whether  the  pt^rsonal  interest  of  the  commis- 
sioners should  preclude  them  from  acting,  the  first  (question  that 
Witurally  suggests  itself  is :  what  is  the  nature  of  the  ofiice  and  of 
the  duties  they  are  called  upon  to  peiform  ;  if  the  ofiice  or  the  acts 
of  the  commissioners  as  such  are  of  a  judicial  character,  then  must 
not  prevail  that  fundamental  principle  in  the  administration  of  jus- 
tice that  no  man  shall  be  a  judge  in  his  own  cause,  and  can  it  be  set 
•«ide  by  any  considerations  of  practical  conveniences  which  may  flow 
ffom  their  .so  acting  ?  If  the  peculiar  duties  of  such  an  ofiice  can 
^  more  Ijeneficially  discharged  by  interested  jxjrsons,  should  not 
PWties  so  situate  Ix*  qualified  by  express  enactment,  and  without 
'Wch  statutoiy  qualification,  and  must  not  the  principle  of  the  com- 
"ion  law  be  adhered  to,  notwithstanding  its  application  may,  in  its 
Ptt«tical  working,  operate  inconveniently  if     The  ofiice  of  commis- 
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sionei"s  of  seAvera  has  always  been  known  to  the  English  law ;  for,  b 
the  coniuion  law,  the  Crown  used  to  grant  commissions  for  inquirin 
into  the  want  of  repaiutions  of  sea  walls,  ditches,  gutters,  sewer 
kc, ;  but,  in  England,  matters  of  this  kind  long  since  became  reci 
lated  by  Acts  of  Parliament,  the  chief  of  which  was  the  23  He: 
VI II.,  cap.  8,  made  perpetual  by  3  and  4  Edw.  VI.,  cap.  8,  by  Trhic 
it  is  enacted  that  connnissions  of  sewers  shall  be  directed  to  sue 
substantial  and  indifferent  pei^ons  as  shall  be  named  by  the  Loi 
Chancellor,  Treasurer,  and  two  Chief  Justices,  or  by  three  of  ther 
whereof  tlie  Chancellor  to  be  one  :  the  form  of  the  commission  is  the 
given,  in  which  the  connnissioners  are  styled  our  Justices,  who  are  1 
incjuire  by  the  oaths  of  honest  and  law^ful  men.  By  the  25  Hen.  VII 
cap.  10,  it  is  enacted  that  no  pei-son  shall  be  compelled  to  act  in  th 
execuuon  of  any  commission  of  sewei*s,  unless  he  be  dwelling  withi 
the  Counoy  whereof  he  is  or  shall  be  assigned  to  be  commissioner 
and  because  divei-s  persons  theretofore  assigned  to  be  commissioner 
have  refused  to  be  sworn,  whereby  commissions  remain  withou 
efi'ect  in  execution,  a  foifeiture  is  imposed  upon  persons  so  refusing 
shiiwing  that  connnissioners  had  been  appointed  out  of  their  ow: 
counties,  and  that  it  was  a  situation,  the  duties  of  which  partie 
reluctantly  discharged.  The  commissioners  so  appointed  are  liolde: 
to  l)e  a  Court  of  Record,  and  the  connnissi(mei*s  are  clearly  judicia 
officers,  and  I  can  lind  no  dictum  or  case  in  which  it  is  hinted  tha 
they  can  act  in  matters  in  wljich  they  are  pei-sonally  intei'ested ;  an- 
the  Act  clearly  and  expressly  specities  that  they  shall  Ixj  inditferen' 
that  is,  disinterested  persons,  and  it  would  seem,  indeed,  strange  i 
interested  parties  coul<l  be  j\idges,  and  the  law  so  strict  with  refei 
ence  to  the  jmoi-s.  We  find  in  Rex  i\  Somei^et  C<immissioner 
(7  Ea*^t.  71),  a  presentment  by  a  jury  constituted  as  the  ancient  usag 
had  bet^n,  was  held  illegal  and  void,  because  the  jury  were  interestec 
In  this  Province,  the  first  Acts  regulating  connnissioners  of  sewei 
were  the  20  Geo.  III.,  cap.  4o,  and  34  Geo.  III.,  cap.  8 ;  these  wer 
repealed  by  10  and  11  Geo.  IV.,  cap.  29,  which,  after  reciting  tha 
the  Acts  in  force  were  ineffectual,  enacted  that  on  application  of  an; 
proprietors  of  any  mai-sh,  the  Governor  might  appoint,  by  coinmis 
sion,  such  able,  discreet  persons,  as  to  him  should  seem  meet  to  b 
commissioners  of  sewers,  and  such  commissioners  were  authorise 
and  empowered  to  convene  and  meet  together  from  time  to  time,  fl 
occasion  might  require,  to  consult,  consider  and  devise  means  an 
methods  for  building,  <tc.,  and  to  tax,  tc,  with  an  impoi'tant  pre 
vision  that  any  person  aggrieved  by  any  proceeding  of  commii 
sionei*s,  might  appeal  thereirom  to  Uie  Supreme  Court  or  Court  c 
Ni>tl  Prills,  This  Act  was  repealed  by  the  Revised  Statutes,  an> 
part  1st,  title  10,  cap.  G7,  substituted,  in  many  respectn  containix^ 
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tile  same  provisioas,  omitting,  however,  the  clause  gmnting  an  appeal. 
0«p.  68  of  the  Revised  Statutes,  makes  provision  for  election  of 
commissioners  in  Westmorland  and  Al]>ei*t  Counties.     The  fii-st  Act 
authorizing  the  draining  of  Germantown  Lake,  the  special  duty  for 
for  which  the  commissionei's  in  this  case  were  appointed,  was  the 
TUth  Vict.,  cap.  20,  which   (here  follows  an  abstract  of  the  special 
a'ovisions  of  these  Acts).     By  a  comparison  of  these  Acts  w^ith  the 
iiglish  Statutes  it  will  Ije  seen  that,  though  the  phraseology  and 
tlie  hkkIcs  of  procce^ling  arc  by  no  means  the  same,  the  duties  to  he 
j>erfonned  under  botli  are  necessarily  of  a  similar  character,  and  the 
j>owers  given  to  the  commissioners  in  this  Province  are,  in  many 
re.spects,  much  greater  than  those  in  England,  for.  ill  a  great  variety 
of  cases,  where  the  c()mmiss!onei*s  here   may  themselves  pt'iform 
many  things  without  the  intervention  of  othei-s,  in  England  they 
ca.n  only  act  on  an  inquiiy  l)y  the  oaths  of  good  and  lawful  men, 
a.rid  in  the  impoi-tant  mattei*s  of  taxing  an(]  assessing,  which  the  com- 
^nissioneis  here  have  the  juiisdiction  witliin  tliemselves  to  do;  in 
England  the  commissionere  have   only  authority  on    the  pi-esent- 
Jii^nt  of  a  juiy,  without  which  the  rate  is  utterly  void,  Wingate  /'. 
^Vaite,  (C  M.  ^  W.  7.3U).     So  with  respect  to  selling  delintpient's 
la.iifls;  here  tlie  commissioners  are  empowered  to  issue  their  war- 
I'H.nt  to  the  sheriff  simply  directing  him  to  sell  at  public  auction ; 
'^lat  in  England,  when  the  cominissi(mei-s  for  the  like  cause  desire 
^    sale  of   lands   they  must  certify  it  into  chancery  and  the  royal 
**-^-sent  he  had.     Are  these  commissioners,  then,  merely  to  be  consid- 
^t'^^d  ministerial  officers?     What  is  to  l)e  understood  by  acts  of  a 
J^idicial  as  opposed  to  acts  of  a  ministerial  character?     Are  they  not 
^^ose  acts  by  which  any  officer  is  V)y  law  authorized,  either  on  evi- 
dence or  view,  or  on  infonnation  within  his  own  knov/ledge,  in  the 
^Xercise  of  his  disci*etion  and  judgment,  to  inteifere  with  the  prop- 
^J^yof,  impose  burthens  on,  and  determine  the  rights  of  others,  with- 
*^tit  their  consent  and  against  their  will  ?     I  take  it  that  it  does  not 
foUoVthat  the  act  is  less  judicial  because  the  judge  or  party,  by 
"^'latever  name  he  may  be  called,  may  decide  without  holding  a 
^ourt,  granting  a  hearing,  examining  witnesses,  or  without  the  inter- 
'^fcntion  of  a  jury,  or  of  any  of  those  constitutional  guards  vrhich 
ptt)tect  suitors  in  the  ordinary  courts  of  justice.     On  the  contmiy, 
^  such  a  case,  there  seems  to  me  the  greater  reason  why  i)arties 
I      '^hose  property  and  rights  are  to  be  affoctecl  by  such  an  arbitrary 
k      Wbunal,  should  have  the  benefit  of  the  principle  which  secures  him, 
K     '^tany  rate,  a  disinterested,  and  so  to  be  presumed  an  impartial  one; 

■  ^d,  in  the  case  before  us,  are  not  the  conunissioners  the  sole  judges 

■  of  the  matters  to  be  done,  the  amount  to  be  expended  in  doing  them, 
m    ^d  the  persons  who  are  to  pay  for  what  is  done?    That  is,  they 
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adiiiiiiister  this  law,  and  adjinlicatc  upon  the  rights  of  all  pailie  =r-^ 
owninj;jf  land  within  thoir  jinisdiction,  by  dctennining  how  luan^^* 
canals  shall  be  cut,  not  on  any  iletined  route,  but  at  such  places  a^  --s 
they  nmy  deem  most  advisable,  whose  property  shall  be  inva(le«_"~^, 
and  without  any  consent  of  owneiN  t<j  appri^priate  so  mucli  of  tK>    ^ 
same,  not  exceedini/  six  rods  in  wirlth  for  anv  one  canal,  as  the    -^- 
may  <leem  necessary;  what  tlaiiis  or  other  obstructions,  whasesoev«=Cz^r 
the   property  may  l>e,  they  shall   l)e   i-emoved.  and   without   lini    ^t 
or  restriction  Uj  agree  as  to  the  amount  of  damage  to  lands  ur  pvo^p- 
eity  arising  from  their  acus.  witli  power  to  tax  all  pei^soiis  owniLi^*^ 
lands  within  their  jurisdiction  fur  the  same,  witli  all   expenses    ^rSi 
draining  and  ditching,  and  this  by  n«i  rixed  stiuulaiil.  but  by  haviwi^ 
due  regard  to  ([uantity  and  cpiality  of  land  of  each  pi-oprietor      of 
land  respectively,  an<l  benefits  to  be  receive<l,  allowing  for  a  ditlW^  i-- 
ence  of  improvement  in  (lifR-r./nt  lots,  according  to  locality,  witrli 
respect  to  Ho  wage  of  ti<le- water  or  any  otlier  local  l.>eneftts,  and  tl;i]«s 
witliout  pi'ovisi(m  for  any  appeal;  duti«,'s  retjuiring  the  exercise     f>f 
very  nice  discrimination,  great  discreti(;n,  and  certainly  the  strict. e.-st 
impartiality,  opposed,  in  every  Miise  of  the  wonl,  in  my  opinion,  t«.i 
mere  ministerial  acts,  and  duties,  it  seems  to  me,  in  view  of  tJit' 
frailty  of  our  connnon  nature,  scarcely  possible  for  any  man  pei>!0/i.- 
ally  interested,  as  every  proprietor  must  lx\  in  each  and  even*  of 
these  jjuestions,  however  honest  his  intentions,  satisfactorily  to  (list- 
char;^«'.     It  occui*s  to  me  that  if  there  ever  was  a  matter  atiectiix  lS 

f)ropertv  in  which  a  man  would  have  a  liglit  to  ask  that  he  shoul  •- ^ 
lave  a  <lisinterested  impartial  tribunal,  it  is  when  his  land  is  tol"»"^' 
taken,  or  what  are  considered  impr<)vements  by  othei>i,  forced  on  hii  -^^^ 
witliout  his  consent  and  possibly  against  his  will,  and  wlien  Iw 
called  upt;n  to  pay,  not  for  benefits  received,  but  for  those  which,  i: 
the  opinion  c>f  his  Judges,  are  to  be  received,  not  for  tangible  iui 
provcments,  the  value  of  which  miglit  l>e  fixed  by  some  rea.sonal»l« 
certain  scale, but  for  impiovenients  acct.)rding  to  locality  with  respoc 
to  riowaiife  of  tide-wattM*  or  anv  other  local  benefits,  matters  •neecs 
sarily  largely  of  mere  opinion,  if  not  of  almost  niei'e  speculatioi 
and  involving,  as  appears  by  the  assessments  in  this  case,  in  view  o 
the  general  circumstances  of  the  people  of  this  country,  such  larg« 
investments  for  the  impiovement  of  compiratively  valueless  lamU 
To  be  <lebarre(l  from  such  a  tribunal,  and  to  have  his  ri^fhts  det^fi 
mined  without  appeal  l»y  C(i-pioprietors,  whose  interests  are  to  hav« 
their  lands  as  little  interfered  with  and  injured  and  as  much  bene 
fitted,  and  this  at  as  small  an  expense  as  possible,  and  who  ai" 
necessarily  relieved  just  in  pi'oix)rtion  as  the  burthens  are  throw 
on  thi^  other  proprietoi"s,  creates  in  my  mind  no  surprise  that  th-  ^ 
result  of  the  lal>ors  of  the  commi.ssionei"s,  however  caivfully  aa^ 
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Bstly  performed,  should  be  the  subject  of  dissatisfaction  and  com- 
Qt.  These  duties,  then,  would  seem  to  nie  to  want  all  the  ingre- 
its  of  a  ministerial,  and  to  possess  all  the  elements  of  a  judicial 
ucter,  and  the  inference  from  section  14,  title  10,  appears  to  me 
bow  that  the  Legislature  so  considered  them,  by  giving  by  ex- 
B  enactment  the  actions  therein  specified;  for,  if  merely  minis- 
d  officers,  they  would  be  liable  for  wilful  neglect  and  gross 
igence  without  any  such  provision,  and  th<ire  are  in  this  Act 
f  provisions  which  render  the  position  of  a  proprietor  inconsistent 
)t  ivholly  incompatible  with  that  of  a  commissioner,  shewing  that 
Legislature  could  never  have  contemplated  the  possibility  of 
ers  being  commissioners.  Thus,  in  the  event  of  the  canal  passing 
tigh  the  lands  of  the  commissioners,  or  the  removal  of  obstruc- 
3  owned  by  commissioners,  are  they,  as  coinmissionei's,  to  agree 
I  themselves  as  ownei-s  as  to  the  amount  they  should  receive  ? 
o,  there  can  be  no  doubt  that,  as  between  themselves,  a  veiy 
rifactorv  valuation  would  be  arrived  at ;  but  how  far  it  would  be 
>  those  who  would  have  to  pay  would  be  much  more  question- 
.  It  can,  I  think,  hardly  be  supposed  that  the  Legislature  could 
5  contemplated  any  thing  so  unreasonable.  If  they  are  not  to 
le  with  themselves  there  would  seem  to  be  no  way  in  which  the 
unt  they  ought  to  receive  could  be  estimated  or  fixe<l,  as  the 
ion  providing  for  an  arbitration  is  only  applica])le  to  cases  when 
commijssioners  and  ownei*s  cannot  agree,  and  tlie  follo^^•^ng  sec- 
is  again  only  applicable  when,  on  such  disagreement,  either  party 
sea  or  fails  to  choose  an  arbitrator  or  the  arbitration  falls  through 
no  other  provisions  are  made.  So  in  section  0,  cap  7,  title  10, 
commissioners  are  to  cause  a  just  valuation  by  five  disinterested 
holdei*s  of  the  loss  sustained  by  any  land  proprietors  in  conse- 
ttce  of  dyking,  &c.,  thereby,  I  think,  intending  to  establish  a  dis- 
rested  tribunal.  It  can  scarcely  have  been  tlie  intention  of  the 
islature  that  interested  parties  should  nominate  a  disinterested 
' ;  on  the  other  hand,  I  can  find  no  provision  from  which  any 
rence  can  be  drawn  that  it  was  the  intention  of  tlie  Legislature 
)  owners  might  be  commissionei-s,  and  I  am  unable  to  see  any 
logy  to  the  case  of  assessois  of  Parish  and  ( 'ounty  rates,  which 
been  referred  to ;  their  duties  being  simply  to  assess  an  equal 
t  as  a  poll  tax,  and  a  rate  in  just  and  equal  proportions  upon  the 
estate  situate  in  the  Parish,  and  on  the  personal  estate  and  in- 
168  of  the  inhabitants  thereof,  the  value  of  which,  by  section  20 
the  present  law,  each  person  may  himself  declare  under  oath,  and 
the  value  so  declared  he  is  to  l)e  rated,  so  that  every  man  may 
ke  hiii|self  his  own  as.scssor  so  far  as  the  value  of  the  pn^perty  is 
Qirned,  and  this  is  the  only  matter  in  which  the  slightest  dis- 
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cretion  is  vested  in  the  assesi^ors.     As  to  the  ease  of  elected 
inissioners,  winch  has  also  been  refeired  to.  I  do  not  see  that  i^^ 
inference  arises  from  the  power  given  to  certain  sections  to  eL^ 
their  OAvn  conniiis.sionei"s,  one  way  or  the  other ;  if,  on  the  one  ha.-^ 
an  election  was  duly  held,  and  no  proprietor  objected  to  a  eandi<&.^ 
pn)pc>s('d  on  the  ground  of  his  interest,  it  might  not  be  open  to  hxji 
after  he  had  entered  on  the  duties  of  his  office  to  question  his  quaii 
Hcati'Mi  or  right  to  act;  if ,  on  the  other  hand,  a  majority,  havi;^ 
possibly  some  design  of  their  own  to  carry  out,  or  honestly,  as  tie 
case  might  be,  should,  against  the  protest  and  wishes  of  the  minorify; 
elect  one  of  themselves,  the  rtsult  might  be  very  ditiercnt.     So  a 
question  mig'.it  arise  if  a  disinterested  pai*ty  was  elected  and  he  sub- 
sequently became  interested  ;  but  it  will  be  time  enough  to  dedde 
these  ([uestions  vrhen  they  arise  ;  nor  am  I  pressed  with  the  consid- 
eration that  the  meeting  which  elects  commissioners  is  a  meeting  of 
proprietors,  at  which  the  person  to  be  elected,  if  disinterested,  would 
not  be  present.     This  appeal's  to  me  to  offer  no  greater  difficulty 
than  the  Governor  and  Council  now  have  in  appointing  a  pei^son  not 
pres(*nt  at  the  time  of  such  app<nntment ;  and  if  it  was  a  substantial 
dithculty,  it  would  have  the  etiect  of  actually  preventing  the  pro- 
priet<;rs  from  electing  a  disinterested  pei*son ;  but  I  can  discover 
nothing  in  the  Act  which  indicates  that  the  proprietors  are  to  be 
limiUMi  in  their  choice  to  ceitain  of  their  own  number.     It  appears  to 
me,  then,  on  the  riiost  careful  considemtion  of  this  case  that  I  can  give 
it,  that  to  permit  parties  interested  to  do  the  things  contemplated  by 
this  Act,  is  directly  opposed  to  the  policy  and  well  recognized  and 
most  important  principle  of  the  law,  a  principle  so  rigidly  adhered 
to  and  carried  so  far  as  often  U)  make  a  remote  and  tiifling  interest 
in  the  sul)ject  matter,  operating  to  disqualify  the  Judge,  most  incon- 
venient ;  a  principle  that,  I  think,  can  cmly  be  overturned  by  expre» 
enactment  or  by  a  clear  iiresistible  inference  from  the  provisions  » 
the  Act  constitutin'' the  jurisdiction,  neither  of  which  can  I  discover 
in  this  case.     If  in  this  case  inconveniences  result  from  the  applica- 
tion of  the  principle,  the  Legislature  alone  can,  in  my  opinion,  gi^ 
the  lemedy." 

"Having  this  fundamental  principle  for  my  guide,  I  think  noaug' 
gestions  of  policy  should  induce  me  to  svrerve  fi"om  it,  agreeing  w* 
1  do  most  fully,  with  the  powerfully  expressed  opinion  of  Lori 
Abinger,  in  Adams  r.  Bankart  (1  C.  M.  k  R.,  G85),  who  says:  *I  1»^ 
always  thought  that  policy  is  the  last  guide  to  which  the  Judge* 
of  tlie  (^'ourts  of  Law  ought  to  resort.  If,  indeed,  there  be  t^ 
decisions  which  can  govern  them  and  no  principle  which  can  leij 
them  on  their  way,  then,  and  then  only,  accoixling  to  tli^  light » 
their  own  imperfect  mind.,  they  must  endeavor  to  discover  and  hj 
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iown  such  rules  as  they  conceive  best  adapted  to  promote  the  public 
>ood;" 

From  these  observations  we  desire  to  withdraw  nothing  and  we 
lave  little  to  add.  On  the  second  point  we  only  wish  to  refer  to 
:-he  case  of  Regina  v.  The  Recorder  and  Borough  of  Caiiib.  (4  Jur. 
S.  S.  834)  not  cited,  and  to  the  case  of  Regina  v.  Wartou  (1)  Jur.  N. 
3.  32o)  since  decided.  The  first  of  these  cases  was  on  an  appeal 
igainst  a  poor  rate  at  a  borough  quarter  sessions.  The  rate  was 
)rdered  to  be  amended  with  costs.  At  the  next  sessions  the  deputy 
•ecorder,  who  was  a  rate-payer  in  one  of  the  parishes  of  the  union, 
nade  an  order  which  fixed  the  amount  of  the  costs.  Held,  that  the 
naking  of  such  an  order  was  a  judicial  act,  and  consefjuently  the 
>rder  was  void.  Lord  Campliell,  who  expressed  himself  as  extremely 
K)iTy  to  come  to  the  conclusion  that  the  objection  on  the  ground  of 
nterest  must  prevail,  though  there  was  no  suggestion  that  the  deputy 
^-econler's  jucigment  was  in  the  remotest  degree  influenced  by  his  in- 
terest, says:  "He  must  l>e  taken  to  have  judicially  decided  on  making 
gin  order  for  costs  and  therefore  he  was  adjudicating  his  own,'  and 
Wightman,  J.,  says:  "It  is  clear  beyond  a  reasonable  doubt  that  the 
award  of  costs  was  the  act  of  the  deputy  recorder,  and  it  was  a  judical 
act;  also  the  costs  were  payable  out  of  a  connnon  fund,  to  which  the 
yarish,  in  which  he  was  a  rate-payer,  contributed,  and  therefore  he 
nad  an  interest,  however  small,  in  the  matter. 

In  Regina  v.  Warton  (0  Jur.  N.  S.  .325),  decided  4th  June,  18G;3, 
it  was  held  under  the  3  and  4  Wm.  IV,  cap.  22,  sec.  13,  that  no  order 
in  respect  of  repairs  could  be  made  by  commissioners  of  sewers  upon 

*  pei-son  who  became  owner  of  lands,  subsequently  to  the  date  of 
tte  commission,  and  who,  consecjuently,  had  not  been  presented  by 

*  jury  as  the  person  liable  thereto.  Presentment  having  iK'en  made 
^f  one  Allan,  as  owner,  under  a  connnission  of  1850,  the  order  was 
^ade  at  a  ('ourt  hciM  2Gth  July,  ISOO,  where  it  appeared,  upon  the 
^^dence  of  the  parish  bailiif,  that  one  Warton  was  the  owner  of 
^i^in  mai>ihes,  late  belonging  to  Allan,  who  had  been  so  previously 
?*>5sent^d  and  had  not  traversed  the  presentment.  We  mention  this 
^^^e  not  because  it  is  directly  in  point,  for  it  is  not  contended  that 
^  this  Province  a  presentment  is  necessary,  but  for  the  purpose  of 
Jltroducing  certain  oV)servations  of  two  of  the  learned  Judges  which 
'^^^a.r  on  the  general  doctrine  we  are  discussing.  Compton,  J.,  says: 
"l^he  case  of  Wingate  v.  Wait  (G  M.  cS:  W.,  739)  shews  that  the  pre- 
^ntment  of  a  juiy  is  the  foundation  of  the  proceedings,  and  I  take 
^  that  the,  question  of  ownership  is  also  to  Ik;  established  by  present- 
ment Now,  in  addition  to  the  obsei-v'ations  of  the  Lord  Chief  Jus- 
^ce  as  to  the  wording  of  the  statute,  we  find  that  this  coui-se  has 
"*en  adopted  frpm  the  earliest  times.     In  the  charge  given  by  Callis, 


362  CA8ES   IN  THE  8UKREME  COURT 


The  Queen  v.  The  OommiMimien  of  the  f^rermaatown  Lake  District. 

App.  305,  it  is  said  the  jury  are  to  inquire  of  what  lands  are  lying 
within  reach  of  damage  by  any  defects  or  defaults,  and  to  whom. 
they  are  Ijelonging,  and  of  the  persons  fit  and  proper  to  be  charged, 
to  the  repairs  with  the  quantity  and  quality  of  their  estates,  so  wat> 
all  such  persons  may  l)e  charged  and  taxed  in  proportion  to  their" 
rights  and  interests.     This  is  not  merely  incidental  to  the  mentiom. 
of  the  lands,  but  is  an  essential  part  of  the  inquiry,  because  a  party* 
must  have  the  right  of  traversing  that  which  is  in  fact  th^  basM 
and  foundation  of  his  liability,  and  it  seems  to  me  a  monsti*ous  stated 
of  things  that,  without  any  mode  of  disputing  his  liability  or  right 
to  be  heard  upon  the  question,  a  party  has  to  Ix)  brought  in  and  an 
order  made  upon  him  to  be  carried  out,  if  necessary,  by  fine  and  dis- 
tress, in  such  case  having  had  no  opportunity  of  being  heard,  and 
traversing  the  finding  of  the  jury  made  behind  his  back,  he  is  to  be 
told  that  if  it  should  hereafter  prove  that  the  Justice  in  distraining 
had  acted  wrongfully,  and  without  juiisdiction.  he  may  have  the 
meagie  satisfaction  of  bringing  an  action.     This  is  not  the  course  of 
our  law,  which  confers  ji>/vwh6 /la/^  the  right  of  answer,  more  par- 
ticulaarly  in  those  cases  where  the  proceedings  are  ex  jxirte.     To 
this  nile  there  are  ceitainly  exceptions,  such  as  in  the  case  of  a  find- 
ing oi  finjatH  fecit  by  a  coroner's  jury,  which  involved  the  forfeiture 
of  land  and  goods;  but  these  and  other  exceptions  of  the  old  law 
have  always  been  viewed  with  re^probation.     We  are  now  asked  to 
put  the  defendant  in  the  same  situation,  and  it  is  clear  that  could 
not  have  been  done  before  the  late  statute.     I  cannot  see  what  pro- 
tection it  is,  or  what  answer  it  afibrds,  to  a  pei-son  who  disputes  his 
lial»ility  and  is  desirous  of  traversing,  to  say:  *A  was  liable  seven 
years  ago  and  did  not  dispute  his  liability  when  he  had  the  oppor- 
tunity of  doing  so.'     Some  connection  must  be  shewn  between  A  and 
the  pel-sou  on  vrhom  the  claim  Is  made  or  nothing  can  be  properly 
done.     Tliis  is  in  accordance  with  the  general  rule  of  law  that  a 
party  iiuist  have  an  opportunity  of  answering  Iwfore  his  liability 
can  be  e.stai>lished,  a  rule  which,  unless  qualified  by  the  Legislature 
in  this  particular  case,  I,  for  one,  should  strongly  uphold."     And 
Blackburn,  J.,  say:  "The  eftect  of  the  decision  in  Wingatc  v.  Wait  is 
that  the  presentment  of  a  jury  is  the  foundation  of  such  proceedings 
as  the  present,  and  such  presentment,  it  is  clear,  must  be  traversaUe, 
therefore,  as  a  necessaiy  preliminary  to  the  attachment  of  any  lia- 
bility to  repair,  a  presentment  of  the  person  on  whom  the  liability 
is  sought  to  1^  cast  must  be  made.     It  would  be  unjust  and  hard  in 
the  extreme  upon  a  pei-son,  if  an  ex  paiie  order  could  be  made  finally 
upon  him  without  giving  him  an  opportunity  of  traversing,  and  tha^ 
a  presentment  was  necessary  before  the  recent  statute  is,  I  think, 
clearly  established." 
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It  is  the  general  rule  of  law  that  a  party  must  have  an  opportu- 

rity  of  answering  before  his  liability  can  be  established,  and  it 

"Would  be  unjust  and  haixl  in  the  exti-enie  upon  a  person  that  an  ex 

jfMwte  oixler  could  l>e  made  finally  upon  him  without  giving  him  an 

opportunity  of  answering.     Sui-ely  it  would  be  contraiy  to  all  reason 

ii  that  important  rule  is  set  aside,  that  we  should  ignore  an  equally 

inipoitant  and  clearly  enunciated  principle  of   our   jurisprudence, 

that  no  one  shall  act  as  a  judge  upon  an  inquiry  in  which  he  is  i>er- 

«onally  interested  without  a  clear  and  explicit  statutoiy  declaration 

forcing  us  to  do  so.     If  sucli  injustice  and  hardship  is  imposed  on  a 

party,  ought  we  to  deprive  him  likewise  of  the  protection  of  an  im- 

Krtial  tribunal  ?  and  this  too  where  we  have,  as  presented  by  the 
1  of  assessment,  the  greatest  diversity  combined  with  almost  in- 
finitesimal distinctions  of  benefits  assessed  ranging  from  ten  cents 
^  85.50  an  acre.  Without  attempting  to  understand,  on  the  one 
'jand,  by  what  process  or  principle  an  acre  of  land  is  asccitained  to 
be  benefitted  to  the  extent  of  a  few  cents,  or  how  it  is  possible  to 
discriminate  so  nicely  as  to  say,  as  is  done,  that  seven  acres  are  ]>ene- 
fit'^l  ten  cents  an  acre,  or  seven  others  just  two  cents  an  acre  more, 
*ci<i  three  other  acres  just  two  cents  an  acre  more  than  the  last, 
•5^cl  three  other  acres  just  two  cents  an  acre  more  than  this,  and 
»i3cty  acres  82.75  an  acre,  and  thirty-eight  acres  just  five  cents  an 
•^X'e  more,  or  without  pretending  to  say,  on  the  other  hand,  that  this 
ca*i::inot  be  done  or  was  not  rightly  ilone  in  the  present  case,  we  think 
*^Cih  an  extremely  minute  diversity  of  assessment  and  aluiost  inap- 
P^^aciable  amount  of  benefit,  coupled  with  benefits  in 'other  instances 
P^^t  down  at  so  large  an  amount  as  to  make  the  assessment  buithen- 
scune,  justified  the  learned  ('hief  Justice  on  the  fonner  occasion  in 
8^34ng,  and  fully  justifies  us  now  in  repeating,  that  to  adjust  satis- 
f^Otoriiy  by  an  ex  parte  proceeding  those  fine  conflicting  interests, 
''^cjuired  not  only  gi-eat  practical  knowledge,  ]>ut  the  very  nicest  <lis- 
^^t^mination  and  judgment  of  the  most  impartial  and  disinterested 
"^inds. 

As  to  the  third  point  raised,  the  present  is  certainly  distinguishable 

*^*oin  the  former  case  in  this,  that  here  some  of  the  commissioners 

10  appear  to  have  acted  throughout  were,  independently  of  the 

aeral  intei*est,  i-esulting  froui  their  ri<jhts  and  liabilities  as  owners 

land  within  the  district,  clearly,  directly,  and  pecuniarily  interested 

the  transactions  of  the  commissionei-s  themselves.     The  job  in- 

^c^lving  by  far  the  largest  amount  of  work  done  and  money  expended, 

*<>  reimburse  which  tlie  present  assessment  was,  to  a  great  extent 

^^xied,  was  bid  oflf  by  one  Elijah  Kinnie,  a  brother  of  one  of  the 

^ommiflsioners,  who  transferred  to  Michael  Keiver,  another  of  the 

^^ommissionei'S,.  the  whole  job  so  bid  ott'  by  him  for  £085.     This 
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ti-ansfer  is  consented  to  by  the  commissioners  by  a  writing  sig-xie 
by  Agivan  Tingley,  Jr.,  the  said  Michael  Keiver  and  Thomas      Tt 
Kinnie,  and  in  which  they  say  tliey  will  direct  their  clerk  to  plac( 
to  the  credit  of  Michael  Keiver  on  his  book,  f  (iSo.     A^in  in  Auorust 
18G2,  another  job  was  put  np  by  the  commissionei's  and  let  to  Agr'ean 
Tingley,.  one  of  themselves.     On  the  11th  July,  18G4,  another  joh 
was  put  up  and  let  to  (me  William  Tingley.     This  job,  the  commis- 
sioners state,  was  abandoned  l>y  Tingley  and  completed  by  A<Tean 
Tin^^ley,  jr.,  a  commissioner,  for  the  amoiint  at  which  it  was  let  to 
William  Tingley.     In  the  general  statement,  among  the  land  damagies 
allowed  and  days  works  charged,  independent  of  the  time  chai^l 
for  by  the  commissionei's,  as  connnissir)ners,  there  are  land  damages 
and  intei-est  allowed  Agi*ean  Tingley,  a  connnissioner,  and  exclusive 
of  time  charged  for  ovei-seeing  and  attendance  as  commissioners,  one 
day  s  work  charged  for  each  of  the  commis.si<mers,  Tingley,  jr.,  Keiver 
and  Kinnie,  and  allowed.     Here  we  have  commissioners  contracting 
for  themselves  pei'sonally,  on  their  own  behalf  and  for  their  own 
benefit,  with  themselves  otKciallv,  as  commissionei's,  on  behalf  and 
for  the  benefit  of   the  land  owTiers ;  as  conmiissionei-s  fixing  ana 
aijreeinor  with  themselves  as  to  land  dama<>'es  as  ajjainst  the  other 
proprietors,  to  be  paid  to  one  of  themselves,  employing  themselves 
individually  as  servants  or  day  laborei"s  to  themsflv^es  officially,  as 
commissioners  ;   as  connnissioners  passing  judgment  cm  their  own 
work,  as  connnissionei's  and  employes;  and,  aft(»r  deciding  that  they 
had  fulfil  led  their  conti^acts  and  done  their  work  to  their  own  satis- 
faction, and  det^nninin^  how  much  they  shall,  a*^  commi&sioners,  pay 
themselves  as  individuals,  they  finally  adjudicate  who  shall  pay  them 
and  what  proportion  each  of  those  they  declare  liable  shall  pay,  and 
some  oi  themselves  being  ot  the  numl)er  who  are  to  pay,  they  fix 
what  proportion  they  inrlividually  shall  pay,  and  all  this  without 
the  party  now  called  upon  to  pay  nearly  one-third  of  the  whole  of 
this  large  expenditure  tor  an  alleged  benefit,  as  he  protests,  forced 
on  him  against  his  will  ^tnd  without  any  opportunity  of  being  heard 
in  the  matter,  or  any  means  of  controlling  the  proceedings.    All  the 
difficulties  the  learned  Chief  Justice  forsaw  on  the  former  occasion 
are  more  than  realized  on  the  present,  and  though  the  startling  facts 
nov/  presented  were  wanting,  or  at  any  rate  <lid  not  appear,  the  cer- 
tiorari having  been  refused  and  the  proceeding  not  brought  up,^ 
cannot  say  that  they  present  the  matter  to  our  minds  on  principle 
in  a  different  light  fi-om  what  the  learned  Chief  Justice  then  viewed 
it  in,  when  he  pointed  out  some  of  these  anomalies  as  possible  to 
arise  if  the  principle  of  interested  parties  being  allowed  to  act  Wtf 
sanctioned ;  but  they  illustrate,  we  think,  so  strongly  the  laisotBiw* 
ness  of  the  former  decision,  that,  for  the  treasons  we  have  assigwA 
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and  because,  as  said  by  CockbuiTi,  C.  J.,  in  Regina  v,  Allen,  (10  Jur. 
N.  S.  790),  "the  principle  that  interested  parties  are  incompetent  to 
act  is  the  essence  of  justice,"  we  cannot,  without  the  controlling  force 
of  an  appellate  tribunal,  whose  decisions  are  binding  on  this  Court, 
feel  ourselves  wan*anted  in  atfinning  what  we  believe  to  be  contrary 
to  law  and  opposed  to  the  lii-st  principles  of  justice,  and  which,  if 
now  established  as  a  binding  precedent  to  govern  this  case,  must  be 
hereafter^followed  in  all  similar  and  analogous  cases.     We  are  free 
to  admit  that  this,  by  reason  of  the  conliictinor  decisions,  leaves  the 
law  in  a  very  unsatisfactory  state,  and  we  shall  be  pleased  to  hear, 
if  the  legal  advisers  of  the  commissioners  are  dissatified  with  our 
views,  that  this  judgment  has  become  the  subject  of  appeal,  for  fur- 
thering which  this  Couit  will  grant  every  facility.     But,  under  the 
circumstances,  we  think  the  buithon  of  initiating  an  appeal  should 
pot  be  cast  on  the  party  thus,  in  our  opinion,  entitled  in  law  to  our 
judgment.     We  therefore  think  we  are  l)ound  to  quash  this  assess- 
ment. 

Allen,  J. — This  was  an  application  to  quash  an  assessment  made 
^pon  certain  lands  in  the  Countv  of  Albert,  known  as  the  Lake  Dis- 
trict, under  the  Acts  19  Vict.  c.  26,  and  22  Vict.  c.  53. 

The  objections  to  the  assessment  were — 


i 


1 .  That  the  assessment  was  upon  the  land,  and  not  upon  the  owner 
^f  the  land. 

2.  If  this  was  not  clear,  that  it  was  uncertain  whether  the  assess- 
ment was  on  the  land,  or  on  the  owner  of  the  land ;  and  whether  it 
^*ts  upon  Jaseph  W.  Turner,  or  Elisha  P.  TuiTier,  or  on  both  ;  and  if 
^^  both,  that  it  was  uncertain  how  much  each  was  to  pay. 

3.  That  Thos.  W.  Kinnie  and  Agrean  Tingley.  two  of  the  defend- 
^^ts,  were  interested  in  the  work  and  liaV)le  to  assessment,  and 
therefore,  not  competent  to  be  appointed  commissioners,  or  to  act. 

4.  That  the  defendant,  Michael  Keiver,  was  interested  in  the  mat- 
ter to  be  decided  by  the  commissioner.-?,  and  interested  in  a  contract, 
^J^d  in  work  done  under  direction  of  the  connnissionei's,  and  there- 
^^tb  incompetent  to  act. 

One  of  the  questions  raised  in  this  case,  viz.,  whether  persons  in- 
t^t'ested  in  lands  within  the  Lake  District  and  liable  to  be  assessed 
^uder  the  Act,  can  be  appointed  and  act  as  commissioners,  has  been 
^li^eady  expressly  decided  by  a  majority  of  this  Court,  in  Calhoun's 
^^^se,  Hilary  Term,  1863;  and,  so  far  as  the  point  decided  there  is 
applicable  to  the  present  case,  I  feel  bound  by  it,  though,  if  the 
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(|ue.stion  was  now  raised  for  the  first  time,  I  might,  and  pn>liabl 
would,  have  come  to  a  different  conclasion.  I  do  not  understan 
the  Court  as  deciding  in  that  case,  that  though  pei-sons  owning  land 
in  the  distiict,  and,  therefore,  liable  to  be  assessed,  ai-e  not  disciual: 
fied  from  being  appointed  commissionei-s;  that  they  are  necessaril 
qualified  to  perform  all  the  duties  peitaining  to  the  office  of  com 
missioners.  The  following  expressions  in  the  judgment  seem  to  shei 
this :  The  Court  say :  "  Even  if  the  commissioners,  from  interesi 
were  disqualified  from  performing  some  pai*t  of  the  duties  of  th( 
office,  they  would  be  perfectly  (jualified  to  perfonn  other  duties.' 
*  *  *  "It  is  (juite  clear  that  if  the  inttTest  of  the  commissionei's  isi 
legal  disqualification  for  the  performance  of  any  particular  act,  th< 
pmceedings  arising  from  that  particular  act  may  be  set  aside." 

The  CJourt  held,  in  that  case,  that  the  commissionei's  were  nol 
judges;  that  the  making  an  assessment  was  not  a  judicial  act;  am 
that  none  of  the  duties  assigned  to  them  were  judicial,  or  even  quan 
judicial,  and,  therefore,  the  principle  "that  no  man  should  be  a  judgi 
in  his  own  cause"  did  not  apply.  It  is  ceitainly  true  tliat  most  o: 
the  cases  on  the  subject  of  pei^sons  acting  in  matters  in  which  the^ 
are  interested,  are  those  of  Justices  sitting  judicially  in  a  Couit;  bu 
I  can  see  no  good  i*eason  why  the  application  of  the  principle  shouL 
be*  limited  to  cases  of  a  strictly  judicial  character.  With  all  defer 
ence  to,  and  respect  for,  the  opinions  of  tlie  learned  Judges  wh< 
decided  that  case,  I  think  the  commissionei's  were  acting  in  a  qua** 
judicial  chaiacter  in  making  and  appoi-tioning  the  assessments,  en 
tering  into  contracts  for  work,  and  examining  and  appix.>ving  th 
work  done  under  such  conti-acts.  Such  acts  as  these,  requiring  dis 
cretion,  skill  and  judgment,  cannot  l>e  said  to  l)e  mere  ininisteria 
acts.  The  foundation  and  principle  of  the  lule  contended  for  is,  tha 
a  man  shall  not  act  in  the  decision  of  a  matter  in  which  he  has  ai 
interest.  In  Reg.  v.  Sheriff'  of  Wanvick  (80  Law  and  Eq.,  R.  224 
Lord  Campbell  says:  "There  is  a  principle  of  our  jurispnidence,  tha 
no  one  shall  act  as  a  Judge  upon  an  inquiry  in  which  he  is  personally 
interested;  and  it  is  of  impoi-tance  that  that  principle  be  strictly  ad 
hered  to."  This  in  so  fundamental  a  maxim,  savs  Lord  Coke,  as  no 
to  be  overruled  bv  any  prescription.  Co.  Lit.  141  (f.  Day  i\  Savage 
(Hob,  87). 

If  the  tenn  "Judge"  is  limited  t(3  a  person  holding  a  Court,  or  pre 
siding  in  a  legal  trilmnal,  then,  probably,  these  commissioners  canno 
be  said  to  have  been  acting  judicially;  but  I  think  it  is  not  so  limited 
and  that  it  should  lather  r>e  undei^stood  in  the  enlarged  sense  of  anj 
person  acting  in  a  matter  where  he  is  by  law  authorized,  in  the  ex 
ercise  of  his  judgment,  to  detennine  upon  the  rights  and  property  o! 
others.     Reason  and  justice,  and  the  importance  of  having  an  impar 
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tribunal  to  determine  the  variouR  questionn  which  thesis  coni- 

^cniflfiioners  have  to  decide,  an  much  require  that  thov  sh<uild  be 

'^cSiainterested,  as  it  docH  that  a  Justice  of  the  Peace  or  a  sKeriti*  should 

free  from  interest  in  a  matter  which  iH  brought  l>efore  a  tribunal 

►ver  which  he  presides,  or  of  which  he  is  a  meniljer.     I  ilo  not  find 

'Ahat  the  cases  confine  the  exclusion  to  persons  holdin<^r  courts.     In 

J.  i\  the  Great  Western  Railway  (Joinpany  (13  Q.  B.,  327}  an  audit 

accounts,  by  a  person  who  was  interested  in  the  amount,  was 

-squashed,  the  Court  saying  that  on  well-known  principles  no  auditor 

<^ould  settle  his  own  accounts.     So,  in  Reg.  v.  Rand  (Law  R..  I  Q.  B. 

!!330)  where  a  corporation  werc  ownei*s  of  water- works,  and  were 

ipowered  by  statute  to  take  the  water  of  certain  stivams,  without 

iimission  of  the  mill-ownei-s  thereon,  on  obtaining  the  certificate  of 

-Awo  justices  that  a  certain  ivservoir  was  completed,  of  a  given  capa- 
dty,  and  filled  with  water,  it  was  held  that  the  gi'anting  the  ceitifi- 
Lte  by  the  justices  was  a  judicial  act.     It  does  not  appear  in  what 
snanner  the  justices  were  authorized  by  tlie  act  in  making  the  in- 
quiry, though  it  is  stated  in  the  judgment  that  they  heard  evidence 
the  matter,  which  may  be  the  i-eason  why  their  certitieat<^  was  a 
juditial  act     Unless  this  is  the  case,  it  is  difficult  to  see  why  the 
^Jetermining  the  size  and  completi<m  of  a  resen'oir  was  more  of  a 
^judicial  proceeding  than  the  acts  of  these  coinmissionei-s  in  detei- 
sninine  the  mode  of  diaining  the  lake  and  marsh  lands;  the  (juaiitity 
of  land  necessary  to  be  appix)priated  for  that  purpose:  the  necessary 
^xmtracts  and  securities  to  be  entei-ed  into  for  the  jx^i-fonnanci'  of  th<i 
'^ork;  the  amount  of  damages  to  be  paid  to  the  owners  of  lam  Is 
"through  which  any  canal  may  be  re([uired  to  }»(»  cut;  and  the  taxing 
4Bnd  assessing  the  owners  of  lands  in  the  district  for  defravin;^^  the 
^ixpenses.     Can  it  be  said  that  these  are  merely  ministerial  acts  ^ 
This  commissioners  are  also  i-etjuired  to  appoint  a  collector  to  collect 
the  assessments  which  they  order,  and  they  are  empowered  to  call 
the  collector  before  them  to  account.     1  Rev.  Stat.,  c.  (I7,  |^  4.     Tiiis, 
surely,  n\ust  be  a  judicial  proceeding:  and  it  shews  the  necessity  of 
the  commissionei-s  l:>eing  impartial  and  free  from  interest. 

It  has  been  allied  that  the  words  "disinterested  free-hoMcis,"' 
u.%d  in  the  Act  22  Vict,  c.  5-3,  jl}  (>,  providing  for  a  jury  to  assess  the 
damages  when  the  connnissioners  cannot  agree  with  tlie  owiirrs  of 
the  land,  shews  that  it  w&s  not  intended  that  the  comniissii>nei's 
should  be  distiualified  by  inteIX^st  acconling  to  the  maxim  f^rju't'ssio 
wiius  €Mt  exdviMio  alferiiuf:  Imt  I  think  these  words  are  onlv  use<l 
^abttndanti  cavtehi,  and  express  no  more  than  the  law  woul<l  im- 
ply without  them.  Wakefield  Board  of  Health  /'.  (iiimsby  Railway 
Company  (12  Jur.  N.  S.  KiO;  f>  B.  and  S.,  7t)4). 
HaN'ing  made  these  obsenations  on  the  geneml  principle,  I  will 
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now  biiefly  consider  the  question  of  Keiver's  interest  as  a  oc 
with  the  commissioners.  Admitting  that,  according  to  the 
in  Calhoun  s  case,  the  interest  of  the  commissionei's  did  not  d 
them  from  making  the  assessment,  I  think  that  Keiver  wai 
disqualified  from  acting,  in  consequence  of  the  contract  w] 
transferred  to  him  by  Elijah  Kinnie,  the  work  being  perfo 
Keiver,  and  he  afterwanls,  as  one  of  the  commissionei's,  adji 
upon  and  approving  of  it,  or,  in  the  words  of  the  Act,  decic 
the  work  had  been  faithfully  and  satisfactorily  perfom 
there! >y  directly  voting  monc}^  into  his  own  pocket;  and, 
involving  his  taking  part  in  the  settlement  of  his  own  acc' 
was  said  in  Reg.  v.  The  Great  Western  Railway  Companj^  ( 
327).  I  think,  also,  that  the  assessment  was  improperly  mc 
the  land.  It  should  have  been  upon  Turner,  as  the  ownt 
land.  The  10th  Sect,  of  the  Act  22  Vict,  c.  5o,  gives  the 
sioners  the  powere  "of  taxing  and  assessing  the  ownei*3  of 
said  district,  for  defraying  all  expenses  of  draining,'*  ice. ;  an« 
()7  of  the  Revised  Statutes  "of  sewei-s,"  the  general  prov 
which  are  incorporated  in  this  Act,  the  commissioners  are  an 
to  assess  the  (rwiiers  of  lands,  for  defraying  the  expense  of  < 
<S:c.,  and  the  collector  appointed  to  collect  the  assessment  is 
ized  to  distrain  upon  the  property  of  all  persons  ne^ectinj 
There  can  be  no  neglect  to  pay  if  a  person  has  never  been 
On  these  two  grounds,  viz.,  the  interest  of  Keiver  in  the 
and  the  assessment  being  upon  the  land  and  not  upon  the 
it,  I  think  the  assessment  must  be  quashed.  On  the  geneiu 
as  to  the  disqualification  of  the  commissioners,  Kinnie  and 
by  reason  of  their  owning  land  in  the  distnct,  and  thei^e 
liable  to  be  assessed,  I  feel  myself  bound  by  the  former 
holding  that  it  is  not  such  an  interest  as  will  prevent  th 
acting. 


Regina  i\  Steauman. 
TV?  re  Stevens. 


February 


The  affidavits  upon  which  a  warrant  under  the  Absconding  Debtor's  Ad 
may  be  sworn  before  the  attorney  of  the  petitioning  creditor. 

Where  a  debtor  was  a  resident  of  the  State  of  Maine,  but  did  business  in  th 
and  went  away  for  the  purpose  of  defraudini;  his  creditors.  Held,  Tha 
\ye  proceeded  against  under  the  Absconding  Debtor's  Act. 

H,  B.  Rainsford,  in  Michaelmas  Term  last,  moved  to  c 
order  made  by  Jamas  Steadman,  Esq.,  a  Judge  of  the  Count 
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for  a  supersedeas  of  a  warrant  granted  under  the  Absconding  Debtor's 
^/kct  against  the  property  of  Snephard  S.  Stevens.  The  supersedeas 
luid  been  granted  on  the  grounds:  1.  That  the  affidavits  of  the 
Txtitioning  creditor  and  witnesses,  upon  which  the  warrant  was 
mi^sued,  were  sworn  before  Mr.  Edgar,  one  of  the  attorneys  for  the 
ititioning  creditor,  by  whom  the  warrant  was  obtained.  2.  That 
>teveD8  was  not  before  or  at  the  time  of  the  issuing  of  the  wanant 
resident  of  this  Province,  but  was  a  resident  of  Houlton,  in  the 
tate  of  Maine.  It  appeared  that  Stevens,  although  residing  at 
Toolton,  had  been  doing  buisiness  for  some  years  at  Richmond 
Uon,  in  this  Province,  and  had  given  up  his  business  there  and 
me  to  Chicago.  It  was  set  forth  in  the  affidavits  upon  which  the 
arrant  was  obtained  that  he  had  done  so  to  avoid  payment  of  his 
^^^bts.    A  rule  nisi  having  been  granted, 

C.  H,  B,  Fisher  shewed  cause.     The  party  here  was  not  a  resident 
*Jt  this  Province,  and  cannot  therefore  become  an  absconding  debtor, 
debt  being  contracted  in  the  United  States  and  the  creditor  a 
scr^sident  of  tnat  country.    [Ritchie,  C.  J. :  Where  do  you  find  it 
^        ~  down  that  to  become  an  absconding  debtor  a  party  must  be  a 
?]     I  think  that  under  the  Act  residence  is  required,  and  in 
c$ae  there  was  no  concealment ;  every  one  knew  ne  was  going 
Chicago.    The  affidavit  of  the  petitioning  creditor  was  sworn 
'ore  his  own  attorney,    [Ritchie,  C.  J. :  That  was  proper  enough, 
e  role  which  exclu(^  i^davits  sworn  before  the  attorney  of  a 
only  applies  to  proceedings  in  Court,  after  commencement  of  a 


f 


H.  B,  Rai/nsford,  contra.  The  objection  in  regard  to  the  creditor 
ing  a  resident  of  the  United  States  was  not  taken  before  the 
^^^oonty  Court  Judge,  and  cannot  avail  here.  The  partv  had  been 
~^^)ing  business  in  me  Province  for  four  or  five  years  ana  absconded 
it,  and  these  proceedings  were  taken  for  a  debt  incurred  out  of 
1  Bev.  Stat  318,  §  20,  enacts  that  a  creditor  residing  out  of  the 
FDvince  shall  have  all  the  benefits  of  the  Act.  I  contend  that  for 
'^'^e  purposes  of  the  Act  he  was  a  resident,  and  that  under  §  20  he 
^^kaij^t  be  proceeded  against 

Cur.  adv.  vult, 

RnCHlE,  C.  J.,  now  delivered  the  judgment  of  the  Court 

This  was  an  application  to  quash  an  order  made  by  James  Stead- 
^^tosDy  Esq.,  a  Judge  of  the  County  Court,  for  a  supersedeas  of  a 
^^^iviant  granted  under  the  Absconding  Debtor's  Act,  (1  Rev.  Stat, 
~    125),  against  the  property  of  Shepluurd  S.  Stevens.    The  grounds 
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upon  whicli  the  su/jferscflefis  was  granted  weixi :  1st.  That 
davits  of  the  petitioning  creditor  were  sworn  before  Mr.  E 
of  the  attonjeys  for  the  petitioning  creditor,  by  whom  the 
w<as  obtained;  2<1.  That  Stevens  was  not,  before  or  at  th 
issuing  the  warrant  a  resident  in  this  Province,  but  was  a 
of  Houlton,  in  the  State  of  Maine. 

The  first  ground  was  dispose<l  of  during  the  argument, 
which  exchides  affidavits  sw(jrn  before  the  attorney  of  a  p 
pli'.'s  only  to  proceedings  in  Court  where  a  suit  has  l)een  con 
This  is  n()t  a  procee<ling  in  the  Supreme  (.^ouit,  and  at  the 
afH<Iavits  .were  swoi'U  the  matter  under  the  Act  was  not  ev 
ing.  the  atlidavits  l»eing  only  a  preliminary  step  to  obtai 
warrant,  and  in  tliat  respect  resendjling  an  affidavit  to  hoi 
which  may  be  swoni  liefore  the  attorney  who  aftei^waixls  i 
writ. 

Secondlv.     We  think  this  c^se  comes  within  the  Act.     Th 

« 

on  whicU  the  supf^i'snlras  was  granted  by  the  Judge  of  th< 
(.V)urt  was  that  Stevens  was  not  a  resident  of  this  Proving 
adinitte<l  that  lie  owned  propeily  and  carried  on  busine> 
Province,  at  Richmond  Station,  and  was  their  almost  dailj 
his  rt'sidfuce  was  at  Houlton,  about  four  miles  distant. 
neci<>;jiry  that  a  person  should  be  a  ivsident  in  the  Provinct 
to  sul>ject  himself  to  be  proceeded  against  undei'  this  Act. 
has  no  locality,  and  a  creditor  has  a  right  to  proceed  ag 
debtor  for  the  recovery  of  his  demand  wherever  he  may  b 
It  is  not  contrary  to  either  the  words  or  the  spirit  of  the  Ac 
that  i\  p<'^*son  imlebted  and  bring  in  the  Province,  though 
a  temporary  purpose,  may  l>e  proceeded  against  as  an  ab 
debtor,  if  it  is  iuivle  to  appear  that  such  a  pei^son  ''Jeparts 
keeps  concealed  within  the  Province  ^vith  intent  to  defraud  1 
tors  "or  to  avoid  beiiig  an'este<l  by  process  of  law."     We  tl 
no  ground  for  superseding  a  warrant  issued  against  his 
under  the  Act  to  shew  that  he  was  not  a  resident  in  the  1 
Tile  aiiidavits  on  which  the  warrant  was  granted  in  this 
think,  did  shew  that  Stevens  tlep(t.iied  frmn  the  Province 
inttiut  mentioned  in  the  act,  and  that  the  facts  proved  bj 
his  application  for  a  x/ty^r/'sc'r/z^f/x,  disclosed  no  answer  to  the 
ings  on  the  part  of  the  creditor. 

It  was  objected  on  the  argument  that  as  the  creditor  n 
Boston,  and  the  debt  was  contracted  in  the  United  States, 
could  not  become  an  absconding  debtor  by  his  act  of  going. 
Province  into  the  United  States.  As  no  such  point  was  taki 
the  Judge  of  the  County  Couiii  on  the  argument  for  the  sup 
nor  before  the  Judge  of  this  Court,  who  gmnted  the  certi 
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Temovc  the  proceedings,  it  cannot  be  entertained,  nor,  as  this  is  in 
-the  nature  of  an  appeal  and  not  a  re-hearing,  and  therefore  tlie  par- 
ties must  be  confined  to  the'  points,  taken  before  tlie  Judge  of  tlie 
County  Court.  See  Caton  /•.  Caton  (Law  R.  2  H.  Lords,  c.  144). 
We  do  not  wish,  however,  to  l)e  undei'stood  as  assenting  to  the  posi- 
tion that  a  paity  who  departs  from  the  Province,  to  avoid  being 
arrested  Ijy  process  issued  by  Ids  creditors  residing  in  a  foreign  coun- 
try, cannot  be  an  a])Sconding  debtor  within  the  Act,  because  he  goes 
to  the  country  where  his  creditor  resides. 

Tlic  nde  wdtl  be  nmde  a])solute  to  quasli  the  order  for  tlie  siijier- 
Hedeifi*  of  the  wan-ant,  and  to  restore  to  the  debtor  the  property 
seized  and  attached  under  such  waimnt. 


Regina  r.  McIntosh. 

February  5,  1S60. 

Pcrjiiry  cannot  l)e  assignetl  upon  an  alli<lavit  taken  before  a  commissioner,  who  liad  no 
authority  to  take  the  affidavit. 

The  meaniufif  of  the  definition  of  perjury  in  IRev.  Stat.  c.  161,  §  30 — is  that  i>er- 
jtuy  can  only  be  assigned  for  false  swearing,  befc»re  an  officer  authorizeil  to  administer 
ao  oatli,  in  tne  particular  proceeiling  in  which  the  witness  was  sworn. 

This  was  a  case  stated  for  the  opinion  of  the  Coui*t  from  the 
County  Court  of  Gloucester,  where  the  defendant  was  tried,  on  an 
indictment  for  perjuiy,  and  found  guilty.  Tlie  Judge's  statement 
of  the  case  sets  forth  that  perjuiy^  was  assigned  on  an  affidavit  made 
by  the  prisoner,  in  a  review  case  tried  before  a  Justice  of  the  Peace, 
in  the  ser\'ice  of  an  order  for  the  hearing  of  the  cause  before  the 
Judge  who  granted  the  order.  The  affidavit  was  sworn  before  James 
Q.  C.  Blackball,  Esq.,  a  commissioner  for  taking  affidavits  to  be  read 
intheSupreme  Court.  The  or«ler  and  affidavit  of  service  ai*e  in  the 
following  words,  viz: — 

JiJin  Mcintosh  v.  Paidln. — Tried  before  Robert  Nixon,  Esq.,  one 
of  the  Justices  of  the  Peace,  in  and  for  the  County  of  Gloucester,  at 
Caraquet,  in  the  said  County,  on  Friday,  the  third  day  of  Januaiy, 
A,  D.  1868.     The  Justice's  repoit  of  the  evidence,  cause  of  action, 

Kunds  of  defence,  and  judgment  in  this  cause,  having  been  laid 
one  me  with  the  affidavit  of  John  Mcintosh,  and  it  appearing 
tome  that  substantial  justice  has  not  been  done  to  the  said  John 
Mcintosh,  I  appoint  the  15th  day  of  February  next,  at  11  o'clock  in 
fte  forenoon,  at  my  office,  in  Newcastle,  in  the  County  of  Northum- 
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berland,  as  the  time  and  place  for  hearing  the  parties  on  r 
Dated  the  Slst  day  of  January,  18G8. 

EDWARD  WILLISTON,  J.  C 
Jvstices  CouH,  on  Review, 

John  Mclntoshy  plaintiff,  v  Paulin,  defendant. 

William  A.  Mcintosh,  of  Caraquet,  in  the  County  of  Glou 
farmer,  maketh  oath  and  saitli  that  he  this  deponent,  did,  on  th 
day  of  February  inst,  personally  serve  Paulin,  the  above  i 
defendant,  with  the  order  hereto  annexed,  by  shewing  the  sf 
him,  and  at  the  same  time  delivering  to  him  a  true  copy  there 

Sworn  to  at  Caraquet,  aforesaid, 
this  10th  day  of  February,  A.  D. 
1868,  before  me,  J.  O.  C.  Blackball, 
a  commissioner  for  taking  affidavits 
in  the  Supreme  Court. 

All  the  introductory  averments  being  proved,  J.  G.  C.  Bku 
Esq.,  being  sworn,  testified  that  he  was  a  commissioner  for  \ 
affidavits  to  be  read  in  the  Supreme  Court,  received  a  commisf 
1857  or  1858,  and  has  since  acted  in  that  capacity.  That  tii 
davit  produced  was  signed  by  and  sworn  to  by  the  prisoner,  to 
affidavit  was  attached  an  order  for  hearing  on  review,  whi 
marked  at  the  time,  and  identified  as  those  produced.  It  w 
jected  to  by  Mr.  End  for  the  prisoner :  Ist.  That  the  Act  Slst  \ 
10,  intituled  an  Act  to  establish  County  Courts,  gave  no  auiha 
commissioners  for  taking  affidavits  to  be  read  in  the  Supreme  * 
to  administer  oaths  in  proceedings  under  that  Act,  except  in  affi 
to  hold  to  bail,  by  §  13,  That  the  affidavit  was  sworn  to  cm 
February,  18C8,  before  the  Act  31  Vict.,  c.  13,  an  Act  to  ame 
Act  to  establish  County  Courts,  was  passed,  which  mdA  <m  thi 
March,  18G8,  in  which  latter  Act,  bv  §  2,  express  authority  is 
to  such  commissioner  to  take  affidavits  to  be  read  in  the  C 
Court.  2nd.  That  the  affidavit  was  not  entitled  ia  jusy  Cooi 
the  affidavit  beii^g  made  without  any  legal  competent  authov 
peijury.  could  be  assigned.  The  Countv  Court  Judge  hadidov 
to  the  first  point,  but  admitted  the  eviaence,  reaennuig  the  ftoii 
-the  consideration  of  the  Court  The  case  was  then  left  to  tlM 
and  the  prisonerf  ound  guilty.  The  opinion  of  the  Court  is  raqv 
1.  Whetner  the  affidavit  sworn  to  before  a  commissiQner  lor  \ 
affidavits  to  be  read  in  the  Supreme  Court,  was  property  raoer 
evidence.    2.  Whether  the  affidavit  was  properly  entitledy  jynd 
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ler  perjury  could  be  astrigned  npon  it.    The  points  were  argued  in 
T^fichaelmas  Term  last. 

Needham  against  the  conviction.    The  2nd  Rev.  Stat.  389,  shews 

^•hat  before  the  passing  of  that  Act,  the  commissioners  for  taking 

^^BiiSdavits  to  be  read  in  the  Supi-erae  Court  had  no  power  to  take 

^^Eiifidavits  in  the  Court  of  Common  Pleas.     The  County  Court  Act 

-^Eibolished  the  latter  Court,  leaving  the  power  of  the  commissioner 

_r^u8t  what  it  was  before  the  2nd  Rev.  Stat.  389,  as  regards  taking 

iffidavits.     The  only  section  in  the  County  Court  Act,  which  refers 

these  commissioners,  is  §  13,  and  that  gives  them  no  authority  to 

:e  such  an  affidavit  as  this.     There  is  no  authority  under  the  Act 

make  an  affidavit  of  service  at  all.    The  Act  31  Vict.,  cap.  13, 

"vinder  which  they  claim  the  commissioners  had  a  right  to  take  the 

^^Eiffidavit,  was  not  passed  until  after  the  affidavit  was  made.     I  con- 

^^nd  that  the  affidavit  of  service  was  not  required,  had  no  right  to 

^K)e  taken,  that  it  is  an  extra  judicial  proceeding,  and  one  on  which 

^perjury  cannot  be  assigned.     If  the  law  does  not  authorize  such  an 

^affidavit  to  be  made,  it  is  just  as  if  none  had  been  made,  and  there  is 

10  perjury. 


\ 

i 


Wetmore,  Attorney  General,  contra.     The  point  taken  here  does 

^not  arise  in  the  case  at  all,  and  cannot,  therefore,  be  adjudicated  on, 

^3ven  were  there  any  thing  in  it.     The  only  (questions  sent  down 

re  the  two  stated  m  the  case.     1.  That  the  Act  of  1807  gave  no 

uthority  to  commissioners  to  take  affidavits  in  the  County  Court, 

pt  affidavits  to  hold  to  bail,  and  that  this  affidavit  was  taken 

"fcefore  the  amended  Act  was  passed,  which  gave  such  authori^. 

S.  That  the  affidavit  was  not  entitled  in  any  Court.     [Allen,  J. : 

*3Ms  affidavit  ought  not  to  be  entitled  in  any  ( Jourt.]     As  to  the  last 

]xnnt.  Rex.  v.  ELailey,  (Ry.  &  Moo.),  cap.  94,  shews  that  even  if  an 

affidavit  is  entitled  wrong,  or  if,  by  reason  of  cei-tain  omissions  in  the 

^urat,  it  cannot  be  received  in  evidence  ;  yet,  if  it  is  false,  the  party 

^nay  be  indicted  for  perjury  on  it,  for  the  perjury  is  complete  at  the 

"time  of  the  swearing.    As  to  the  first  point,  the  intention  of  the 

<!oimty  Court  Act  was  clearly  to  confer  on  the  County  Courts  the 

Mme  power,  and  furnish  them  with  the  same  means  of  proceeding 

in  review  cases  enjoyed  by  the  Supreme  Court,  see  §  18  and  §  36. 

JLnid  1  Rev.  Stat.,  p.  464,  enacts  that  false  swearing  before  any  officer 

authorized  to  administer  an  oath  shall  make  the  party  guilty  of 

jwjury. 

ITeedham  in  reply.  Cur.  adv.  vult 

Ritchie,  C,  J.,  now  delivered  the  judgment  of  the  Court. 
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The  affidavit  on  which  the  perjury  was  assigned  in  this  case  was 
made  before  a  coininissioner  authorized  to  take  affidavits  in  the* 
Supreme  Court.  The  power  of  such  eoniniissioners  is  derived  from 
the  Stat.  2J),  Car.  2,  cap.  5,  whicli  authorizes  the  Couits  of  King's 
Bench,  Conunon  Pleas,  and  Exchequer,  to  issue  couuiiissions  empow- 
ering pers(^ns  to  take  affidavits  of  peisons  "in  or  concerning  any 
cause,  matter,  or  tldng,  dept.'nding  or  hereafter  to  be  depending,  or 
anywise  concerning  any  proceedings  to  he  in  tlie  said  n.'spective 
Courts,  as  Mast(a*8  of  Cliancery,  in  exti-aoi'dinary,  do  use  to  do." 

Tile  provisions  of  tliis  Statute  were  adopted  in  this  Province  by 
the  Act  o  Vict.,  cap.  51,  tliough  prioi*  to  tiiat  the  Supreme  Court  ha<l 
been  in  the  habit  of  issuinif  sucli  commissions.  These  connnissions 
autliorize  tlie  takini^:  of  affidavits  conceiTiirH'  causes  or  mattei's  de- 
pending  in,  or  relating  to,  tlie  proceed  in  j;-s  of  tlie  SiiprtMue  Court. 
The  Act  providing  for  the  revievr  of  causes  tned  in  Justice's  Courts 
fl  Rev.  Stat.,  cap.  lo7,  vj  44)  gives  no  authority  to  commissioners 
appointed  by  the  Supreme  Couil  to  administer  oaths  in  matters  of 
revie^T,  which,  even  ii  the  oi-der  for  review  is  granted  by  a  Ju<lge 
of  the  Supreme  Court,  is  not  a  proceeding  in  that  Court,  but  a  statu- 
tory j)ower  given  to  tht*  Judge,  q.iite  independent  of  the  Court. 
So  with  reference  to  an  onler  grants"  1  by  a  Judge  of  the  County  Court. 
But,  if  the  proceeding  was  in  the  ( \»u::ty  Court,  the  Act  30  Vict., 
cap.  10,  establishing  those  Courts,  only  permits  commissioners,  au- 
thoriz'.'«l  to  take  affi.davits  in  the  Supreme  Court,  to  take  affidavits 
to  hold  to  bail;  an<l  to  remedy  the  inconvenience  arising  from  this 
liniite<l  authority,  the  Act  ol  Vict.,  cap.  1:3,  was  passed,  authorizing 
all  affidavits  to  l)e  used  in  tl^e  said  Courts  or  before  any  Judge 
thereof,  to  be  sworn  before  any  sucli  Judge,  a  Judge  of  thi?  Supi*cuie 
Court,  or  any  commi>sioner  appointed  to  take  affidavits  to  be  read 
in  the  Supreme  Court.  The  affidavit  in  this  case  was  sworn  on  the 
10th  February,  ISCvS,  before  the  passing  of  this  last  Act. 

In  Rex.  r.  Hanks  (3  C.  ^  P.  -ilD^  it  was  held  that  a  witness  .sworn 
before  a  commissioner  for  taking  affi.davits  in  the  King's  Bench,  and 
examined  viva  V(K'e  before  an  arbitrator  in  a  cause  referred  by  order 
of  a  Judge  of  the  Court,  was  not  lialde  to  be  indicted  for  perjury, 
as  the  Commissioner  was  onlv  authorized  to  take  affidavits,  and  not 
to  administer  an  oath  for  a  viva  coo-  examination.  In  Reg.  i\  Hal- 
iett  (2  Deu.  C.  C.  237)  false  swearing  l)efore  an  arbitrator  appt^intedL 
under  the  County  Coui*t  Act,  was  held  not  to  be  perjuiy,  becau: 
the  Act  gave  no  power  to  an  arbitrator,  so  appointed,  to  administec 
an  oath.  And  in  Reg.  v.  Stowe  (22  Law  and  Eq.  R.  503,  17  Jur 
HOG)  it  was  held  that  a  Ma.ster  extraordinary  in  Chancery  had  nc 
authority  to  administer  an  oath  in  mattei-s  before  the  Court  of  Ad 
miralty,  and  that  perjury  could  not  be  assigned  on  an  oath  so  admia- 
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isteix^d,  though  it  was  the  pmctice  of  tlic  Coui-t  of  A<huiralty  to 
receive  affidavits  swoni  in  that  manner.  In  Blakeley  r.  Abelus  (11 
Jiir.  X.  S.  325)  it  was  held  that  an  affidavit  could  not  be  read,  unless 
it  Avas  swoni  before  a  eounnissioner  of  tlie  Oourt  in  which  it  is  in- 
tended to  be  used. 

It  was  contended  in  the  present  case  that  the  conviction  coufd  l^e 
sustained  under  the  1  Rev.  Stat.  c.  101,  j:^  *>(),  whicli  enacts  tViat 
"False  swearing?,  in  anv  case  of  t-akin*^  an  oath  in  anv  (.V)urt  of  Jus- 
tice,  or  before  anv  officer  authorized  to  adnnuister  an  oath,  shall 
make  the  party  offending  guilty  of  perjury."  Tins  enactment  does 
not  get  over  the  difficulty,  because  the  words  *'otjicrr  anfltorizcfr'  «k:c., 
must  mean  an  officer  authorized  to  administer  an  oath  in  the  par- 
ticular proceeding  in  which  the  witness  was  sworn,  and  not  every 
«)fHcer  who  mav  have  ijower  to  a<lminister  an  oath  in  anv  matter, 
if  it  wa«  so  the  affidavit  miiL^ht  have  been  sworn  before  the  Jud«^e 
of  the  Court  of  Admiral tv,  or  of  a  Probate  (.'ourt,  or  before  an  arbi- 
trat<:>r  under  the  Act  10  Vict.,  cap.  41,  5J  10,  and  perjury  could  have 
K-en  as.>.igned  upon  it. 

As  Mr.  Blackball,  who  t^)ok  the  affidavit  in  this  case,  was  only 
autliorized  bv  his  commission  to  t^ke  affi-lavits  conc'/rninic  anv  cause, 
iiiatter,  or  thing  depen^ling  in,  or  conceniing  any  of  the  jn/oct'edings 
of,  the  Supreme  Couii,  and  the  proceedings  in  which  this  affidavit 
}^a.s  taken  was  not  a  cause  depending  in  or  relating  to  any  proceed- 
ing" of  the  Supreme  C^ourt,  the  fals;.'  swearing  does  not  amount  to 
P<^i;juiy,  and,  therefore,  the  conviction  camiot  be  sustained. 

Conviction  (juashed. 


Miller  c.  Wkldox. 

FiiHKrAKY  ir)th,  8*)0. 

"^fejitlaiit  moveil  for  jiulgment  as  in  case  of  a  nonsuit  against  the  plaintitf  for  not 
proceeding  to  trial  pnrsuant  to  a  peremptory  undertj^king.  It  was  diHcovered  that 
^o  entry  na<l  been  tileil  in  the  Clcrk'«  ol^ioe,  an«l  tliat  tlic  only  paper  in  the  cause 
^U  tile  was  the  notice  of  appearance.  HcUl,  That  the  cause  was  not  in  Court,  and 
•^o  JQdgment  coulil  be  given. 

A.  L.  PoJmer,  Q.  C,  in  Michaelmas  Term  last,  moved  for  judg- 
^<?nt,  as  in  case  of  a  nonsuit  against  the  plain  till',  for  not  proceeding 
^  trial  pui*suant  to  a  pereTiiptoiy  undertaking.  On  reference  to  the 
ylbrk  or  the  Pleas  it  was  found  that  the  case  had  never  been  entered 
*J1  his  office,  and  that  no  jDaper  of  any  kind  in  the  cause  had  been 
*U^  there  by  the  plaintiA',  the  only  paper  on  file  being  the  copy  of 
^he  defendant's  notice  of  appearance.     He  cont-ended  that  it  was  in 
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the  power  of  the  Court  to  give  judgment  as  in  case  of  a  nonsuit^ 
even  if  the  case  was  not  in  Court,  and  that  it  was  analogous  to 
judgment  of  non  pros,  [Allen,  J.:  Can  you  find  any  case  wheie 
judgment  of  non  j)V08  has  been  given  without  the  cause  bein^  en- 
tered?] If  the  plaintiff  has  done  nothing  the  defendant  is  entitled 
to  ji\dgment  of  non  jyros,  and  if  that  judgment  can  be  given  the 
plaintiff  may  be  nonsuited  for  not  going  to  trial  even  where  there 
is  no  entry.  [Ritchie,  C.  J.:  I  differ  from  you  entirely  in  regard  to 
the  practice  in  non  pros;  there  is  no  non  m^os  without  an  entiy. 
If  entered  and  no  declaration  in  two  terms,  he  is  non  prasaed;  if  he 
does  not  declare  in  four  terms  he  is  out  of  Court.]  In  justice  at 
least  the  defendant  is  entitled  to  judgment,  or  he  will  lose  his  costs. 
[Ritchie,  C.  J.:  No,  for  you  should  have  made  search,  you  are  paid 
for  doing  so.]  It  is  clear  that  within  a  year  the  plaintiff  is  entitled 
to  file  an  entry  nunc  pro  tunc  under  a  Judge  s  order.  Is  the  de- 
fendant to  go  on  searching  continually,  or  how  often  is  he  to  search? 
and  if  he  enters  an  appearance  without  seeing  that  there  is  an  entry 
on  file  he  loses  his  costs. 

Cur.  adv.  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

A  motion  was  made  in  Michaelmas  Term,  30th  Vict.,  for  judgment 
as  in  case  of  a  nonsuit,  and  upon  showing  cause  the  defendant  per- 
emptorily undertook  to  brin^  the  cause  on  to  be  tried  at  the  tnen 
next  assizes  to  be  holden  for  the  County  of  Gloucester,  and  a  rule  was 
made  accordingly.     Plaintiff  di<l  not  proceed  to  trial  pursuant  to  such 
undertaking,  though  it  is  alleged  plaintiff  gave  notice  of  trial.     Mr. 
Palmer  now  moves  for  judgment.     On  reference  to  the  clerk  he  re- 
poi-is  that  this  caVise  was  never  entered  in  the  clerk  s  office,  that  the 
plaintiff  has  never  filed  a  paper  there,  and  that  the  only  document 
on  file  in  reference  to  it  is  a  copy  of  the  notice  of  appearance  by 
defendant's  attorney.     Under  such  circumstances  it  is  manifestly 
clear  that  we  can  give  no  judgment  as  prayed,  and  to  allow  a  judg- 
ment to  be  signed  in  a  case  not  properly  entered  would  not  only  be 
in  direct  defiance  of  a  rule  of  Coui-t,  but  this  cause  was  never  en- 
tered, and  when  a  cause  has  not  been  duly  entered  it  has  already 
been  decided  that  there  is  no  cause  in  Court.     If  there  is  no  cause 
in  Court  it  is  quite  impossible  for  us  to  give  judgment,  as  there  is  no  * 
person  before  the  Court  against  whom  a  judgment  can  be  signed,  and  - 
there  are  no  documents  or  proceedings  whatever  on  the  files  of  the^ 
Court  on  which  judgment  could  be  given,  and  we  certainly  cannot^ 
give  judgment  against  a  person  for  not  proceeding  in  a  cause,  wheiMB 
there  is  no  cause  in  Court  in  which  he  could  legally  and  proper!]^ 
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proceed    This  is  analogous  to  the  case  of  a  plaintiff  who  does  not 
declare  within  a  year,  in  which  case  judgment  of  non  pros  cannot  be 

signed  because  plaintiff  is  out  of  Court.     See  Cooper  v, (3  B. 

&  AL  J71\ 

The  rule  of  Easter  Term,  25  Geo.  Ill,  requires  every  attorney  to 
enter  the  return  and  file  the  writ  or  process  in  all  actions  which  have 
net  been  agreed,  and  in  which  they  intend  to  proceed  and  make  a 
docket  of  all  such  returns  and  rules,  and  deliver  the  same  to  the 
olerk  of  the  Court,  and  by  a  rule  of  Hilary  term,  7  Wm.  IV,  this 
rxde  is  re-enacted,  requiring  a  docket  of  all  such  returns  and  rules 
to  be  made  and  filed  with  the  clerk  on  or  before  the  last  return  day 
of  the  teiin  at  which  such  writs  are  returnable,  or  within  thirty  days 
tliereafter,  and  the  clerk  is  thereby  prohibited  fix)m  receiving  or 
filing  any  dockets  or  entering  any  such  rule  after  the  said  thirty 
days  without  the-  special  order  of  the  Court  or  a  Judge,  to  be  made 
on  affidavit  or  affidavits  properly  accounting  for  the  delay.     And  by 
rule  of  Easter  Term,  11th  Vict.,  no  judgment,  interlocutory  or  final, 
is  to  be  si^ed  in  anv  cause  until  it  be  ascertained  after  search  that 
the  cause  has  been  duly  entered.     In  Muldoon  v.  Beveridge  (2  Kerr 
S32),  Chipman,  C.  J.,  says:  "In  this  case  the  original  action  not  hav- 
ing been  entered,  and  no  docket  of  it  filed,  pursuant  to  the  rules  of 
this  Court,  it  must  be  considered  in  the  same  light  as  a  case  where 
Qnder  the  general  practice  the  plaintiff  omits  to  declare  in  due  time, 
■ad  the  cause  must  be  deemed  out  of  Court."     In  McAuley  v.  Ged- 
des  (4  Allen  591),  a  motion  was  made  for  leave  to  file  the  entry 
docket  and  declaration.     The  writ  was  returnable  in  Trinity,  1857, 
the  defendant  appeared,  the  cause  was  tried,  a  verdict  for  plaintiff, 
which  verdict  was  affirmed.     It  was  afterwards  discovered  that  the 
cause  had  not  been  entered.     The  affidavit  of  plaintiffs  attorney 
stated  that  the  omission  arose  from  an  oversight,  and  not  from  any 
intention  to  violate  the  rules  of  the  Court.     The  Court  refused  the 

Slication,  the  Chief  Justice  saying  it  would  be  encouraging  a  loose 
improper  practice  if  the  application  was  granted,  and  Parker,  J., 
Wt8  of  opinion  that  the  clerk  acted  properly  in  refusing  to  sign  the 
judgment. 

Motion  refused* 

*Wddoii,  J.,  took  no  part. 
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Fkbkuary  5tli,  1W»9. 

C.  (plaiiitifi's  mother)  and  M.,  daughters  of  S.,  were  entitle<l  to  certain  real  €»tate  in 
riglit  of  their  mother,  wlio  died  in  182G.  S.  married  again,  and  aubsec^ueiitly  in 
1S41,  made  a  will  whereby  he  provided  that  C  and  M.  .sliould  e;ich  receive  €1J)C) 
<in  their  marriage,  and  that  when  his  youngest  son  beccinie  of  age,  an  equal  share 
with  luH  otlier  eliihlren,  of  his  pi-operty  should  Ik."  investcMl  for  their  beuerit ;  alter 
the  death  of  either,  lier  share  to  he  <livided  aniongst  her  uliiMreu,  the  child  to 
represent  the  parent  in  any  diNnsion  of  property  :  no  f.liaro  to  he*  deeme^l  to  have 
vetTfd  until  psvid,  with  the  proviso  that  C.  and  M.  s^i<»uld  n.)t  l>e  entitled  to  any 
l)eneHt  under  his  will  unless  they  ratiHed  his  actj  relative  t<^  their  mother's  read 
estate.  In  1844,  by  deed  in  consideratirin  of  tl:e  legacies  ond  provisions  made  for 
them  by  the  last  wdl  and  testament  of  S.,  thr-v  convuveil  U)  iiim  their  real  estate. 
C  marrit'd  in  1847,  and  died  in  Ibol.  In  18.V2  S.  revoked  the  i»roWsiou8  iu  his  will 
in  favor  of  C,  benueiithing  the  plaintiff  €1,0<)0  on  his  coming  of  age.  In  185S  S. 
died 

Held — 1.  That  S.  coidd  not  revoke  tlie  pn»visiona  in  favor  of  his  daughters  in  his  lirst 
will,  r.nd  that  the  transaction  was  a  contract  cai.abk*  of  being  enforced  iu  equity. 

2.  Thr.t  there  was  a  sulFiciently  signed  contract  t'l  sitisfy  tl;e  Statute  of  Frauds. 

'A.  That  tlio  fact  of  C.  having  received  certain  advances  frorn  S.,  after  her  marriai^'e, 
w;i3  no  proof  to  establish  a  substituted  co!itract. 

4.  That  during  coverture  C.  could  not  enter  into  a  contract  to  al>andon  the  rights  she 
ac(juirod  under  the  will  of  S. 

f).  That  the  provisions  in  the  will  for  the  benefit  of  C.  inure«l  for  the  l>6uetit  of  the 
i»lai;:tili'  iier  h-(«i. 

0.  T'nat  tlie  plaintiH'  k  infancy  was  no  bar  to  hi-s  enforcing  the  contract,  as  be  M'as  en- 
titloil  during  infancy  to  the  interest  of  his  ni(>tlicrs  share. 

7.  That  in  e(|uity  a  party  who  intends  to  rely  on  the  Statute  (»f  Frauds  must  specially 
plead  it  or  raise  the  o]>jection  in  his  answer. 

8.  Tiiat  under  17  Vict.,  cap.  18,  it  was  not  nece.ssiiry  for  M.  to  be  a  party  to  the  s'.iit. 

Tills  WcOs  an  appeal  from  the  jiul^jfint'iit  of  Allen,  J.,  deliveivl  at 
the  Eciuity  Sittings  in  June  18()S.  The  jiidgnient  appealed  from  sets 
out  at  lenoi:h  all  the  material  facts  of  the  case  and  is  as  follows : — 

The  hill  in  this  case  was  tiled  for  the  piirp(\se  of  obtaining  a 
tleclaration  of  certain  trusts  alleged  to  have  l>een  created  in  the 
plaintiti'.s  favor  under  an  instrument  executed  l»y  the  late  Benjamin 
Smith,  as  his  last  Avill  and  testament,  and  for  ascertaining  and  de- 
termining the  plaintiff's  rights  thereunder,  and  that  a  subsequent 
will  and  codicil  of  Benjamin  Smith,  so  far  as  tliey  alter  or  revoke 
the  said  alleged  trusts,  may  be  declared  to  be  fraudulent  and  void. 

The  plaintiff*,  who  is  a  minor,  is  the  only  child  of  Charlotte  Gilpin, 
a  dau'^hter  of  Benjamin  Smith ;  she  married  John  Bernard  Gilpin 
of  Halifax,  N.  S.,  in  August,  1840,  and  died  on  the  3rd  Mai-ch,  iHoL 
Benjamin  Smith  died  8th  July,  1858,  and  the  defendants  are  his- 
executors  and  trustees.     Charlotte  Gilpin  and  Maitha  Jane  RueLj 
were  the  only  children  of  Benjamin  Smith  by  his  fii-st  wife,  an< 
they  were  entitled  to  ceiiiain  real  estate  in  St.  John,  as  heirs  of  thei 
mother,  Jane  Canby,  w^ho  died  in  1820. 
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On  the  11th  September,  1841,  after  his  second  mamage,  Benjamin 
Suiith  duly  executed,  as  and  for  a  will,  a  writing  whereby  he  gave 
and  devised  to  the  defendant  Scovil,  and  three  others,  all  liis  real 
and  personal  estate  in  trust,  to  allow  his  wife  to  occupy  his  dwelling 
house  in  Digby,  N.  S.,  for  her  life,  and  to  pay  her  a  ceitain  annuity ; 
also  to  pay  to  each  of  his  daughtei^s,  Charlotte  and  Martha  Jane,  the 
sum  of  £1,000  on  their  respective  mariiagcs;  provided  tliat  they 
should  not  be  entitled  thereto,  or  to  anv  other  benefits  thereinafter 
provided  for  them,  unless  they  confinned  and  ratified  by  all  iK^ces- 
sarv  and  lecfal  means,  all  his  acts  and  ain'etjments  i-elative  to  tiieir 
mother's  real  estate,  an<l  should  also  convey  to  the  uses  of  his  said 
will  all  their  rights  and  interest  in  such  part  of  the  said  estate  as 
still  remained  in  his  possession.     He  then  orave  le</acies  to  his  ehil- 
clren  by  the  second  mairiage,  (at  that  time  a  son  and  a  <]au^^htt»r) ; 
and  directed  his  trustees  to  continue  to  manage  the  estate  till  his  son 
PoW  Wiswell  was  twentv-one  vears  of  a<j:e,  or  if  he  should  liave 
any  other  son  or  sons,  till  his  youngest  son  was  twenty-one  yeai  s  of 
age,  when,  if  his  wife  should  not  l«e  living,  he  directed  them  to  dis- 
pose of  all  his  real  and  pei*sonal  estate  and  divide  the   pr(H*eeds 
^inally  among  his  children,  in  the  following  manner :  To  pay  to  his 
'Sons  their  shares  aV)solutely,  but  to  invest  the  shares  of  his  dau^litei's, 
^nd  pay  the  annual  proceeds  to  them  respectively  during  their  lives  ; 
*fter  the  death  of  any  daughter,  her  share  to  be  equally  divi<led 
^mong  her  children  ;  the  share  of  each  son  to  be  paid  at  the  n:y.  of 
^'^"enty-one  years,  and  the  share  of  eaeh  daughter  on  her  marriage 
^J*  at  the  age  of  eighteen,  which  ever  shall  first  happen,  and  each 
^hild  to  be  entitled  to  the  annual  income  of  its  i*espective  ^hare 
^^ntil  the  principal  was  pa,id.     That  if  either  of  his  daughters  sliould 
^^^  without  leaving  any  child,  her  shai-e  should  be  equally  divided 
'^naong  his  other  chihlren,  and  shoula  form  a  part  of  their  resj^ective 
shares,  and  should  be  paid  as  hereinbefore  provided  with  legard  to 
^he  shares  of  his  sons  and  daui»'htei"s  respectively.     That  if  anv  of 
*^  children  should  die,  leaving  a  child  or  children,  such  ehiid  or 
^hildi-en  should  represent  the  parent  in  any  division  of  pr<»perty, 
^hich  might  thereafter  take  place  according  to  the  provisions  of  the 
^^1,  the  share  of  such  parent  being  e<]ually  divided  amoiiir  such 
children  (if  more  than  one) ;  the  share  of  each  son  to  be  pai<l  at  the 
^ge  of  twenty-one  years,  and  the  share  of  each  <laughter  at  the  age 
^f  eighteen,  or  on  her  mairiage,  and  each  chiM  to  be  entitle<l  to  the 
^iinual  income  of  its  respective  share  until  the  principal  was  paid. 
After  directing  that  in  the  division  of  the  propei-ty  any  of  his  chil- 
J^^n  who  had  received  the  £1,000  should  have  that  sum  deducted 
^m  their  shares,  in  order  that  the  sums  paid  to  each  of  his  children 
^ould  be  equal ;  and  giving  some  further  directions  to  the  trustees. 
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the  will  proceeds : — "And  I  further  will  and  direct  that  in  the  con- 

"  struction  of  this  my  will,  no  sum  of  money  which  I  have  herein 

*'  directed  to  be  paid  to  any  child  or  grandchild  at  the  age  of  twenty- 

"  one  years,  or  at  the  age  of  eighteen  years,  or  on  being  married,  \ 

"  shall  be  deemed  to  have  vested  or  to  have  become  a  vested  interest 

"  in  such  child  or  grandchild,  until  the  time  of  payment  shall  have 

"  arrived,  and  if  such  child  or  grandchild  shall  die  before  the  time  of 

"  payment  shall  have  amved,  then  such  sum  of  money  or  legacy  shall 

"  lapse,  and  shall  be  disposed  of  by  my  said  trustees  under  the  pro- 

"  visit^ns  of  this  my  will,  in  the  same  manner  as  if  such  child  or 

"gi-andcliild  had  never  existed." 

He  afterwards  executed  several  codicils  to  this  will,  two  of  which, 
&s  they  have  been  referred  to  during  the  argument,  and  may  have 
some  ix^aring  on  the  case,  I  shall  quote. — By  a  codicil  dated  22nd 
September,  1848,  he  states:  "And  whereas,  in  and  by  a  clause  of  my         ^ 
*'  said  will,  provision  has  been  made  for  the  payment  of  the  sum  of        - 
"  £1,000  on  the  mairiage  of  each  of  my  daughters,  Charlotte  and       J. 
"  Martha  Jane,  who  have  since  become  married,  and  who  also  have 
"  been  and  still  will  be  to  some  extent  assisted  by  me;  it  is  my  will 
"and  I  do  hereby  direct  that  in  lieu  of  the  said  sums  of  £1,000  to 
"  them  respectively,  no  charges  appearing  upon  my  books  against 
"theni  sliall  be  taken  into  account  in  setting  off  their  shares  under 
"  the  provisions  of  my  will,  as  allowable  deductions  from  their  shares- 
"  respectively,  excepting  such  sums  as  shall  exceed  the  sum  of  £300,.:^  ^, 
"  to  oacli  of  them,  which  excess  shall  alone  he  carried  into  account:^^^ 
'*  against  them  by  my  trustees."     He  then  directed  that  in  case 
wife  should  decline  to  accept  the  provision  made  for  her  by  his  will, 
his  trustees  should  pay  her  what  she  was  entitled  to  by  law,  anc 
that  af  tei-  her  death  the  remainder  of  his  property  should  be  distrib-— ^ 
uted  among  his  children,  share  and  share  alike,  upon  his  youngest^^^ 
son's  att^iining  twenty-one  years  of  age,  in  the  manner  provided  b]^i2^ 
his  will. 

In  another  codicil,  dated  28rd  November,  1852,  after  stating  thai 
his  tlaughter  Charlotte  had  died  leaving  a  son  William  S.  Oilpin,  hr 
surviving,  the  testator  revoked  all  the  bequests  and  provisions 
for  his  said  daughter  and  her  children  by  his  will,  and  direct^  is 
tnistees  to  pay  William  S.  Gilpin  £500,  when  he  attained  twenty- 
one  yeai-s  of  age.     He  also  revoked  the  bequest  and  provision  made 
for  his  daughter  Maitha  Jane  by  the  will,  and  directed  the  tnistee^^^ 
to  pay  her  an  annuity  of  £50  for  life,  and  to  pay  to  each  of  hi 
chihiren  £400,  on  attaining  twenty-one  years  of  age,  or  to  the  u 
of  any  child  dying  under  that  age;  and  declared  as  follows:  *'Tm- 
"  vided  that  the  previsions  in  this  my  codicil  contained  for  the  aunt 
"payment  of  £50  to  my  said  daughter  Martha  June,  and  the  saii 
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''provision  for  her  children  respectively,  are  to  be  upon  condition 
"that  no  dispute  or  claim  be  made  against  my  estate  or  my  execu- 
**torB  by  my  said  daughter  Martha  Jane,  or  her  present  or  any  future 
"husband,  for  or  on  account  of  any  real  estate  or  other  property  left 
''by  the.  mother  of  my  said  daughter  Martha  Jane,  or  for  or  in 
"respect  of  any  of  my  acts  or  agreements  relative  thereto,  I  having 
*'fally  settled  and  accounted  for  the  same." 

On  the  18th  October,  1844,  Charlotte  Smith  and  Martha  Jane 

Smith  executed  a  deed  in  the  following  words:  "This  indenture,  made 

^the  18th  day  of  October,  1844,  between  Charlotte  Smith  and  Martha 

*'Jane  Smith,  both  of  Digby,  in  the  Province  of  Nova  Scotia,  spin- 

^'sters,  of  the  one  part,  and  Benjamin  Smith  of  the  city  of  St.  John, 

*'in  the  Province  of  New  Brunswick,  of  the  other  part,  witnesseth, 

'^ihat  the  said  Charlotte  Smith  and  Martha  Jane  Smith,  for  and  in 

^oonaideration  of  the  legacies  and  provisions  made  for  them  by  the 

^^'last  will  and  testament  of  the  said  Benjamin  Smith,  their  father, 

"^and  also  for  and  in  eonsid^ration  of  the  sum  of  five  shillings  law- 

'*'fal  money,  &e.,  to  them  Mid  by  the  said  Benjamin  Smith,  at  or 

'  ^before  the  aealW  and  delivery  of  these  presents,  &c,  have,  and 

^each  of  them  haw  granted,  bargained  and  sold,  and  b^  these  pres- 

'^ents  doth  gmnt,  bM^gain,  and  sell  unto  the  said  Benjamin  Smith, 

-"^his  heirs  and  assigns,  all  the  ri^t,  title,  interest,  property,  claim, 

^Tand  demand  of  them  the  said  Charlotte  Smith  and  Martha  Jane 

-'^fimithy  of,  in,  to  or  out  of  the  undivided  share  or  portion  of  the 

~^«eal  estate  of  the  late  Thomas  Canby,  deceased,  as  legal  represen- 

Ttatives  of  their  late  mother,  Jane  Smith,  who  was  one  of  the 

"^  '^'daughters  and  heirs*at-law  of  the  said  Thomas  Canby,  which  said 

*^xeal  estate  eonsists  of  two  lots  of  land,  *&c.  (here  foUowe  the  descrip- 

^  *'tiUm)  to  have  and  to  hold  the  said  ri^ht,  title,  interest,  property, 

->  fjdaim,  and  demand  of  them,  the  said  (^rlotte  Smith  and  Martha 

~  "Jaoe  Smith,  or  either  of  them,  in,  to  and  out  of  the  premises  afore* 

''said,  unto  the  said  Benjamin  Smith,  his  heirs  and  assigns,  and  to 

*hia  and  their  only  use  and  behoof  forever.    In  witness;"  &c 

This  deed  was  acknowledged  on  the  following  day,  and  registered 
jon  the  8th  November  following. 

On  the  16th  October,  1856,  Benjamin  Smith  made  and  executed 
another  cwiU,  whereby  he  revoked  his  former  will  and  all  codicils, 
jmd  devised  and  bequeathed  all  his  propertv,  real  imd  personal,  to 
the  drfendants  in  trust,  to  pay  his  wife  ana  his  daughter,  Martha 
Jane  Bnel,  oertaiin  annuities  for  life,  and  certain  annual  sums  to  his 
other  ^hildrMi,  till  the  youngest  was  of  age,  and  to  pay  to  his  grand- 
son, William  8b  Qilptn  (the  plaintiff),  £1,000  on  his  attaining  the 
age  <rf:tiwenty-<meyears,<or  to  his  lawful  issue,  if  he  died  under  that 
^  leaving  issue;  and  when  the  testator's  youngest  child  attained 
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twenty-one  years  of  age  to  divide  all  the  remainder  of  his  est 
between  his  sons,  Peleg  Wiswell  Smith  and  Benjamin  Smith,  and 
daii<;hter,  Elizabeth  Gilpin  Smith,  share  and  share  alike,  and  pay 
annual  produce  and  intei*est  of  the  respective  shares  to  his  said  s 
and  daughtei*s,  during  their  lives,  and  on  the  death  of  any  or  eii 
of  them,  leaving  issue,  to  pay  the  principal  to  such  issue,  with  be 
fits  of  survivoi*ship  in  CAse^  either  of  his  said  sons  or  daugh 
should  die  without  issue.  .      ,      . 

This  will  was  prpved  in  the  Probate  Court,  and  lett<5r»  testament 
granted  to  the  defendants.  Benjamin^  Smith's  property  w^as  tv^c 
upwards  of  £80,000  at  the  time  of  his  death. 

The  plaintiff  contends  that  the  recital  or  stat<iment  of  the  o 
sideration  in  the  deed  of  the  IHth  October,  1844,  amounts  to 
ailmi.ssion,  on  the  part  of  Benjamin  Sniith,  that  he  has  made  cera 
provision  for  hijs  daughters,  Charlotte  and  Martha  Jane,  by  hisv 
then  excicuted,  and  th.at  such  proyisiop  being  tho  consideration  opi 
which  the  conveyance  was  made. to  lum  by  bis  daughtei-s,  he  had  i 
right  to  rcvoki^  that  will  aud  make  other  and  different  dispositia 
of  his  property,  whereby  the  plaintiff  is  deprived  of  the  benefits' 
would  have  been  entitled  to  under  the  first  w^ill. 

The  defendants  contend:  1st.  That  thei-e  is  no  evidence  ofai 
such  agreement  by  Benjamin  Smith.  2nd.  If  there  was  suchi 
agreement,  there  was  no  undeitakii^g  by  B,  Smith  that  he  would,  d 
revoke  or  alter  his  will.  3rd.  That  the  agreement  I'elating  to  i 
interest  in  lands,  and  not  being  in  writing,  is  void  by  the  Statt 
of  Frauds.  4th.  That  the  agreement  was  put  an  end  to  by  the  su 
stitution  of  a  new  consideration,  which  had  been  paid  by  Smith 
the  plaintiff's  mother.  5th.  That,  the  agreement,  if  any,  ceastri 
the  death  of  Mrs.  Gilpin ;  and,  at  all  events,  the  plaintifi*  wot 
have  acquired  no  right  under  the  will  of  II th  September,  1841, uD 
he  was  twenty-one  years  of  age,  and  thxTefore  could  not- mainti 
this  suit,  even  if  there  was  a  binding  contract. 

As  to  the  first  point :  The  deed  here  was  in  the  fonn  of  an  indt 
ture  between  Charlotte  Smith  and  Martha  Jane  Smith  of  the  o 
part,  and  Benjamin  Smith  of  the  other  pait ;  and  tliough  not  seal 
by  him,  yet,  if  he  agreed  to  it,  it  is  said  he  would  be  laound  by  a 
covenants  contained  in  it.  Com,  Dig.  "  Fait."  ^C  2).  .Cruise's  D 
"  deedy"  ch.  xxvi,  §  3,  Shep.  Touch.  53,  the  acceptance  of  a  deed  bd 
considered  equivalent  to  the  actual  execution  q{  it ;  though  theo 
rectness  of  this  proposition  has  been  deniedl  -  Piatt  ;oii  Cov« 
There  can  be  no  doubt,  howeverj  I  think,  that  a  persoB  -acoqitiBi 
conveyance,  and  taking  the  benefit  of  it,^  must  he  considered  to  bi 
taken  it  upon  the  terms  and  conditions  expressed  in  it;  aadwh 
(as  in  the  present  case)  the  deed  states  the  consideration  to  tea^ 
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tain  pro\4sion  made  by  the  grantee  for  tlie  grantor,  it  must  amount 
to  a  representation  on  his  part,  that  he  had  made  8uch  provision, 
and  to  an  implied  agreement  to  perform  what  was  so  represented, 
l)eing  the  consideration  on  whicli  the  property  was  conveyed  to  liim. 
It  has  been  argueil  tliat  there  is  no  evidence  of  the  acceptance  of 
this  deed  by  the  testator ;  but  I  think  there  is  ample  evidence  of  it. 
It  is  tmeed  to  Iris  possession  about  a  month  after  its  execution,  and 
it  is  found  in  his  possession  at  the  time  of  his  death,  nearly  fourteen 
yeai's  afterwards ;  it  is  in  tlie  handwriting  of  a  pei^son  since  dead, 
who 'is  provwl  to  have  lx.*en  afterwards,  if  not  at  that  tiuR',  ilr. 
Snrith's  attoni(.»y  and  legal  adviser ;  and  it  is  acknowledged  by  the 
ilaughters  before  a  Justice  of  tlie  Peace,  who  was  the  fii-st  executor 
an«l  trustee  named  in  the  will  then  exjcuted,  and  whom  Smith  there 
styles  his  "  friend,"  find  who  may  ].v  presumed  to  have  been  on  teiius 
of  intimacy  with  him ;  and  lastly,  Ik*  paid  the  Registrar's  fees  for 
recording  the  deed:  It  would  ])e  most  unreasonable  to  presume  that 
Smith's  daughters  executed  this  conveyance  to  him,  and  caused  it  to 
be  registered  without  his  knowledge.  What  motive  could  they  have 
for  doing  so  ?  WhAt  benefit  could  they  derive  from  it  i  Is  it  prol)- 
able  that  they  could  have  known  that  he  had  made  "ceitain  legacies 
and  provisions"  for  them  by  his  will,  unless  he  had  counuunicatcd 
it  to  them  ?  With  tliese  facts  before  me,  I  cannot  come  to  any  other 
conclusion  than  that  the  deed  was  made  in  piusuance  of  an  agiee- 
ment  between  Mr.  Smith  and  his  daughters,  and  that  it  was  executed 
by  them,  and  accepted  by  him  upon  the  consideration  expressed  in  it. 
though  it  is  only  stated  as  a  recital,  for  the  language  of  a  recital 
may  constitute  an  agreement.  Graves  r.  White,  (2  Ei[.  C.  AIk  (i.')2). 
Jendwine  v.  Agate,  (3  Sim.  141).  Saltoun  i\  Hoiustoun,  ( 1  Bing.  444;. 
Caipenter  v.  Buller,  (8  M.  k  W.  209).  Carter  v.  Charter,  (4  Jur.  N.  S. 
63,  3  Kay  &  J.  618).  It  is  unnecessary  to  determine  whether  the 
recital  amounts  to  an  estoppel,  as  against  Smith,  after  accepting  an<l 
acting  upon  the  deed.  There  is  no  doubt  that  a  pers(m  nuiy  be 
estopped  by  the  recital  of  a  fact ;  but  whether  it  is  an  estoppel  or 
not  it  is  certainly  evidence  of  an  agieement.  In  Carpenter  v.  Buller 
(supra)  it  is  said :  *'  If  a  distinct  statement  of  a  particular  fact  is 
"made  in  the  recital  of  a  bond  or  other  instrument  under  seal,  and 
"a  contract  is  made  with  reference  to  that  recital,  it  is  un(|uestion- 
"  ably  true,  that  a.s  between  the  parties  to  that  instrument,  and  in 
"an  action  upon  it,  it  is  not  competent  for  the  party  bound  to  deny 
"  the  recital ;  and  a  recital  in  instruments  not  under  seal,  may  be 
"  such  as  to  b^  conclusive  to  the  same  extent."  By  "  the  jxirfy  hound, '^ 
in  that  case,  is  no  doubt  meant  the  party  who  executed  the  deed;  but 
a  person  liiay  be  estopped  by  his  acts  as  well  as  by  his  deed,  as,  by 
the  acceptance  of  an  estate,  or  by  representations  which  have  been 
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acted  on  by  others.  Pickard  v.  Sears,  (6  A.  &  E.  475).  Gi 
Wells,  (10  A.  &  E.  90).  Freeman  v.  Cook,  (2  Exch.  654\  ! 
the  benefit  of  an  Act  may  create  an  estoppel.  Story  s  S 
§1542.  In  this  case,  according  to  the  view  I  take  of  the  ev 
Smith's  daughters  were  induced  to  alter  their  position  and  pai 
their  pix)peity,  by  his  representation  that  he  had  made  certtt 
visions  for  them  in  his  will,  and  which,  in  fact,  he  had  don 
recital  in  the  deed,  therefore,  is  entirely  consistent  with  the  f 
they  existed  at  that  time,  and  the  case  does  not  require  the  a 
tion  of  the  doctrine  of  estoppel,  there  being  no  misrepresenta 
any  fact.  In  most  of  the  cases  the  agreement  sought  to  be  ei 
was  something  to  be  done  in  futuro ;  but  here  it  was  of  som 
that  had  been  done,  the  representation  of  a  fact  and  not  me 
an  intention  to  do  something  as  in  Jorden  v.  Money,  (5  H.  Lc 
185,  31  Eng.  R  20\ 

Assuming  that  there  was  an  agreement  by  Smith  to  provi 
his  daughters  by  his  will,  is  that  such  an  agreement  as  wiU 
forced  in  a  Court  of  Equity?  Supposing;  the  case  not  to  be  a 
by  the  Statute  of  Frauds  I  have  no  doubt  such  an  agreemen 
be  enforced,  and  there  are  numerous  cases  to  that  effect.  In  ( 
V.  Kemp  (3  Swan,  404  n),  a  covenant  to  give  a  fourth  part 
covenanter's  estate  at  the  time  of  his  death  was  enforced  afiaii 
estate  of  the  covenantor,  who  had  made  a  different  disposition 
property.  In  Jones  v.  Martin  (5  Ves.  266  n)  a  covenant  by  a 
on  the  marriage  of  his  daughter,  to  eive  or  leave  by  will  allh 
sonal  estate  equally  among  his  children,  was  decreed  agaii 
estate,  aitd  a  disposition  of  nis  property,  at  variance  with  the 
nant,  was  set  aside.  In  Fortescue  v.  Hennah  (19  Ves.  67), 
decided  that  a  covenant  by  a  father  to  divide  his  property, 
death,  equally  between  his  daughters  and  their  famihes,  loov 
be  defeated  by  a  testam'entary  act.  Sir  Wm.  Grant,  M.  R.,  ;in 
judgment  says:  ''Robert  Hicks  having  covenanted  that  his 
"daughter  and  her  first  husband,  and  her  children  by  him,  i 
"at  the  death  of  K  Hicks,  have  a  moiety  of  all  the  real  and  p< 
"estate  of  which  he  should  die  seized  or  possessed,  it  is  clear  i 
"CQuld  not  defeat  the  effect  of  that  covenant  by  any  testim 
"act."  The  next  case  is  De  Beil  v,  Thomson  (3  Beav.  469),  m 
written  statement  by  a  parent  on  the  proposed  marriage 
daughter,  that  he  intended  to  leave  her  £10,000  in  his  will 
settled  on  her  and  her  children,  was  held  to  be  binding  on  14 
to  be  satisfied  out  of  his  estate;  the  marriage  havingtalce]:) 
and  the  father  not  having  left  that  sum  by  his  will.  Thi9  C9 
affirmed  by  ;tiie  House  of  Lords  on  appeal.  Hammersly  t«.  J[ 
(12  CI.  &  F.  45).    Lord  Cottenham,  in  that  case,  said:  "A  re] 
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"tation  made  by  oiiu  party  for  the  purpose  of  influencing  tlie  con- 
"duct  of  the  other  party,  and  acted  upon  l»y  liini,  will,  in  general,  ha 
''sufficient  to  entitle  him  to  tlie  assistance  of  this  Court,  for  the  pur- 
"pose  of  i-ealizing  sucli  repi-esentation." 

In  Moorehouse  i*.  Colvin  (lo  Beav.  341;  0  Law  ^  E.  R.  lo()},  the 

question  was  whether  a  lettei*  written  hy  the  tisstator,  prior  to  his 

«lau«:hter.s  mamaife,  and  after  the  makin;;:  of  a  will  in  which  he  left 

fiera  lac  of  rupees,  create*!  a  contract  to  settle  the  lac  of  I'upees  upon 

lier;  he  having,  after  her  marriage,  ma<le  another  will,  by  which  lie 

clisposed  of  all  his  propeiiy,  without  making  any  pnn'ision  in  favor 

«)f  his  daughter.     The  letter  stated  that  his  daughter  should  have 

i2,000  on  ner  man-iage,  and  that  would  not  be  all;  that  she  was, 

and  would  ]>e  mentione<l  in  his  will,  but  to  what  fui-ther  amoinit  he 

could  not  then  say.     It  was  hel<l  that  the  letter  did  not  create  any 

contract,  though  the  right  to  enforce  contmcts  of  that  nature  was 

Emitted. 

So,  in  Maunsell   v.  White  f4  H.  Lords'  cases  lO.'M)  S.  C.  .SJ,  Eng. 

R.  1),  where  the  suit  was  brought  to  compel  the  trustees  under  the 

will  of  the  plaintifi**s  uncle  to  convey  certain  property  to  him,  the 

<[Uc*stion  was  whether  a  letter  written  liy  the  plaintiff's  uncle  to  him, 

pending  a  treaty  for  his  marnage,  amounted  to  a  conti'act  to  settle 

this  property  on  the  plaintitl*;  and  it  was  held  that  it  <li<l  not,  the 

uncle  having  expressly  refused  to  make  any  settlement  of  his  j)rop- 

erty.  and  not  absolutely  repres(*nting  that  the  plaintiff  would  be 

entitled  to  any  benefits  under  his  will,  but  in  fact  reserving  the 

power  of  altering  his  will.     The  Lord  Chancellor,  in  that  case,  says: 

"Where  a  person  makes  a  representation  of  what  he  says  he  has 

"done,  or  of  some  independent  fact,  an<l  makes  that  representation 

"under  circumstances  which  he  must  know  will  be  laid  l)efore  other 

"persons  who  ai*e  to  act  on  the  faith  of  his  representaticm  being  true, 

"and  who  do  act  on  it,  e([uity  will  bind  him  by  such  rej)resen tation, 

"treating  it  as  a  contract.     Suppose  that  this  gentleman  ha<l  on  the 

"eve  of  the  marriage  said  to  the  appellant,  you  may  safely  enter  int^j 

"this  man-iage,  for  I  have  executed  a  deed  by  which  I  engage  to 

"leave  you  such  and  such  estates;  if,  on  the  faith  of  that  represen- 

"tation,  the  nephew  had  mairied,  the  uncle  would  then  have  made 

"a  representation  on  v/hich  he  knew  that  this^iephi^w  would  act,  and 

"it  would  be  a  fraud  on  the  nephew,  or  on  those  who  dealt  with 

''and  came  after  him,  to  set  u]>  as  an  answer  that  that  was  a  mere 

"'intention  which  he  had  entertained  at  the  time.     The  uncle  would, 

"in  fact,  have  made  a  contract,  and  he  would  Ihj  compelled  tr)  make 

"it  gooil,  for  he  would  have  made  a  representation  with  a  view  to 

"in<]uic6  others  to  act  upon  it,  and  im  the  faith  of  it  they  had  at  the 

"moment  actefi.     That  would  lie  a  representation  which,  under  the 

24 
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"circuinstaiicos  I  have  stated,  would  be  in  fact  a  cimtmct/'  L<.n\ 
St.  Leonard  says:  "I  do  not  dispute  the  general  piinciple,  that  wha 
"is  calle<l  a  representjition,  which  is  made  as  an  inducement  fo 
''another  to  act  upon,  and  is  followed  by  his  acting  upon  it,  ^^^ll 
"especially  in  such  a  case  as  niairiage,  be  deemed  to  be  a  contmct." 

In  Lofius  i\  Maw  (N  Jur.  N.  S.  (107;  .S  Oitf.,  oD^),  a  testator,  ad 
vanced  in  years  and  in  ill  health,  induced  the  plaintiff'  his  niece,  U 
resi<le  with  and  take  care  of  him,  on  a  promise  that  if  she  would  di 
so  he  would  provide  for  her  at  his  death  by  leaving  her  a  life  estat* 
in  ceitain  property;  and,  by  a  co<licil  to  his  will,  which  was  sotn 
afterwards  prepared  and  read  over  to  her,  the  trustees  of  his  wil 
were  directe<l  to  stand  possessiMJ  of  the  property  upon  trust,  to  allow 
the  plaiiitiff  to  receive  the  rents  and  jn-otits  for  her  life.  The  testa- 
tor afterwards  executed  nn«)ther  codicil  by  which  he  revoked  tlu 
disposition  in  favor  of  the  plaintiff.  It  was  held  that  he  was  bcnni* 
by  his  representation  to  thv-  plaintiti',  and  had  no  right  to  revoke  th^ 
codicil  in  her  favor,  and  that  she  was  entitled  to  a  decive  for  th 
perforiiiance  of  the  trusts  created  for  her  benetit.  Ridley  v.  Ridle~ 
(11  Jur.  N.  S.  47.")j  may  a!>.o  be  referred  to  on  this  point,  The  bi 
in  thai  case  was  file<l  bv  the  children  of  Geori^e  Ridley  to  obtaL 
from  the  estate  of  Sanuiei  Ridley  compensation  in  satisfaction  of 
promi>«'  alleged  to  have  been  ma^le  by  him,  to  leave  by  his  will  ^ 
the  ]>laintitt'as  nuich  as  thev  wonld  i^et  under  the  will  of  their  fathL_ 
provide  1  they  woidd  convey  a  j)art  of  the  j^roperty  of  their  fath 
to  Edward  Ridlev,  a  brotlu»r  of  Samuel  Ridley,  and  which  convtr  " 
anoe  ruev  executed.  It  was  held  that  the  lilaintitfs  were  entitled 
lia\e  t!ie  promise  made  good  out  of  the  estate  of  Samuel  Ridlfc_j 
though,  it  was  only  verbal,  and  Sauuiel  Ridley  had  repeJitedly  deni.  • 
haviu;-'  made  any  such  promise.  One  objt;ction  taken  was  that  t' 
agr..'em  jUt  was  void  under  the  Statute  of  Frauds,  as  l)eing  a  contr«. 
not  to  be  performed  within  a  year,  but  this  was  not  sustained. 

The  latest  ca.se  on  this  .sul»ject  is  Caten  v.  (^-ati^n,  (Law  Rep.  1  Oi 
\:]7  ;  12  Jur.  N.  S.  171).     The  bill  was  filed  for  the  purpo.se  of  earn- 
ing into  efi'ect  an  alleged,  agreement  between  the  plaintiff  and  her 
late  husband,  prior  to  their  marriage,  by  which  her  own,  and  a  part 
of  liis,  juoperty  was  to  be  settle<l  on  her.     A  memoiundiini  had  been 
diawn  np  ]»y  the  hnsband,  but  not  signeil,  a)ul  given  to  a  solicitors 
instructions  to  prepare  a  settlement ;  the  settlement  was  prepared,  , 
])ut  not  executed,  in  consetjuence  of  a  promise  bv  the  husbiuid  tu 
leave  the  plaintiff,  by  his  will,  property  of  equal  amount  to  that 
intended  to  he  settled  on  her.     He  made  a  will  according  to  to 
promise,  which  was  executed  on  the  day  of  the  marriage,  and  hep* 
po.sse.ssion  of  the  plaintiffs  property.     He  afterwards  wade  anotwr 
will,  without  her  knowledge,  revoking  his  former  will,  and  giving 
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thu  principal  part  of  hh  property  to  tliu  defendants;  the  amount 
given  to  tlie  plaintiti*  being  considerably  less  than  she  had  received 
iroui  her  own  fortune  previous  to  lier  niariiage.  The  defenihmts 
denied  the  niakin:::  of  the  alleged  ai^reenient  and  pleade<l  the  Statute 
of  Frauds,  the  agi'eement  being  made  upon  consi<leration  of  marrhige. 
V.  C.  Stuart  made  a  decree  in  favor  of  the  plaintiff,  considerinii:  tliiu 
the  agreement  was  sufficiently  proved,  and  that  there  was  a  j>.u  t 
perfonnance.  On  appeal  to  the  Lord  Chancellor  this  decree  was 
revei*sed  on  the  jLifror.nd  that  there  was  no  contract  in  writing/  sii^ud 
by  the  t^^st^tor,  ami  that  there  had  been  no  part  perfon:ianc«*  by  the 
plaintiti*  U^  pixvent  the  operation  of  the  Statute  of  Frau'l>;  the 
execution  of  the  v/ill  bv  the  tcstat(>r  in  conformitv  with  his  i.r'/hiiso 
not  amounting  to  a  part  performance,  because  a  part  peiformance 
by  the  party  sought  to  be  charged,  is  not  sufficient  to  take  a  case  out 
of  the  statute.'.  This  judgment  was  appealed  from  to  the  H()use  of 
Lonls,  (Lav/  Rep.,  2  H.  Lords,  127),  on  the  ground  that  tlic  memo- 
randum written  by  the  testator  was  a  sufficient  contract  within  the 
Statute  of  Frauds,  the  ground  previously  taken  of  part  performance 
of  the  parol  a^Lneemcnt  havini*:  been  abandoned,  and  the  iud'nnent 
of  the  L<.)rd  Chancellor  was  affinned. 

In  the  present  case,  the  original  will  of  the  11th  September,  ISM, 
though  revoked  by  the  subsecjuent  will,  was  not  destroyed,  but  v/as 
retained  by  the  testator  and  has  been  produced  in  evidence,  and, 
therefore,  we  are  not  left  to  the  uncertainty  of  parol  evident'  to 
ascertain  Avhat  his  intentions  were  at  that  time  in  n.'ganl  to  tli*' 
division  of  his  property  ;  and  it  confirms  the  statement  in  the  d'^jd 
from  his  <lauirhters,  that  he  h.a<l  'dven  le'^acies  to  them,  and  uiade 
provision  for  them  in  his  will.  His  acceptance  of  this  deed  was  an 
adinission  that  the  convevance  was  made  to  him  in  consideration  of 
the  provision  he  had  made  for  his  daughters  by  his  will,  and,  with 
the  other  circum.stanccs  ])efore  referre<l  to,  is  sufficient  to  wanant 
the  conclusion  that  he  had  conniiunicate<l  the  provisions  of  liis  will 
to  his  daughtei"s,  and  recjuested  them  to  convey  to  him  their  interest 
in  theii'  mothei*'s  property,  and  that  tliey  di<l  agree  to  convey  to  him 
upon  that  consideration,  as  stated  in  the  10th  ami  11th  paragiaphs 
of  the  bill.  Having  made  this  repre>entation  to  them,  upon  which 
he  intended  them  to  act,  and  upon  the  faith  of  which  they  did  act, 
and  conveyed  their  property  to  nim,  his  representation  amounted  to 
a  oontiuct,  and  he  was  beund  to  perform  it. 

It  was  contended  on  the  part  of  defendants  that  even  if  there  was 
such  contract  at  the  time  the  deed  was  executed,  there  was  no  agree- 
ment by  Smith  that  he  would  not  revoke  or  alter  his  will,  hut  I 
think  an  agreement  not  to  revoke  or  alter  the  disposition  of  his  will 
in  favor  of  his  daughters  must  be  implied  in  this  case,  and  must 
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liave  Ikm'II  intcnvit'*!  by  tho  tj^tjitor  from  the  vei"}'  nature  of  tht 
trail-faction:  otlierwise,  it  iiir.st  In'  presiiiiiu<l  that  he  iutemk-d  U 
c«)ui;iut  a  fraud  wvon  liis  (laiiL;iiLL-r<.  l»v  Lrettin^;  the  title   to  theii 
property,  and  at  tlie  ^aiau  time  ri.'^<.rving  to  himself  the  ri«;ht  at  an\ 
moment   to  depriw?   them   of  t!ie  consideration.      Vltif*   Wali>ole  l 
Lord.  (Jrfi;rd,  (o  Vc*s.  412).     It  would  be  a  most  unreasonable  cjri 
struciiou  <»f  the  airrcvment  to  h(>ld  that,  because  the  testator  <lid  no 
iXl>res>!y  prv)mise  not  to  revoke  or  alter  his  will,  that  he  had  a  rij^'ht 
to  do  sij.and  tb.us.  Vv'liilr  he  ki*pt  the  pn)perty,  to  <leprive  the  i^raiitoiN 
i)i  the  b(.'netit  of  tlie  considt-ration  t?n  which  it  was  conveve-l  to  him. 
i'ontract-;  are  to  be  performed  in  tliat  sense  in  which  the  pnniiiAW 
b«.*li(  ves  tliat  tlie  promisee  has  accepted   the  promise;  and  it  will 
vearc«;H'  l>e  JiriLCued  that  if  Smith  obtaine<l  the  dee«l  from  his  d:ultrhte^ 
«)!!  his  r>.p:est'ntation  that  he  had  ^rivrn  ceitain  propeity  to  them  by 
his  will,  I'.e  believed  that  th.ey  uufler-totKl  he  had  the  }X)Wer  at  any 
moment   to  deprive  them  of  the  con.si<leration  on  which  they  hail 
aLriv«,'(l   to  convev.     The  fair  and   reasonable  r»omstruction  of  the 
aLriv«-iiunt  is  that  at  l-is  death  they  were  to  receive  the  agreed  price 
of  th'ir'  property,  and  they  could  not  have  undeiitood  it  in  any  other 
way.     it'  the  r«.rpres(»ntation  of  a  fact  amounts  u>  a  contract,  as  fc 
said  by  tlie  Lord  (.'liaucellor,  in  Jordan  r.  Money,  ^N«(y>/viy,  Smith  has 
no  rlLilit  t  )  revok'*  it.     This  obit^ction  therefore  fails. 

I  liave  next  to  c«.:i>i<ler  whether  the  agivement  wa.s  void  by  the 
S^nt'ite  of  ]''iauds  .  1  R^'v.  Stat.  c.  I'll)  as  l>eing  a  contract  for  sale  of 
l.'ind-.  J  -.'.iiTik  it  is  not  a  case  within  the  wtjr.ls  of  the  statute.  Isita 
e.intraci  I'oi-  lIk'  yifj''  oi*  lands  f  A  similar  objection  was  taken  in  Id- 
fu--  r.  Mav.'  i.^f'in'''  J  v»'l:i.'re  the  testator  verbally  promised  to  leave hk 
nitvjt'  'd  iib  v-late  in  two  b.ousrs,  and  t-xecuted  a  co<licil  to  his  will  in 
ionti-iiniry  v»itli  that  promise,  whicii  co^lici!  he  afterwards  ivvoked. 
'i'li'*  ewdii'il  ;jiving  the  jii-optity  to  the  niece  was  pro<hiced  in  that 
v-a  ■'.  a^  t:^.e  will  luis  bwn  in  this  ca<L.*,  and  was  treated  by  the  \1ce- 
riiiLnc"i!('r  as  t'vi<]c:ur  in  wi-itiui^^  of  tlie  representation  mailelythe 
rin<lr,a::'l  it  v\'a>  iieM  tliat  tlie  Statute  of  frauds  had  no  application 
to  a  case  of  thiLt  kind.  I  am  aware  that  the  correctness  of  this 
di-cisi.:i.  hav  l»e.-.i  ';u('>Ntioned,  (rin'"  8  Jur.  N.  S.,  Part  II.,  p.  2Jil)i 
thoui;ii  it  was  not  appealed  from.  But  it  is  not  necessaiy  iu  tk 
pres^iil  cas«'  to  deUrmine  whether  the  agi'eenicnt  was  within  Uie 
statute,  foi-  a<li;n*ttin;.;  that  it  was,  that  it  relat<.'d  to  a  sale  orparliM 
with  an  ir.teivst  in  land,  Kelly  r.  Webster,  (12  C.  B.  282),  I  think 
there  was  clear  evi<lence  of  jmrt  performance ;  indeed,  so  far  as  th 
tt;<tator*f.  dau;»;!iti'i-s  v.ere  concerned,  theiv  was  a  complete  perforo- 
aiice  (»i  ti:e  a^j^ieciiient  by  the  conveyance  (;f  the  property — on  in*" 
vocable  h'ji  on  their  part,  (for  I  think  the  deed  was  not  a  vasf^ 
v.)hiritarv  «!ee:l,  Init  was  founded  on  a  valuable  consideration^ an* 
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hich  would  make  the  Slotting  up  of  the  statute  as  an  answer, 
eans  of  committing  a  fraud  upon  them.  Tliis  a  Court  of  Etjuity 
Jways  endeavor  to  prevent.  Sngd.  Vend.  (14th  ed.)  14(S.  l.")!, 
V  V.  JolifFe,  (5  My.  k  C.  Ku).  Lester  v.  Foxcroft,  (1  White  «S: 
L  C.  025,  637). 

ras  contended  that  the  deten<lants  could  not  f^i^t  up  the  estate 
efence,  because  they  had  n<»t  claimed  the  l)enefit  of  it  by  their 
r.  If  a  defendant  bv  his  an-wer  admits  the  a^nvement,  but 
Is  to  rely  on  its  not  beinir  bindiuix  because  it  Avas  not  in  wntin<;, 
st  claim  the  benefit  of  the  statute,  otiierwise  he  is  cousidere<l 
nit  that  the  acrreement  is  bin«ling.  Dan.  Pr.  .■)42 ;  Skinner  v. 
well,  (12  Jur,741.  2  DeG.  cV:  S.  2oo) ;  RidgAvay  v.  Wharton, 
Gr.  M.  &z  G.  G80).  But  the  questson  does  not  arist.-  hen',  because 
fendants  (except  Dr.  Gilpin)  have  not  admitted  the  agreement 
.»ir  answer,  and  state  their  briirf  that  no  such  aj^reement  was 
d  into.  Dr.  Gilpin  has  no  personal  knowledge  of  it,  but  states 
?lief,  from  information  recL-iveil  from  his  wife,  that  sucli  an 
nent  was  entered  into.  ( S^.^e  p:ir:  27  of  liis  answer). 
I  next  ol»jection  is,  that  tlie  agreement,  if  any,  was  put  an  end 
a  subsequent  arrangenu-nt  In-tween  Smith  and  his  d.aughters, 
lich  he  undertook  to  pay  them  £.500  cacli,  for  theii-  propei*ty, 
liat  this  sum  had  been  ])ai  I  t«:>  the  plaintiff's  uiother.  The 
lants  were  bound  to  provt*  tliis.  and  tiiev  rely  princii^ally  on 
,ry  in  Smith's  ledger,  in  the  ]iandwritin;_r  of  Thomas  Plummer, 
fceased  clerk,  dated  Otli  May,  1840,  by  whicli  Dr.  Gilpin  is 
id  with  .€oOO  as  the  ''amount  of  claim  of  .Mrs.  Gilpin  (late 
•lotte  Smith)  in  the  estate  of  tiie  late  Josepli  Canity,  her  grand.- 


T." 


dl  the  cases  where  entries  mndo  bv  a  dt^casol  clerk  have  loen 
ed  in  evidence,  it  has  be  'U  r>r.^vL'd  that  it  vras  his  dutv  to  <!'> 
t  and  make  a  record  of  it. — th.-U  the  or.trv  v/as  madr  in  the 
scharge  of  the  business  ab; )nt  wliich  he  was  t mploved.  Poole 
as,  a'  Burg  N.  C.  040):  Doe  r,  Turford,  (:^  B.  .vc  Ad.  S!)0) ; 
r.  Blakey,  (Law  Rep.  2  Q.  B.  :1l'(;\  It  is  not  shewn  here  tb.at 
.  any  part  of  Pl;;mmor's  djitv  to  do  any  act  r^'lative  to  thi> 
.iiy,  or  that  he  had  any  pec^iliav  knowled-*  *  of  the  facts,  or  di«l 
;t  except  this  entry  in  thr  ]{u]'s^'\  It  was  n.^t  a  i}iatter  which 
,  come  within  the  scope  of  his  duty  as  a  clei  k  in  the  employ  of 
i  as  a  merchant,  because  the  pui-chase  of  the  property  was  a 
r  arrangement,  quite  distinct  fi-om  Smith's  goricral  mercantile 
»s.  On  this  account,  therefore,  I  think  the  evidene(.^  was  not 
flible.  But  it  is  sairl  that  it  is  admissiblt.^  on  other  gi'.uin'ls, 
y,  as  a  declaration  of  Smith,  airainst  his  interest,  because  he 
iychai'ged  himself  with  £500,  and  also  as  part  of  the  res  ih:sta', 
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aivl  cxpliiuatoiy  i)f  the  tL-niis  on  which  h^'  was  lioldin;^-  the  propoi-ty 
Theiv  is  iiu  doul)t  tliat  duclarations  or  entries  against  the  pecuiiian 
interest  or  tiie  person  making*  them  may  he  evidence  ai^aiust  thin 
pv.'r-(;ns  after  his  death.  Taylor  v)!i  Evi'l.  5}  (iO*),  the  SvisseN  Peeragi 
easv',  (  11  01.  »!i:  F.  lO.S;.  But  tlie  declaration  uu\>t  he  directly  a^ains* 
the  party's  interest.  In  Smith  r.  l>lakey  (xa^fjri'j  Bhickhnrn,.J.,  sayji 
'■  Wiien  entries  are  r.iade  ae-ain^t  t:ie  necr.niai'v  interest  of  tin*  pei'sor 
"making  them,^'//^''  h-O'i'  cmhi  hr  nnflr  in\iij<(]}]f  j],t'  iJtf  ^tiWHi/i 
'  h!iiis,''i\  there  is  Mich  a  prolahility  of  their  truth  tliai  such  state 
'•  ir.ents  have  been  a^hiiitled  after  the  deatli  of  the  pt^rson  inakinj 
'"then:,  r.s  evidence  a-Minst  third  |)ersons.''  Bnt  was  tliis  entn 
airai!i-t  the  iK-cmiiarv  interest  oF  Smith  !  Was  it  not  rather  a  d(»c.lar- 
ation  in  his  own  i'avor,  am!  in  reality  shewinii:  thav  lie  lielJ  th< 
pro}). -rty  on  other  and  better  ternr;  timn  tliose  stated  in  thi' deed 
The  e\  id.ence  on  the  part  of  tiie  defendants  vra-  oH'ered  to'shew,  nol 
merely  t]i;it  Smith  liad  purchased  the  prv)perty  from  ilrs.  Uilpiii  foi 
£.'>()(),  and  was  indebt^.d  to  her  or  her  representative  in  ciiat  sum,  but 
that  he  had  actually  paid  lier  in  full.  Taken  in  itself,  perlipps  tht 
entry  might  be  evi»lence,  but  looking  at  the  whole  testimony,  I  think 
i:  v.as  in  i-riect  a  declaration  in  his  favor,  rather  than  a-^^ain.st  hi? 
iiiterr-r.  <.)n  the  ot^ier  groun  '..  as  being  explanatory  of  tlie  tenih 
t.'ii  w]iicii  he  held  the  properiv.  that  is,  to  rd'cv/  that  he  gave  a  dif- 
fe relit  c  msifleration  for  it  frt»m  that  stvated  in  the  dee<l.  J  think  tht 
•  'Utry  was  niso  ;na<lmissil)le.  The  declarations  of  a  pei-soii  agains- 
liis  proprietary  interest,  or  in  dispaiag.'ment  of  liis  title,  ore  eviuenct 
as,  when  a  deceased  c)ccnpier  of  ia!id  admitted  that  he  heki  as  teuam 
of  an<'tlie".\  thus  c'.itting  down  liis  prhiKi  fa  -'r  title  in  fee,  bt'caus 
i:  is  not  tv)  i)e  presumed  that  a  man  wouhl  untruly  admit  that  h= 
li/id  by  an  inferior  title.  But  tliat  is  not  the  preseJit  case:  tl~ 
dcclaiativin  vras  m^t  oitered  liere  to  cut  down  Smith's  title  to  tt 
pro[)erty.  or  in  any  way  to  qualify  his  possession,  but  to  shew  ths 
h-  had  purclnised  it  on  a  ditferent  cimsideration  from  that  stated  :5 
the  ihji^d,  and  in  reality  to  suj»pi.'rt  his  title  to  it.  Tlie  ca.se  of  Ra^f 
>on  '•.  liaigii  {'2  Bing.  i)U)  is  very  distinguishable  from  this.  The* J 
1  .tteis  written  by  the  bankrupt  at  the  time  of  leaving  his  iv.siden«2 
and  recently  after,  wiiile  the  Act  continued,  were  received  t4.)  she? 

ft  ' 

ins  intention  in  ieavinir,  which  couL!  not  otherw'ise  be  ascertaini.?' 
Bul  h.ere.  the  <.leclarati(;n  was  m^ide  loiig  subse(|ucnt  (about  four  a^O 
a  half  years)  to  t!ie  d.eliveiy  r.'i<i  acceptauc:  of  the  deed,  which  vr^ 
a  periejt  and  complete  transaeiiou,  expressing  on  its  face,  the  inteX^ 
titms  of  th.e  parties ;  and  the  etiect  oi  it  was  to  contradict,  and  no 
to  explain  tiie  deed.  In  Jsutting  r.  Page  i-h  Gray  -584)  cited  i 
Greeni.  Ev.,  §  JOS,  it  is  said  that  it  is  only  when  the  thing  done  i 
ecjuivoeal,  and  it  is  necessary  to  render  its  meaning  clear  and  expres 
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bive  of  a  motive  or  object,  tliat  it  is  coiiipcti-Mit  to  prove  (lec]arat"u)ns 
ftCCompan\'ing  it,  as  falling  vri thin  the  class  of  rex  f/f'^Uf,  Mr.  Green- 
Waf,  treating:  of  the  adniis^iion  of  <leclarations  as  part  of  the  rf^i^  (jeHhti, 
^y\  (sect.  lO.s),  "  The  pnncipal  points  of  attention  are  whether  the 
" circuiustpaices  and  «leclarati<;7^*s  oli'ered  in  jn-oof  were  contemponi- 
"nwus  \vith  the  main  fact  under  consideration,  and  whether  thev 
"were  so  connected  with  it  as  Xa)  illustrate  its  character."  According 
t>  the  En'dish  cases  it  is  not  al»solutelv  essentia!  that  the  declar- 
atioas  shouM  be  contempomneous  witli  the  main  fact,  but  thev  must 
U;  so  connected  with  it  as  t )  make  one  continuous  transaction. 
ft?)ach  /•.  Cwreat  Western  Raihvay  Conqx-Tny,  ( I  Q.  B.  (iO),  Taylor  Ev. 
i$  520.  The  principal  fact  here  was  the  cons;<leration  of  the  deed 
c'Vfcuted  in  October.  1S44.  and  v/hich,  beiuLT  reiristered,  vested  the 
title  to  the  property  in  the  t«'stator  in  tin.'  follov^'ing  month — nothing 
inoi"e  reinainin-LT  to  be  <lone  duriivj:  his  lift* — then  how  can  a  declara- 
tion  of  his,  made  in  1S4!>,  as  to  the  consideration,  be  said  to  be  a 
continuous  act » 

It  was  also  contended  that  tlie  statement  by  the  testator  in  the 
o*x!icil,  dated  Novem]>er  2.S.  LS52.  that  he  had  fuUv  settled  and  ac- 

ft' 

o<»nnteil  with  his  daughter*.  .Alartha  Jane  Ruel,  for  her  share  of  the 
X'val  estate  left  by  her  mother,  ouixht  to  be  taken  in  consi<leration, 
0.nd  the  case  of  the  Attorney  Gen<*ral  r.  8tei)hens  (:}.)  Eni::.  K.  ;)l)0) 
>.Tas  cited  on  this  jjoint.  But,  apart  fr(^m  the  fact  that  any  ariaiiL^o 
iiitnt  between  tlie  testator  and  his  dauirhter,  Martha  Jane,  could  not 
^Xtii'ct  thi.s  plaintiff's  rights,  the  cast:-  does  not  api)ear  to  me  to  snp- 
'\\'\'i  in  any  way  the  position  taken  here.  In  that  case  the  defend- 
^Xnt's  title  deetls  Were  received  in  evidence^  not  to  prove  a  declai'ation 
^iiarle  by  the  defendant  himself,  but  to  rebut  an  entry  in  narisli  books 
^^f  payment  of  rent,  and  t^)  explain  the  probable  intenticm  of  the 
'"lefendant  in  making  the  payment,  a  rent  charge  being  reserved  by 
t:he  <leed.s. 

After  what  has  been  stated  about  the  a<lmissil)ilitv  of  the  testa- 

'fcir's  written  declarations  from  his  l)ooks,  it  will  scarcely  l)e  necessary 

t:o  say  that  his  verbal  declaration  to  his  wife,  as  proved  by  hei',  that 

^ehad  paid  his  daugliter  Charlotte  toOO  foi-  her  share  in  her  mother's 

propeity,  was  not  evidence  against  the  plaiTitili*. 

I  come  now  to  that  pait  of  Mrs.  Smith's  evidence  in  which  she 
*<peaks  of  having  received  a  letter  from  Mi*s.  Gilpin,  statin;^^  that  her 
father  (B.  Smith)  had  paid  her  for  her  share  of  her  mother  s  property, 
and  that  her  husband  (Dr.  Gilpin)  had  invested  it  for  her.  This  let- 
to  vras  not  produced,  Mrs.  Smith  stating  tliat  she  had  searehetl  for 
it,  and  believed  slie  had  destroyed  it,  as  she  did  not  attach  any  im- 
portance  to  it,  and  had  no  reason  to  remeudM.-r  it  more  tlian  any 
other  letter  she  had  received  from  ilrs.  Gili)in.     I  do  not  attach 
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any  iiin:,(ji'tance  to  tin*  conversation  lictween  Mi*s.  Smith  and  her  two 
.st^»p-<laiiglut*rs,  in  which  Maitlia  stated  tliat  Mix  Smith's  chihh-en 
shouM  never  have  any  part  of  lier  (Martlia's;  mothers  propeity. 
Such  loose  (leclarations.  made,  ai»]»arently,  under  excitement,  nu^'iit 
not  to  atiect  the  ri^'hts  to  j^ropt^-ty. 

There  Were  two  letCers  in  uvidence  Aviitten  hy  Mi's.  Gilpin  to  her 
father,  one  dated  March  <>,  1.S4!),  in  which  she  acknowledy:es  the  iv- 
ceipt  of  t!o()  Sent  l»y  a  ilr.  ( ']*ai>i-.  and  aijds  in  a  ])ostscript,  "I  for;:^'««t 
to  mention  another  €.">()  liv  Mr.  Bmid,  received  the  dav  alter  tin*  l)r. 
wrote  vou,  makinir  in  all  £2')()."  The  other  letter  dated  St.  Pat- 
rick'.s  <lay,  1.S4!),  in  whieh  she  acknj)wledLri*>i  the  receipt  of  a  letter 
fi*.)m  i:vr  father  enclnsini;  tllOO.  juid  savs  sht*  hones  thev  mav  J»e 
al>le  to  keep  the  moni-v  to  •-ducat'.*  their  little'  hov;  but  that  the 
Doctor  was  afraid  thevslmuld  he  oMiiriMl  ti)  use  s-.ime  of  h.  In  ad- 
diti<m  t«)  these  were  som-..  letters  fr^iii  Dr.  (Jilpin  to  Mr.  Sniitli.  In 
oni\  without  a  datr  (marked  No.  Km.  he  snvs:  "'Your  letter  of  the 
**llth  caiiie  to  hand  Vf>ti*r«iav,  as  well  as  a  d.iaft  for  Z'2'A)  in  favor 
'•of  \Vo(»il,  whieh  I  ;?"i;!*pt".l.  The  t!*^On  l)einL!:  Iody:ed  in  H.  B.  l\>iii- 
•'imuv  to  mv  credit."  In  another  ;  No.  11  i  dated  in  1  No  1,  he  savs: 
"I  received  four  la>t  imtr  <*nclo^i'd  to  Vrisv»ell.  and  am  much  oUiixed 
"to  voTi  for  vour  oti'"i-.     Wiien  I  invested  Li>ttie's  ■  /.  /-.,  Oharlot:e's; 

•  •  ■  * 

"£800  th<'re  was  €10  li'ft.  fr<v.n  v.hieli  1  took  £2  to  make  up  mv 
"n.'nt,"  cV'c.     In  aixitl'.er  letttM*    No.  12  .  without  anv  date,  he  savs:  r 

"Your  li'tter  to  Mr.  iiudd,  enclosin;^'  £100,  Halifax  curifncy,  cam-.'  rr 

"safe  to  liand." 

In  his  evidence,  ])v.  (Jilpin  says  that  his  Avifc  iri*«|uently  receive«l  -fl 
mouev  i'Voin  her  father;  that  at  (»ne  time  In*  uavr  her  £o00,  which  a"  i 
he  (Dr.  (.iil])in)  inve-ted.  in  l.ai.k  stock  the  investment  referred  t»  -•  • 
in  tile  It*tt«*r  dated  jNol  i.  that  he  <iitl  not  know  what  her  father  ^ra v.*  - 
her  the  £^^00  for.  hut  thought  ir  was  a  irift,  and  that  Smith  afte--  —  - 
Avarils  told  him  that  vrhi-u  lu*  '/avi-  his  dau^lit'T  a  house  this  £:]00  <  .  ^i* 
nnist  comi'  out  ol'  ic:  that  hi .  wifv.*  r.ever,  tliat  he  heard  (»f,  receiveii^  *'i 
anv  m  )n«*v  fVrjm  her  father  in  iiavment  of  tlie  propertv  inherited -J^  -•  ^1 
from  her  mothi-r:  that  he  di«l  not,  knoAv  that  the  £o00  had  anvthiniijr 


to  <lo  with  the  pn^piMtv:  an«l  tliat  he  had  never  r-ceived  a  farthin:^* 
from  Smith  on  acci>urit  of  it:  that  Smith  did  a  •^oo  I  ileal  of  hmiWiTvni  --■  'jr 
husiness  in  Halifax,  in  which  he  Oiliuii;  acteil  as  his  ajront  for  j^  s-  a 
numh..'!*  of  vears:  that  tin*  lilviO  referred  to  in  letter  No.  12,  wr- — ^^"^ 
money  forwarded,  a-^^ainst  vrhich  Smith  woul'l  draw.  That  th»  -*^c 
£200'mrntioned  in  the  letter  fr»)m  ilrs.  Gil]un,  dated  Mai-ch  0,  Ds4£"_-^  -K 
referreii  t)  exchani^e:  that  it  remaine«l  till  Smith  came  to  Halifay-'^  x, 
v.'hen  h.'  made  us<»  of  it:  that  the  £100  mentioned  in  liis  wife's  let^"  ^t- 
t'^r  of  the  17th  March.  ItS-tl*,  was  not  intend.ed  for  her,  though  slMrrJie 
thoutfht  it  was;  tliat  he  <lei)'>sit'.'d  it  in  the  bunk,  and  when  Srnit.^*"  t?i 
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came  to  Halifax,  Mrs.  Gilpin  asked  him  for  the  £100,  and  he  refused 
to  give  it  to  her,  and  took  it  himself;  that  his  wife  must  have  ])een 
in  error  when  she  wrote  respecting  that  iiioney,  "The  Dr.  is  afraid 
we  shall  be  obliged  to  use  some*  of  it."  He  denied  having  stated  to 
Mrs.  Smith  or  her  .son  Benjamin  that  he  had  I'eeeived  his  wife's  share 
of  her  mother's  property  and  invested  it;  l:)ut  admitted  .saying  he  had 
received  £300  for  his  wife  (which  he  .said  he  had  never  denied),  and 
invested,  though  he  did  not  speak  of  it  as  her  interest  or  her  mother  s 
propei'ty.  On  this  point  he  is  contradicted  by  Mrs.  Smith,  and  her 
son,  Benjamin  Smith. 

If  Dr.  Gilpin's  evidence  is  to  be  relied  on,  he  has  explained  the 
statements  in  those  lettei>4  which,  without  explanation,  v/ould  go  to 
support  the  defendant's  argument,  that  iVIi*s.  Gilpin  had  been  paid 
for  her  share.     This  part  of  his  evidence  is  uncontradicted,  except, 
perhaps,  by  his  wife's  letter,  dated  I7th  March,  and  I  do  not  feel 
myself  justified  in  discrediting  it,  though  there  is  .some  discrepancy 
between  his  evidence  and  .some  portions  of  his  an.swer  as  t<)  his 
knowledge  of  the  deed.     On  that  part  of  his  testimony  where  he  is 
contradicted  by  Mrs.  Smith  and  Benjamin  Smith,  I  need  only  to 
refer  to  the  exf>erience  of  every  pei'son  engaged  in  legal  trilninpJs, 
for  the  extreme  difficulty  of  obtaining  a  correct  account  of  convei^sa- 
tions,  particularly  aft<.»r  the  lapse  of  two  or  three  yeai*s,  and  of  the 
Veiy  unsafe  and  uni-eliable  nature  of  snch  evidence.     If  Dr.  Gilpin, 
in  speaking  of  the. £300,  called  it  *( -harlotte's  uumey,"  or  his  "wife's 
Tiione\%"  there  would  1)3  nothing  extraordinary  in  Mrs.  Smith  and 
Her  son  understanding  him  as  calling  it  her  "  property,"  or  even  her 
*•  share"  of  the   property.     The   same    remark  will   apply  to    Mrs. 
Sinith'.s  statement  of  the  letter  received  from  Mrs.  Gilpin,  which 
^Ii"S-  Smith  admits  she  thought  of  no  importance,  a,nd  had  no  par- 
ticular reason  for  i-ememboring.     As  Mi's.  Gilpin  died  in  March  1851, 
t;hat  letter  must  have  been  written  more  than  fifteen  vears  before 
All's.  Smith  undertook  to  speak  to  tlie  C(mtents  of  it.     It  certainly 
Vrould  have  been  a.  very  impoiiant  piece  of  evidence.     The  omission 
or  addition  of  one  or  two  words  would  entirelv  alter  the  construction 
of  it ;  and  in  the  absence  of  the  letter  itself,  and  the  admissicm  said 
"to  have  been  mide  in  it  being  entirely  opposed  to  Dr.  Gilpin's  evi- 
dence, I  mfist  look  to  the  other  circumstances  in  the  case,  in  order 
"t-o  ascertain  which  is  the  most  reasonable  and  pn)bab!e  view  to  be 
t:aken,  and  on  which  .side  the  evidence  prepondemtes. 

In  the  fii-st  place,  it  is  very  improbable  that  if  the  agreement  was 

^hat  Smith  should   purchase  the  property  from  his  daughter  for 

XI, 000,  that  the  deed,  drawn  by  a  professional  man  of  intelligence 

^nd  skill,  should  state  an  entirely  different  iind  very  unusual  con- 

ssideration ;  or  that  Smith,  with  his  peculiar  habits  and  knowledge 
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of  business,  would  hnve  accc.'pt<.'<l  the  flccd  stating'  such  a  consider 
tiou,  out  of  which  co^nplicated  (juestions  vrould  very  naturally  anse_> 
instead  of  stating  tlie  true  consideration  of  a  simple  puixihase  for  ^ 
cei'tain  sum  of  money.     Hecondlv,  if  the  a'aeenu-nt  for  the  £1,()0L> 
was  ma<le  subsequently  to  the  giving  of  the  deed,  an<l  in  lieu  of  tht*^  x 
consideration  there  .«^tat^.*d,  why  is  it  that  Smith  kept  no  writtenc  *:=* 
proof  of  sc)  material  a  change  in  tlie  righ.ts  of  his  daughtei's,  not  ont^  ^t 
at  all  likely  t<)  be  for  their  l)enefit,  an«l  Avhy  is  it  that  Dr.  Gilpin,  tht*  ^~1 
husliand  of  one  of  his  daughters,  knew  nothing  of  it,  if  it  took  placLi  ^^ 
after  his  marriage  {     If  si^.ch  an  an-amrement  was  made,  Mi's.  Rue  -==>  J 
inust  have  been  a  party  to  it,  and  her  evidence  might  have  been  pr>  «".  *' 
duced,  or.  at  least,  some  reason  shewn  why  it  could  not  be  obtaine'W  »-_ 
Again,  as  to  the  payment  of  the  £.*)00  t<>  Mrs.  Gilpin,  why  is  it  tha.-^~s  i 
her  husband  knew  nothing  of  it?  for  I  cannot  disregard  his  j>o.sitiv»  ^-^^ 
evidence  that  hr.  never  received  a  farthing  (^f  it,  nor  knew  that  th  jrf 
money  she  received  from   her  fatiier  had  any  thing  to  do  with  ir  i 
There  is  nothing  improl)able  in  the  account  given  by  Dr.  Gilpin  ai:» 
tlie  £.*^00.     It  vrouhl  l)e  a  verv  nauirai  and  reasonable  act  for 
pr.rent,  v/orth  from  £.S<),000  to  £-M),<)00.  to  give  hir.  married  rlaughtc:z>  :^ 
such  a  sum,  paiticularly  where  we  lind  liim  making*  tlie  state '.leir-X"  -". 
in  the  codicil  to  his  will,  dated  22nd  September,  1S4<S,  after  the  r.iair  -«^:S 
riagi.'  of  his  daughters,  and  wherein  he  revoked  the  legucies  of  i!l,0(XJ  -^  ^( 
on  their  marri.iice.  "tliat  thev  ha<l  been,  and  siill  would  be,  t*.)  son  -=    ii 
extent,  assisted  l>y  hira."     So,  the  statement  to  Dr.  ( Jilpin,  by  Sniit— ^^rt/ 
that  when  he  gave  his  daughter  the  house,  tlie  .£*^()0  muiit  come  or^    ^^m 
of  it  is  quite  inccmsistent  with  such  sum  being  a  payinent  on  accoUK-  _;;t 
of  lier  share  of  her  mothei's  propeity.     After  a  care"ul  considerati*  ^^^^m 
of  the  evidence,  I  think  the  defendants  have  failed  to  establish  th     — :.it 
the  purchase  was  made  by  Smith  o!i  a  ditierent  consideration  fr(,=:^^ii 
that  stated  in  the  deed. 

I  come  now  to  tlie  last  objecticm,  that  the  agi*eement  by  Smith,  if 
any,  was  to  lep-ve  legacies  to  his  daught('^^  and  not  to  their  children  n, 
and  that  the  death  of  Mi-s.  Gilpin,  in  her  father's  liletinie,  put  ^"in 
end  to  the  a'^reement;  or,  at  all  events,  that  the  plaintiff  coim  J*^ 
acquire  no  riglits  until  he  attained  twenty-one  years  of  age.  Tl^*^* 
clause  of  the  will,  bearin^^  on  this  tpiestion,  declares  that,  if  any  *->* 
the  testator  s  children  should  die  leaving  a  child  or  chilaren.  th  •^^'^ 
sack  child  or  chlldrcit  shoithJ  iwyiirscvf  tlw  pannif  in  miy  illvim<:>^^' 


of  proi)erty  Avhich  might  thereafter  take  place,  ficcording  to  tit"**! 
provisions  of  his  will,  the  share  of  such  parent  being  equally diviA*^*^ 
among  such  children  (if  more  than  one),  the  share  of  each  son  to  ^*^ 
paid  at  the  age  of  twenty-one,  and  of  each  daughter  at  the  age  ^^ 
eighteen  or  on  her  maniage,  and  each  child  to  Ixj  entitleil  to 


« 


annual  income  of  its  respective  share  until  the  principal  was  paicL— 
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Where  the  testator  has  expressly  directed  that  in  case  of  tiie  death 
of  any  of  his  children,  leaving  issue,  such  issue  sh(mld  ri'prcsent 
theii'  parent  in  any  division  of  property  mider  the  will,  may  it  not 
be  said  that  the  "le<i,"acies  and  provisions  nia'le  for  thenr'  included 
their  children  also  i  As  it  was  one  of  the  provisions  in  tlie  wil!  that 
the  children  of  the  dau^ditjrs  should  stand  in  their  place,  was  it  not 
as  niucli  a  part  of  tl:e  consivl-.  ra.slon  for  the  dee<l  that  a  child  of  one 
of  the  dau!;*hters  dvini;  in  the  father's  lifetime,  should  repivscnt  it? 
•leceosed  parent  as  that  the  daugliter  lier.-'elf  should  he  eiititlt-d  to  a 
share  under  the  will,  if  living  ^  May  ilrs.  Gilpin  not  be  considered 
as  sayinii*  to  her  father,  "In  consideration  of  vour  haviiv.r  ^-iven  to 
me,  and  to  my  children  in  ca.se  of  my  death,  a  certain  share  of 
your  property,  I  agree  to  convey  to  you  my  share  in  my  mother's 
property  ?" 

Without  any  such  declaration  as  to  children  representiiiLi'  deceased 

pai'ents,  a  legacy  would  not  lapse  under  the  2Sth  section  of  the  Wills 

-Act  (1  Rev.  Stat.  2<S1)  unless  a  contrary  intention  appeared  by  will. 

Here  it  may  be  said  that  a  contrary  intention  does  a];pear,  by  an 

oxpress  declaration  that  no  legacy  sliall   ve^t  unless  i]v.'  cldld  ov 

Azrandchild  attain  the  prescribed  age.     But  then  there  is  a  pn) virion 

that  ea<;h  child  shall  be  entitled  t^)  ihe  annua!  inc  >me  <.>f  its  re  ^pec- 

"tive  share  till  the  principal  is  paid.     Sucli  a  direction  hn^  been  held 

trj  be  evidence  of  intention  to  vest  the  capiUil  in  the  legatee  and 

'*-)nly  t<:>  postpone  the   tiuie   of  payment  or  possession.     Watson  v. 

Hays,  (5  My.  t  C.  12.")) ;  Davies  i\  Fisher,  (5  Eeav.  201 );   ''//  re  Hart, 

<34  Jur.  N.  S.  12G4').     But  it  could  Tiot  do  so  where  the  ^rill  contains 

-JTin  express  declaration  to  the  ccmtrary.     It  more  resembl(/s  the  cases 

>^-here  an  interest  is  held  to  vest,  liablv'  to  divest  in  cnse  the  party 

Allies  I'jefore  the  iikkicv  is  rec(»ivable.     Saur-.ders  r.  Fautier,    Cv.  ^  P 

240) ;  Rammell  r.  Gillow,  {\)  Jur.  7(^4).     It  is  not  neces>ary,  hov;ever 

"t^^   consider  these  (questions.     Though  I  am  not  entirely  free  from 

^oiibt  on  this  point,  I  think  it  is  sufficient  that  the  plnintili*  was  to 

xepiXfsent  his  mother,  in  case  of  her  deatii,  and  that  thoug'ii  he  would 

"Hot  be  entitled  to  her  share  unless  he  attained  twenty-(aie  years  of 

jage,  he  was  entitled  to  the  annual  income  of  that  share  in  the  mean- 

"tiuie,and,  therefore,  would  have  a  right  t  >  maintain  the  suii  in  order 

1x)  obtain  the  annual  income.     Wms.  Ex.  -lOG,  Phipps  '*.  Annesley, 

{2  Atk.  08);  Green  »\  Pigot,  (1   Bio.  0.  C.  103);  Oarev  v.  Askew, 

(2  Bro.  C.  C.  58). 

There 'must,  therefore,  be  a  declaration  that  the  plaintiff  is  entitled 

to  the  benefit  of  the  trusts  created  in  favor  of  the  testator's  daughter, 

Charlotte  Smith,  by  the  vrill  d.ated  the  Uth  September,  1841,  and 

that  the  testator  had  no  right  to  revoke  the  said  trusts,  and  that  the 

"will  of  the  testator,  dated  the  10th  October,  1850,  and  the  codicils 
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thenao.  SO  far  as  they  revoke  the  trusts  created  in  favor  of  Cliarlotte 
Smith  l»v  the  will  dated  10th  Septeink*r,  lS4'l,be  set  aside,  and  that 
the  trusts,  so  created,  in  favor  of  the  said  Charlotte  Smith  and  her 
child,  or  children,  >)e  carried  out  and  perfonned  in  favor  of  the  plain- 
tiff. acc<  rding  to  the  provisions  of  the  will  dated  11th  SeptemlxT. 
1841.  Tiiat  an  account  he  taken  of  the  testator's  debts,  funei-al  and 
testamentary  expenses,  and  of  the  amount  of  real  ami  personal  estate 
of  which  ]ie  died  seize<l  and  possessed,  also  an  account  of  any  moneys 
paid  hy  tin.'  testat^>r  to  the  plaintiff's  mother.  ( -harlotte  Gilpin,  Sifiev 
nt»r  marri.n-- •.  The  costs  of  all  parties  to  \r^  paid  out  of  the  estate*. 
Reserve  all  further  directions. 

A.  L,  Pi'hii('i\  Q.  (\,  an<l  K(njf%  Q.  C,  for  the  appellants: 

1.  Tlir  cast;  as  set  out  in  the  bill  is  one  of  fraud  and  misivpre- 
sentati*)^.     The  decision  on  which  th.e  Judixe  ;;ri*ounded  his  decree 
was  one  "'f  contract.     [Allkn,  J. :  The  bill  does  not  charge  any  niis- 
I'epresentr.tior..]     We  sliall  endeavor  to  shew  the  Couit  that  such  an 
agi'eement.  t-ven  if  it  existed,  must  be  c)iie  the  parties  to  it  never 
int(*nd«*(l  t=>  make  and  never  supposed  they  had  made.     Supposing 
thry  int:. ::  li'd  to  reiy  on  the  supposed  agreement  with  the  exception 
ol  ilrs.  Mnrtha  Ruel.no  livini^^  party  v/ould  l.)e  able  Uj  speak  to  what 
passed  at  tlie  execution  of  the  deed;  the  pecuniaiy  consideration  of 
the  detMl  Avns  sufficient,  an<l  the  other  consideration  being  revocaule, 
was  no  e.  'ii^ideration  at  all.     [  Rrrc  Hi  K,  C,  J. :  Where  a  party  makes  a 
contract,  rlie  consitl-./ration  of  which  mav  be  revoked,  is  there  not 
an  impii  ■<!  coutiact  that  he  will  not  revoke  it  ^     ^^^^  contend  that 
there  i<  ii.)  absolute  pn;mise  in  the  cagreement  tlia^  he  will  leave  a 
sum  1»y  lii>  will,  althou^^h   the  will    is  referre«l  to.     [Rrii'IIIE,  C  J. : 
Tile    woi«;-  of   the  deed   shew  differentlv.     It  savs,  ** for   and   in 
consideiat:  >n  of  the  k-gacies  and  provisions  made  for  them,  by  the 
last  will  ar.d  testament  of  the  said  B.  S."     Can  v/e  believe  that  a 
father    w«?'.ild  make  an    agreement   for  a   consideration    which    he 
revolnMJ  :i:xt  day?]      Can  we  supj)ose   that   a  child  would  have 
had  such   ;.  sum   of   money   left   to    her,  a   Mftli  of   his  projjerty, 
and  not   h;\ve  known  it?      Dr.  Gilpin  states   that  he  knew  noth- 
ing of  her  l>eing  entitled  to  a  fifth  of  her  fathers  property  until 
aftei*  Lis  wife's  death,  and  can  it  l)e  believed  that  when  B.  S.  put      -: 
his  hand  in  that  instrument,  he  believed  he  couhl  not  revoke  it?      ^ 
[RrrcniK,  i\  J. :  I  think  if  he  did  intt^nd  to  revoke  it,  ho  was  a  bad     -f 
fraudulent  man.]     If  he  was  so,  it  is  singular  that  he  prescr\*ed  all    -T 
the  papers  that  contained  the  evidence  of  th.e  fraud.     A  considera-  — 
tion  which  is  revocal.)le  is  no  considemtion.     Iih  ir  Maiy  Dixon, « 
(4  M.  G.  cV  S.  Orn).     Suppose  there  was  no  dispute  alK)ut  the  contract,.  -:^"^, 
who  is  to  enforce  it,  could  not  she  rescind  it,  and  what  has  the  childCb^  Jd 
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to  do  with  it  ?  Before  you  can  enforce  a  contmct  in  e(|uity,  it  must 
be  such  a  contract  as  may  l)e  sued  on  at  common  law.  [Ritchie, 
C.  J. :  I  apprehend  that  when  the  mother  die.s  the  contract  inures 
to  the  benefit  of  the  cliild.]  Tliis  contmct,  if  it  existed,  only  applied 
to  the  daughter  and  did  not  extend  to  her  children.  The  learned 
Judge  says  that  the  children  are  substituted  for  the  parent,  but  how 
are  they  substituted  ^,  If  they  take  as  from  a  vested  interest  in  the 
mother,  they  do  it  subject  to  lier  debts.  The  provision  in  the  will 
was  simply  for  the  benefit  of  the  daughter.  In  any  cast*  the  plaintifi* 
does  not  obtain  a  vested  interest  in  it  until  he  arrives  at  the  age  of 
twenty  one ;  and  the  decree  is  wrong  in  setting  aside  the  last  will 
until  he  attains  that  age.  And  the  legatees  under  the  first  will 
should  have  been  made  parties.  By  the  will  the  <levise  was  to  the 
tinistees,  and  not  to  the  chiLlren,  and  those  trustees  of  the  fonner 
^vill  oughe  to  be  parties.  The  case  made  by  the  bill  is  entirely  dif- 
ferent from  the  decree.  Tliey  put  their  case  not  on  the  deed  but  on 
certain  independent  facts  and  representations.  Even  supposing  the 
recital  in  the  deed  might  infer  a  contract,  it  is  not  one,  as  regards 

E leading,  of  the  nature  which  they  attempt  to  set  out.  The  deed 
aving  been  made  to  the  use  of  the  will  then  made,  and  the  will 
being  revoked,  there  is  a  resulting  trust  to  her,  and  B.  S.  was  never 
any  thing  more  as  regards  that  land  than  a  mere  trustee.  Tlie 
plaintiffs,  before  seeking  to  take  the  l>enefits  of  the  provisions  of  the 
former  will,  should  disclaim  all  interest  in  the  latter.  The  contract, 
if  made,  being  a  contract  for  the  sale  of  lands,  was  void  under  the 
Statute  of  Frauds.     Toppin  v.  Lemas,  (IT)  C.  B.  14.*)). 

Thorii8on,  Q.  C,  with  him  Fnimr,  contra.  As  to  the  trustees  of 
the  former  will  being  neces.saiy  parties,  it  is  surprising  tiiat  such  a 
point  should  have  been  raised  in  the  case.  The  present  trustees 
should  be  as  anxious  as  the  plaintifi^  to  know  their  (luty,  and  should 
not  raise  such  merely  technical  objections.  But  it  v/ould  have  been 
improper  to  make  the  other  ti-ustees  defendants.  It  is  the  gift  which 
we  require,  not  the  hands  which  hand  it  over,  and  lx\sides  this  point 
was  not  taken  in  the  Court  below. 

The  geneml  principal  that  a  man  can  bind  himself  so  that  he  can- 
not dispo.se  of  his  property  by  will,  is  not  denied  by  the  appellants; 
and  it  is  clear  that  a  man  may  make  the  particular  manner  in  which 
he  will  make  his  will,  the  subject  of  contract  Loffus  v.  Maw,  (8  Jur 
N.  S.  G07).  This  case  is  important  in  shewing  that  a  will  in  esna  is 
a  thing  which  a  man  may  come  in  and  set  up  as  the  condition  of  a 
contract  not  revcoable.  If  that  case  is  law  it  meets  the  apjxdlant 
on  both  points,  shewing  that  the  consideration  is  not  revocable,  and 
that  this  ease  is  not  within  the  Statute  of  Frauds.     The  plaintiff  in 
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this  cn^«.'  is  tlie  issue  of  (^liarlotte  Sniitli  who,  by  operation  of  law, 
would  liave  taken  that  property  had  not  the  an-an^^einent  been  uiaile, 
an<l  this  fact  rebuts  th.o  idea  that  it  was  intended  to  be  an  avranire- 
nient  only  to  take  efteet  in  easr.'  of  the  daughter  survivin;j:  the  father. 
Instead  of  reciting  the  will  /'/;  <\rffnso  in  the  dee<l  fi^r  every  curiou- 
eye  to  s«*(.*,  they  refer  to  the  will  for  the  consiileration.  The  tvro 
instruiiients  must  be  read  touvtlier.  At  the  time  the  will  was  nia«L- 
these  iiirls  were  lx)th  unmarried,  and  it  was,  thei-efi^re,  not  necessarv 
to  refer  to  their  cliildi'en  in  tlie  deed,  but  the  will  savs,  "for  her  and 
her  issue."  The  child  claims  tlirough  the  moth.er,  and  tlu>  devise 
was  in  fact  to  the*  daughter  and  her  issue.  The  fallacy  of  tliO  oppo- 
site view  is  fui-ther  shewn  by  the  words  in  tlie  will,  that  in  the 
division  of  the  property  tlie  child  should  represent  the  parent.  The 
husband  could  take  nothing  foi'  the  pi'operty  never  veste<l  in  her. 
DeBeil  /'.  Tliomson,  (.S  Beav.  4(il)).  This  Jurlgment  was  api)oaled 
from  in  Hanunei'slev  v.  l)t'F>eil,  and  sustaine<i.  The  vahie  of  the 
property  is  innnaterial,  for  they  liad  to  run  the  risk  of  B.  S.  being 
successful  or  unsuccessful  in  business.  The  cases  shew  that  the  law 
favoi*s  family  arrangements  such  as  this.  Stecklev  v.  Stecklev, 
fl  Ves.  iv'  Bea.  80).  In  regard  to  the  argument  that  Mr.  i^mith  did 
not  acce])t  the  deed  and  did  not  sign  it,  a  deed  that  purports  to  W  —_^^' 
an  indenture  though  not  signerl  by  one  of  the  parties  binds  him,  if  "^  ^i 
it  contain  a  contract.  The  attempt  which  was  ma<le  to  shew  that:^^«3t 
Mrs.  Gilpin  had  been  repaid  in  money  couid  only  avail  tlie  defendantSr=-  .z^  x.^ 
if  they  set  up  a  substituted  agreement,  and  they  could  not  do  so  «  l^  ^o 
for  a  woman  cannot  make  a  binding  admission  without  her  husbandVrr  '  J'  X^ 
assent,  and  she  was  then  feme  covert. 


Du(f\  Q.C.,  was  lieard  on  belialf  of  Dr.  Gilpin,  one  of  the  defendant.-r-^  j  mV 

A.  L,  J^iihiter,,  Q.  C  in  reply. 

Cm;  uilv,  vulf. 

Ritchie,  C.  J.,  now  delivered  the  ju«l§ftiftil  of  the  Oouit. 

Tlie  sul)stAntial  questions  in  controvei^sy  on  this  appeal  seem  t^  tc 

resolve  themselves  into  these  three : — 

1st.  Was  there  a  contract  entered  into  between  Benjauiin  Smitr  -£  Mth 
and  Charlotte,  his  daughter,  binding  on  both  and  capable  of  beinr'-ting^ 
enforced  in  a  Coui-t  of  Equity  i 


2nd.  Was  such  conti-act  satisfied,  abandoned,  dischai^d  or  ca-^^-an- 
celled  in  the  life-time  of  Cliarlotte,  so  as  to  relieve  or  release  Ben^-^jya- 
mith  Smith  from  its  fulfilment  ? 

If  it  was  not, 
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3rcl.  Did  that  contract  inure  to  the  Itenefit  of  the  pivsent  plaintiff 
in  such  a  way  a.**  to  enable  him  to  enforce  it  in  et^uity? 

In  addition  U)  tiie.se  some  technical  (objections  were  i*aised  which 
"will  he  disposed  of  in  order. 

The  facts  Ijearin*:;  on  the  tiist  point  are  few  and  simple.  We  may 
fairly  presume  from  the  evidence  that  Benjamin  Smith  was  in  1841 
in  ^^ood  circumstances,  prolwibiy  wealthy.  His  daughtei-s,  Charlotte 
«n([  Martha  Jane,  were  seized  in  l*ee  (<ubject  to  the  life  interest  of 
their  father  as  tenant  by  tlui  courtesy)  of  tlie  real  estate  of  their 
mother,  which  was  of  considerable  value.  We  have  no  evidence  of 
the  a*^es  of  the  daujLi^hters,  nor  any  data  from  which  to  ascertain 
when  they  became  of  a^re,  oi*  win  th.r  they  were  so  in  Septem]>er, 
1S41,  nor  have  we  the  exact  lime  i^i  t'.ie  marriat^e  of  Benjamin  Smith 
with  Jane  (.-anby,  their  mother,  it  i ;  said  to  have  taken  place  pre- 
viously to  1814,  and  she,  it  is  stated,  died  in  I82(i,  .so  that  in  1841 
these  daughtei"s  may,  consistently  with  the  dates,  have  ])een  under  or 
over  twenty-one  years  of  age*.  B.  Smith  married  again  in  18oO,an(l 
had  in  1841,  by  such  marriage,  chiMren  living.  On  the  Kith  Octo- 
lx.*r,  1841,  he  made  his  will,  by  whidi,  after  providing  for  his  wife, 
he  divided  his  property  etjually  among  his  childn^n,  viz.,  his  two 
daughters,  Charlotte  and  liartha  Jane,  the  children  o:  the  last  mar- 
riage then  living,  and  those  (if  any;  that  may  be  thereafter  born, 
making,  however,  his  dau'^htei's,  (liarlotte  and  Martha  Jane's,  shares 
subject  to  this  proviso:  '*  rrovitled,  however,  that  my  said  daughtei*s 
respectively  shall  not  be  entitleil  to  the  said  sum  of  £1,000  nor  any 
otlier  benefit  hereinafter  provide<l  for  them  unless  they  shall  respec- 
tively conlinn  and  mtifv.  bv  all  necessarv  le'^al  means,  all  mv  acts 
and  agreements  relative  to  their  mothers  real  estite,  and  shall  also 
convey  to  the  uses  of  this  my  will,  all  their  right  and  interest  in 
sucli  paiis  of  the  said  estate  as  shall  remain  in  my  possession  not 
sold  or  otherwise  dispo.sed  of."  On  the  18th  October,  1844,  a  rleed 
was  executed  by  Charlotte  and  Maitha  Jane,  by  which  they  con- 
veyed all  their  interest  in  their  mother's  pi"opei*ty  to  Benjamin  Smith, 
expressing  on  it^  face  that  such  deetl  was  made  for  and  in  consider- 
ation of  tne  legacies  and  provisions  made  for  them  by  the  last  will 
and  testament  of  the  said  Benjamin  Smith,  their  father,  and  also  in 
consideration  of  the  sum  of  os.  to  tliem  paid.  This  deed  was  acknow- 
leilged  on  the  19th  October,  1844.  ami  registered  on  tlio  8th  Novem- 
Ijer,  1844.  It  was  di-awn  l)y  ^Ir.  Perley,  a  legal  gentleman  then 
resident  in  St.  John,  and  who,  we  think,  the  evidence  satisfactonly 
establishes,  was  the  legal  a<lviser  of  Mr.  Smith  ;  and  there  can  be  no 
doubt  that  the  deed  was  delivered  to  Benjamin  Smith,  registered  at 
his  expense  and^accepted  and  retained,  and  the  propeily  held  by  him 
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<luiing  liis  lifu  theroundcr,  and  on  his  death  tlie  deed  with  the  prop- 
erty passed  to  the  possession  of  the  <lefendants  and  is  now  held  bj 
tlieni  as  a  portion  of  liis  estate.  It  cannot  be  disputes!  that  up  U. 
the  iSth  October,  1844,  Benjamin  Smith  might  have  i-evokeil  thi 
will  of  October,  1S41,  and  made  any  other  disposition  of  his  pi^opeil} 
tliat  he  chose,  and  which  no  person  wliatever  would  have  a  right  ti 
ij^ainsay ;  the  will  was  ambulatory  and  he  had  a  perfect  right  to  dt 
with  his  propeity  as  he  please<l,  and  though  lie  declai*e<l  his  intentior 
a*;  to  its  di.sp<jsitiori  at  one  time,  he  could,  as  a  geneml  pi'oposition 
rev(jke  that  intention  at  anv  time,  or  he  mi'dit  make  the  caiTvine 
out  of  such  expix'ssed  intention  dependent  on  any  conditions  or  stipu- 
lations he  chose  to  annex.  But  what  we  have  now  to  detennine  i^ 
whether  his  position  is  altered  by  what  took  place  in  1844,  and  U 
ascertain  what  the  relative  rights  of  parties  are  gr<jwing  out  of  tlit 
whole  transaction.  The  deed  having  l)een  executed,  ileliveivd  and 
recorded,  Benjamin  Smith  uncjuestionably  became  the  legal  ownei 
in  fee  of  his  daughter's  propeity,  and  could  from  that  moment  ust 
or  dispose  of  it  as  he  pleased.  Did  the  daughtei-s  in  return  beeonu 
entitled  to  any  thing  and  what  i  It  may  not  be  amiss  to  bear  ir 
min<l  that  C^mrlotte  and  Mailha  Jane  are  by  no  means  in  the  posi- 
tion of  volunteers,  nor  can  the  plaintitt'  be  looked  on  in  any  othei 
light  than  as  a  party  seeking  the  enforcement  of  an  agreemen' 
entered  into,  if  at  all,  for  a  valuable  consideration  given  at  any  itit« 
by  the  side  he  represents,  and  to  notice,  likewise,  that  this  Cour 
looks  with  a  critical  and  jealous  eye  on  transactions  between  parent 
and  children,  whereby  parents,  while  their  children  are  still,  niomll 
s])eaking,  under  control,  though  actually  legally  free  from  parents 
lestraint,  obtain  from  children  so  situate  either  propeity  or  dLschar;^ 
from  liabilitie.s  under  which  thki  parents  may  be  to  the  ehildre' 
And  therefore  Courts  of  E(iuity  watch  over  and  protect  children  r 
th^aling  with  their  parents  who  have  a  natuml  and  just  inflnen- 
over  them,  and  while  looking  with  a  kindly  eye  on  and  upholiliH 
family  airangements,  as  well  for  the  division  of  pro}x?rty  and  t~ 
prevention  of  litigation  as  to  preserve  the  liannony  and  affection 
to  save  the  hoiKjr  of  the  family,  scrutinize  ri<ndlv  all  conti 
whereby  benefits  are  secured  })y  children  to  parents,  i-eqniring  th« 
t(j  be  reasonable  and  to  be  entered  into  with  scrupulous  good  faL 
and  not  alhmang  them  to  be  perveited  or  used  as  a  mei*e  cover. 

In  this  case  we  have  two  young  females,  who  could  not  h 
att-ained  their  majority  a  veiy  long  time,  and  who  were  so  far  »^ 
emancipated  as  to  Ix'  still  living  under  their  father's  ixK>f  as  parfc> 
his  family,  and  dependent  on  him  for  their  support,  dealing  v — ' 
their  father  who  takes  from  them  a  ileed  of  all  the  property  t 
appear  to  have  any  interest  in,  without  the  intcrv^tion  of  any  se 
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adviser.     This  deed  is  prepared  by  the  father's  solicitor,  and  all 
would  appear  to  be  done  at  the  fathers  instance.     Such  seems  to  iis 
the  fair  inference,  for  there  is  no  evidence  of  the  dau^diters  n^iOving 
11:1.  the  matter.     It  is  not  an  arranmnnent  that  would  be  likt-lv  to 
occur  U)  females  situate  as  these  were.     It  was  not  an  arrangement 
from  which  they  were  to  receive  anv  inniiediate  l^enefit.     Tliere  does 
tiot  appear  to  liave  occun-ed  any  thing  between  them  and  their  father 
which  would  lead  them  to  suppose  he  vrould  treat  them  ditierently 
from  his  other  children,  or  to  suggest  to  them  that  they  should  give 
their  father  a  considemtion  for  providing  for  them  at  his  death  a;>  he 
Aid  for  the  others,  ami  without  information  from  their  father  vhev 
could  have  had  no  knowledge  that  he  had  made  a  will  at  all  or 
what  the  provisions  of  the  will,  if  made,  or  his  intentions  respecting 
them,  wei'e,  or  of  his  desire  to  have  the  al.)Solute  contiol  of  an<l  dis- 
posing power  over  their  property.     On  the  other  hand  tlie  father,  by 
the  arrangement,  obtains  an   inniiediate  absolute   title  to  a  large 
amount  of  propeity  which  he  is  thus  enabled  to  dispose  of  as  he 
likes.     In  looking  at  the  terms  of  the  will  it  would  seem,  from  the 
condition  on  wliich  the  two  daugliters  were  to  enjoy  their  share,  as 
if  Benjauun  8mith  had  then  already  done  something  connected  with 
the  property  that  he  had  no  right  to  do,  for  he  requires  them  to  con- 
firm and  ratify  all  his  acts  and  agi'eements  relative  to  their  mother's 
J^l  estate,  and  also  to  convey  to  tho  uses  of  that  his  will,  all  their 
Hght  and  interest  in  such  pait  of  the  said  estate  as  shall  remain  in 
his  pas.session  not  sold  or  othenvise  disposed  of.     If  he  had  n(;t  then 
done  any  thing  he  clearly  shews  that  he  intended  to  exercise  a  con- 
^tX>l  and  disposition  over  it  that  he  had  no  right  to,  even  to  the  sell- 
ing or  otherwise  disposing  of  it.     We  are  left  in  the  dark  as  to  why 
-Benjamin  Smith  delayed  taking  the  deed  from  1841  to  1S44.     It 
'^^ight  be  that  the  daughtei-s  were  not  of  age  in  1841,  and,  tht'refore, 
^Xild  not  execute  a  valid  deed,  and,  therefore,  he  protected  himself 
■^y  the  proviso  in  the  will.     Or  he  may  have  hesitate<l  to  bind  him- 
**elf  by  the  receipt  of  a  valuable  consi<le ration  to  the  absolute  dispo- 
*|ltion  of  so  much  of  his  property  at  his  death,  or  other  reasons  may 
*^H.ve  caused  him  to  hesitate.     This  point  the  evidence  does  not  en- 
^l>le  us  to  solve.     In  1844  the  deed  was  executed,  and  the  plaintift^s 
^^ntention  now  is  that  when  Benjamin  Smith  took  the  bcnetit  of  that 
^eed,  the  provisions  in  his  will  revocable  before  came  inevocable, 
^at  is  to  say,  thou;:i:h  he  miijht  revoke  his  will,  the  transaction  be- 
*'Ween  himself  and  his  daughtei's  respectively  amounted  to  a  compact, 
^Ud  he  could  do  no  act  whereby  he  could  relieve  his  estate  or  the 

SEirties  into  whose  hands,  after  his  death,  it  should  come,  from  ful- 
Uing  so  much  of  it  as  related  to  those  daughter^}.     During  the  life- 
time of  Charlotte,  Bcjamin  Smith  does  not  appear  to  have  attemptt^d 
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to  interfere  substantially  with  the  original  disposition.  Chi 
married  in  August,  184G,  and  died  on  the  3rd  March,  1851,  h 
the  plaintiff,  her  only  child,  surviving,  and  on  the  3rd  Nov( 
1852,  B.  vS.  executed  a  codicil  by  which,  after  reciting  the  de 
Charlotte,  he  cancelled  and  revoked  all  the  l)equests  and  prov 
general  and  specific  or  residuary,  to  or  for  the  benefit  of  hi 
daughter  or  her  children,  in  the  said  will  contained,  and  on  th< 
(October,  18oG,  made  an  entirely  new  will,  under  which  defei 
now  claim.  Where  there  is  a  clear  adoption  of,  and  acting 
aiTangement  (as  in  this  case)  by  the  ciijuyment  of  the  conside; 
we  think  equity  will  not  allow  a  party  tu  enjoy  property  so  ac 
without  carrying  into  full  efiect  the  contract  or  arrangemc 
means  of  which  it  was  obtained,  and  will  not  only  merely  n 
the  doing  of  acts  contrary  to  the  agreement,  but  will  enfoitre 
portion  of  it.  While  the  abstmct  right  of  every  one  to  revc 
will,  and  make  another,  cannot  be  questioned,  we  think  tht; 
established  that  equity  will  prevent  a  party  from  exercisinj 
right  in  fraud  of  his  agi'eement,  to  the  prejudice  of  an  in: 
party  v.ho  has  given  a  valual)le  consi«leration,  adapting  the  rei 
to  the  nature  of  the  case  and  the  extent  of  the  fraud,  or  to 
ditiercntly,  while  a  party  may  revoke  his  will  he  may  still 
])ound  his  estate  to  the  performance  of  a  disposition,  for  the  u 
of  which  he  has  received  a  valuable  c<jnsi(lei-ation.  It  is  cle* 
a  binding  conti-act,  enforcil)]e  in  e([uitv,  may  be  constituted  1 
proposal  of  one  party  and  the  acceptance  of  the  other.  So  I 
the  will  stood,  and  there  was  no  deed,  there  was  no  contiuc 
when  the  dcied  was  executed  and  the  Cv.msideration  was  statec 
and  that  consideration  wn,s  these  legacies  and  provisions  in  tl 
\rill  then  made,  so  much  of  that  will  as  containe<l  such  legaci( 
provisions  became  by  reference  incorp(.  rated,  as  it  were,  in  tht 
and  for  all  pm-poses  was  as  if  written  at  length  in  the  deed,  ai 
;;rantee,  when  he  took  the  deed,  took  it  subject  to  the  perfor 
of  what  was  stipulated  for  in  the  will.  Mr.  Adams,  in  his  e 
thus  states  tlu'  principle :  "  If  a  benefit  ha.s  been  ccjnfeired  as 
sideration  for  any  act,  a  party,  who  knov.'ingly  accepts  that  b 
though  he  ma}'  not  be  l>ound  by  an  actual  contract  or  by  a  con 
of  perforinanc<-  annexed  to  the  gift,  is  compellable  in  equity 
the  act."  Tills  is  not  the  case  of  the  mere  expression  of  an 
lion  in  v.hicli  tl.e  party  reserves  to  liimself  the  right  to  act  oi 
intention  or  not,  as  subse([Uent  events  may  incline  his  mind,  in 
cas(;  there  is  r.o  contract.  But  it  is  the  case  of  an  act  done  by 
and  by,  and  in  crmsideration  of,  that  act  he  obtains  a  valuable  ( 
The-  moment,  therefore,  his  daughtei^s,  at  his  instance,  acted  c 
inrlucement  lield  out  bj'  him,  and  he  accepted  the  benefit  of 
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their  act,  the  contract  became  complete,  and  having  been  irrevocably 
performed  on  the  one  side,  we  cannot  understand  upon  principle  how 
it  is  capable  of  being  left  unperformed  on  the  other.     It  is  in  the 
nature  of  one  of  those  species  of  contracts  by  proposal  and  accept- 
ance which  is  constituted  by  a  promise  or  representation  made  by 
the  one  party  and  acts  done  by  the  other,  in  consideration  of  and  on 
the  faith  of  such  promise  or  representation,  and  tlierefoi*e  comes 
clearly  within  the  principle  enunciated  by  Lord  CotUmham  in  Ham- 
merely  i\  DeBeil,  (12  CI.  S  F.  ()2),  that  "a  representation  made  by 
one  party  for  the  pui^pose  of  influencing  the  conduct  of  the  other 
party,  and  acted  on  by  him,  will,  in  geneml,  Vje  sufficient  to  entitle 
nim  to  the  assistance  of  this  Couit  for  the  purpose  of  realizing  such 
representation" ;  or,  as  stated  l»y  Mr.  Parsons,  (2  Pars.  703),  "  when  a 
man  has  made  a  declamtion  or  representation,  or  done  some  signifi- 
cant act  with  intent  that  others  should  rely  and  act  thereon,  and 
upon  which  others  have  honestly  relied  and  acted,  he  shall  not  be 
pennitted  to  prove  that  the  representation  was  false  or  the  act  un- 
authorized or  ineffectual,  if  injury  would  occur  to  the  innocent  party 
who  had  acted  in  full  faith  in  its  truth  and  validity.     Is  this  case 
not  analogous  to  an  offer  made  by  letti*r  and  accepted  and  acted  on  ? 
Suppose  a  letter  written  to  this  effect  by  A :  "  I  have  made  my  last 
will,  and  I  have  provided  in  it  that  B.,  to  whom  it  is  addressed, 
should  have  a  legacy  of  £1,000  on  condition  and  in  consideration  of 
of  Bs  immediately  transfening  to  A.,  the  writer,  twenty  shai*es  of 
jJtock  in  a  certain  Imnk  which  B.  tlien  held,  and  B.  at  (mce  acciuiesces, 
complies  with  the  terms,  tmnsfeis  the  stock,  whicli  A  accepts ;  the 
4ock  vests  in  and  is  held  by  him,  and  is  t'itlier  <lisposed  of  bv  him 
or  passes  to  his  executor  on  his  death.     ( 'ould  B's  right  to  the  £1,000 
be  defeated  by  the  executor  producing  a  codicil  to  the  will  made 
subsequent  to  the  tmnsfer  I'cvoking  the  legacy  ?     Was  there  not  an 
agreement  complete  in  itself,  from  whicli  neither  couM  witlidraw 
without  the  consent  of  the  other  ^     In   what   respect  in  principle 
•loes  that   case    differ   from  this  ?     It  is  true,  here  no  letter  was 
Written,  but  is  there  not,  as  was  said  by  Patterson,  J.,  in  J^tick  v. 
Hoe,  (14  Q.  B.  440),  "a  manifest  connection  between  the  thing  to  be 
'lone  and  the  C(msideration,  and  the  Court  might  inlVr  a  rei{ue.st  from 
the  party  uiidertaking  ?"     And,  as  Avas  ^aid  bv  Lord  Denman,  V.  J., 
in  Webb  r,  Spicer,  (U  Q.   B.  SO.S) :  ''It  appi  ai-s  from  (^)m.  Dig. 
Tit  Fat.  fa  2),  and  Coke  Litt.  (2*n  a),  that  a  man  mav  be  bound  bv 
^ne  covenants  of  a  deed,  in  which  he  is  descril)ed  as  a  party,  thou'di 
he  does  not  executi*  it,  if  h<.'  assent  to  it  and  take  a  benefit  under  it." 
Here,  then,  B.  S.  does  an  act,  he  makes  his  will  in  which  provision 
y^  made  for  his  daughters.     This  provision  is  on  a  condition.     This 
'•*^  communicated  U)  them,  we  may  easily  infer,  i)y  the  production  to 
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theiii,  l)y  Smith,  of  the  will  itself.  They  comply  in  the  fullest  j^ense 
with  the  condition  bv  makin<^  an  aUsoliite  conveyance  to  Smith  of 
their  interest  in  tlieir  property,  thus  ehanirinj^;  their  position  by  part- 
ing v.'ith  their  propeily,  and  in  the  insirmm-nt  by  which  they  do  tliis 
it  is  expressly  dtjelared  to  be  done  in  consitiemtion  of  the  legacie-^ 
and  piovisions  made  in  their  favor  in  the  will.  B.  S.  accepts  the 
deed  based  on  this  consideration,  it  is  registered,  and  the  proi^^rty 
passes  al;solutely  to  him  thereunder.  Hjre  there  is  an  act  doUL*  by  B.  . 
S.,  and  in  consideration  (uxpivs.sud  in  writing  on  the  face  of  the  dvi-A 
of  that  act ;  an  act  is  <lone  bv  the  ilau^ihters  wherebv  thev  cea.so  t««: 

own  a  large  pr()i)t'rty  and  whereby  B.  S.  becomes  seized  of  it  in  foe 

How  can  it  be  inferred  from  these  acts  that  it  was  the  intt-nti^m  !.»£■ 
either  party  that  when  the  daughters  parted  \vith  their  property  b}~  — 
an  irrevoca])le  act,  tlie  act  of  B.  S.  shiuild  continue  revoca]>le,  tha*^ 
he  shouhl  be  in  a  posititm  of  his  own  accord,  by  the  mere  destruc 
tion  oF  the  will  or  (;ther  act  of  revocation  inuiiediately  after  receiv 
ing  this  projierty,  to  deprive  the  daughters  of  tlie  whole  con.sidertio 
To  suppose  that  he  and  his  legal  adviser,  who  «U'ew  the  deed,  con 
template<l  that  the  daughtui-s  wo\dd  be  placed  in  this  .situation,  is  t-- 
suppose  simply  that  they  contt;mplated  a  gross  fraud,  which  wou!«* 
leave  them  in  tlu?  position  of  tlie  "  with\«s  lad,"  upon  whom  it  w 
sought  to  impoM.'  an  ine([uitable  arrangement.  «is  described  by  Knigl 
Bruce,  L.  J.,  in   I5aker  r.  Hradlv,  i2  Jur.  N.  S.  !KS-.  'vrho,'"  he  sav=^ 
"  in  tlu'si*  transacticms,  in  these  operations,  appeai-s  to  nie  to  ha\ — 
been  a  mere  prey,  ensnaretl  and  plundered  by  liands  from  which  h 
ouglit  to  have  receive<l  guidance  and  prt»tection.''     But,  on  the  coi~" 

traiv.  we  think  we  are  bound  to  believe  that  at  that  tinie  the  ayivt . 

meni  was  not  intended  to  \k\  and  was  not,  unilateral,  but  fair,  liones^r! 
and  reasonable,  and  that  when  the  «laughtei's  were  parting  wit —  1 
their  propert}',  they  were  receiving  in  return  a  fair,  just  and  vnlu^^a 
ble  eon>ideration  ;  in  other  words,  thi.s  contract  is  t<.)  be  undei'Stof^^  d 
as  Lord  (.-ampbell,  in  Watt  i\  Lord  Londesborough,  (3  K.  ^:  B.  :>;j — >.. 
says:  "  Promises  are  to  be  construed  acconiing  to  the  sense  in  whi-«::rh 
the  ];rounsor  must  be  su{>posed  to  wish  and  believe  that  the  prom^  se 

sliould  l.>e  undei-stood  \)\  the  ]>romi.see."     And  this  we  are  the  ni( 3»iv 

})r)unu  to  do  wlien  we  remend>er  the  principles  on  which  the  Cou^^t< 
of  Ivpiity  deal  with  transactions  between  parent  and  child  befcziijne 
referre<l  to,  and  wliich  are  expressed  by  Knight  Bruce,  L.  J.,  iim.    a 
case  of  a  gift  from  a  child  to  a  parent,  as  reported  in  Wri*^it  \\  V^SM- 
<lerplank,  (2  Jur.  N.  S.  .VJU),  in  this  forcible  language:  "out  on  "fche 
gi'ound  of  the  close  attention,  the  rigid  strictness  and  the  watcl^  ^a/ 
jealousy  witli  which,  on  pnnciples  of  natuml  justice,  and  upon  c«Jii- 
siderations  impoitant  to  the  inteivsts  of  society,  the  law  of  "fclis 
country  exaiSiines,  scrutinizes,  and,  if  I  may  }x)n'ow  an  old  expres- 
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sioii,  wci;;^'hs  in  goMen  scales,  every  transaction  between  a  guardian 
aiK.l  ward,  or  lietween  a  paivnt  and  eliild,  which,  including  or  con- 
sisting of  a  gift  frcjui  the  younger  to  tlie  older,  takes  place  so  soon 
aft-.T  the  tennination  of  the  legal  authority,  that  the  ward  or  child 
may,  in  conseipience,  pi-obal)h'  not  l)e  in  the  largest  and  couipletest 
sense,  not  in  mind  as  well  as  in  pci'son,  an  entirely  free  agent."     And 
so  with  contracts ;  we  think  tln»y  should  be  viewed  and  construed, 
not  as  if  the  father  inten<led  to  ovi.Mivach  the  child,  and  while  ap- 
parently giving  a  valuable  consideration  for  a  valuable  property 
with  one  hand,  be  in  a  position  to  sw<.*ep  it  away  ]»y  the  stroke  of  a 
pen  with  the  other,  V»ut  as  binding  alike  on  both,  to  be  carried  out 
in  go^;d  faith,  that  if  the  father  gets  the  daughter's  property,  the 
daughter  shall  receive  tlu^  Cv)nsideration  foi-  which  she  transferred  it. 
not  a  shadow,  but  tlie  substance  itself,  that  the  armngenient  sliall 
not  Ik?  so  construed  as  to  be  a  mere  delusion,  under  cover  of  which 
the  father  may  denude  the  child  of  all  her  property,  and  leave  her 
^vith  no  other  security  than  his  own  caprice.     We  must  not,  however, 
^^e  supposed  to  rest  this  case  alone  on  the  relation  of  j^arent  and 
cliild.     AVe  refer  to  this  prir^ciple  for  the  purpose  of  exhibiting  the 
^-sc  in  even  a  stronger  light,  than  those  where?  the  principles  which 
govern  the  case  have  been  held  to  prevail.     Covenants,  agreements 
^Ud  settlements  to  dispose  of  proj)erty  in  a  j)ai'ticuhir  manner  at 
*^-eath  are  by  no  means  novel.     Such  arrangements  have  Ix'en  fre- 
n^^entlv  enforced.     It  is  clear  that  a  i;)erson  mav,  bv  covenant  or  set- 
»'ienient,  bind  all  the  property  of  which  he  shall  <lie  possessed,  and 
.Vet  retain  a  free  power  of  disposition  during  his  life  by  speculaticms 
"the  most  impni<lent,  expenditure  even  the.  most  improvident,  or  by 
gift,  if  absolute  and  innnediate,  against  which  it  is  su]»p<)sed  his  own 
jntere.st  will  aiford  some  security,  provided,  of  course,  it  was?  not  done 
^n  fiTLud  of  his  covenant  or  agreement;  but  he  is  not  allowed  to 
^^lefeat  his  covenant  by  any  <lisposition  which  is  in  effect,  though  not 
^Ji  form,  testamentary.     With  rt^spect  to  the  objection,  so  strongly 
'irged,  as  to  the  operation  of  the  Statute  of  Frauds,  this  does  not 
•"^em  to  be  a  case  within  the  operation  of  that  statute  ;  but  if  it  is, 
'^"e  think  thei*e  is  a  sufficientlv  signed  coni]*act  to  satisfv  the  statute. 
In  Smith  v.  Neal,  (2  C.  B.  N.*S.  S8),  the  Court  held  on  the  authority 
^f  the  opinion  expressed  by  Vice-Chancellor  Kindersly  in  Wai-ren  r. 
Willington,  (3  Dowl.  o32),  that  a  proposal  sign(?d  by  the  person  to  be 
"Ound  and  accepted  by  word  of  mouth  by  the  person  to  whom  it  is 
?^^de  is  a  sufficient  agreement  to  satisfy  the  4th  section  of  the  En<j- 
*^^li  statute.     These  cases  have  been  followed  in  the  Liverpool  Bank 
J>  Eccles,  (4  H.  &  N.  139),  and  confirmed  by  the  CouH  of  Exchequer 
Jr^amber  in  Reuss  v.  Pickeisley,  L.  R.  (1  Exch.  342).     The  case  be- 
*^i*e  us  is,  if  possible,  stronger.     Here  everything  was  reduced  to 
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writing  by  the  parties,  and  all  was  done  that  could  be  done  by  l>« 

Earties  to  conipiete  the  contract.  B.  Smith  executed  and  publis.1 
is  will  containing  the  bequest  in  favor  of  his  daughters,  and  i 
condition  on  which  those  bequests  were  to  become  available  to  thei 
that  was  wh^t  he  was  to  do.  The  daughters  executed  the  deed,  an 
thereby  conveyed  the  property  refeiTed  to  in  the  condition,  to  i 
Smith,  which  he  accepts ;  that  was  what  they  were  to  do.  The  nil 
and  the  deed  then  contain  the  contract.  There  was  nothing  furtier 
to  be  done  on  the  daughtei*s'  part,  and  there  remained  nothing  fur- 
ther to  be  done  on  the  part  of  B.  Smith,  so  far  as  the  making  of  the 
contract  was  concerned.  All  he  had  to  do  was  to  peif onii  it,  and 
what  is  now  re(iuired  to  Ixi  done  is  to  be  learned,  not  from  parol 
evidence,  but  from  the  will  p.nd  deed,  and  it  is  only  now  asked  that 
the  contract  so  made  shall  be  carried  out  by  the  parties  into  whoae 
hands  the  estate  has  come ;  that  it  shall  be  declared  that  he  coold 
not  do  any  act.  to  revoke  or  defeat  what  he  then  did,  or  that  any  act 
he  may  have  done  with  that  view  shall  be,  as  against  the  parties 
interested,  void  and  of  none  effect,  and  that  Uis  estate  shall  be  de- 
creed to  make  good  his  undertaking ;  that  having  received  his  con- 
sidt.'ration,  the  dauo^hters  slrnll  receive  theirs ;  that  thev  shall  not  be 
deprived  both  of  their  property  and  the  consideration  for  which  they 
parted  with  it ;  and  that  he  or  his  representatives  shall  not  be  allovea 
to  retain  the  daughters'  property  and  that  portion  of  his  own,  by 
promising  vrhich,  lie  obtained  theii*s.  But  if  the  statute  did  applyi 
we  very  much  doubt  whether  the  defendants  are  in  a  position  to 
rely  on  it  as  a  defence  in  the  suit,  not  having  either  pleaded  it  or 
raised  the  objection  by  their  answer.  We  have  always  understood 
it  to  be  a  rule  of  pleading  in  equity  that  if  a  defendant  intends  to 
rely  on  the  Statute  of  i  rauds,  he  must  specially  plead  it  or  raise 
the  objection  by  his  answer,  and  notwithstanding  the  case  of  Ridge- 
way  V.  Wharton,  (3  De  G.  IL  &  G.  677 ;  Hays  r.  Astley.  (L  J.  W. 
11,  G3  ;  3  N.  R.  19  ;  12  Weekly  R.  G4) ;  D  L.  Times,  N.  S.,  356 ;  se««* 
to  establish  that  he  must  do  this  whether  he  admitted  the  agreen^ 
or  denied  its  validity  in  tofo.  See  2  Dan.  Ch.  Pi'.  779 ;  Story  on 
Eq.  8  755-758 ;  4  Vesey  23 ;  Slainer  r.  McDougall,  (D.  G.  k  S.  205). 
Before  finally  disposing  of  this  branch  of  the  case,  it  may  be  ^'^ 
in  so  important  a  matter,  even  at  the  risk  of  being  considered  tedioflft 
to  notice  a  few  of  the  cases  which  seem  to  bear  mare  immediitA 
upon  it.  Looking  as  far  back  as  the  case  of  Dufour  v.  Penffl»V 
Dick.  419),  we  find  that  though  mutual  wills  are  unknown  to  d* 
law  as  testamentary  instruments  by  reason  of  their  revocable  JoiSBtP 
et  '*a  contract  to  make  mutual  wills,  if  one  of  the  parties  has  S0 
aving  made  a  will  according  to  the  agreement,  will  be  decreed  J 
equity  to  be  executed  by  the  surviving  party,  if  he  lias  enjoyed  U 
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benefit  of  the  will  of  the  other  party.     Lonl  Camden  says  it  might 
have  been  revoked  by  both  parties;  it  might  have  been  revoked 
separately,  providing  the  party  intending  it  nad  given  notice  to  the 
otoer  of  such  revocation;  but  1  cannot  he  of  opinion  that  if  either 
of  them,  during  their  joint  lives,  do  it  secretly,  or,  that  after  the 
death  of  either  it  should  be  done  by  the  survivor  by  another  will. 
It  is  a  conti-act  between  the  parties  which  cannot  be  rescinded  but 
by  the  consent  of  both.     Tlie  fii*st  that  dies  carries  his  part  of  the 
contract  into  effect.     Will  the  Court  after>vards  permit  the  other  to 
break  the  contract?     Ceiiiainly  not;  the  defendant  has  taken  the 
benefit  of  the  bequest  in  his  favor  of  the  mutual  'will,  and  hath 
proved  it  as  such;  he  hath  thereby  cei'tainly  confinned  it,  and,  there- 
fore, I  am  of  opinion  that  his  last  will,  so  far  as  it  breaks  in  on  the 
mutual  will,  is  void.     And,  therefore,  having  proved  the  will  and 
enjoyed  the  benefit  thereof,  had  by  those  acts  bound  his  assets  to 
make  good  all  his  bequests  in  the  mutual  will,"  and,  therefore,  the 
necessary  accounts  were  oi-derod  to  l)e   taken:     This  case  was  cited 
in  Lonl  Walpole  r.  Lord  Orford  (3  Ves.  402),  where  Lord  L(;ugh- 
borough  refused  to  enforee  the  compact  of  the  mutual  will,  under 
the  pecijiar  circumstances  of  that  case,  the  compact  being  considered 
uncertain  and,  to  a  certain  extent,  unfair;  but  we  cannot  discover 
thai  the  principle  of  the  decision  has  ever  been  shaken,  and  it  has 
been  adopted  by  Mr.  Justice  St«»ry,  Eq.  78.5,  and  by  Mr.  Williams, 
in  his  work  on  Executors,  and  elsewhere,  as  a  recognized  doctrine. 
Passing  by  other  cases  bearing  more  or  less  on  the  questicm,  let  us 
tome  to  the  more  modern  casc\s,  and  startinf;  from  Hammer^lLiV  v. 
De  Beil  (12  CI.  &  F.  42),  we  think  the  conclusicmat  which  we  have 
arrived  will  be  fully  borne  out.     This  case  established  that  a  repre- 
aentation  made  by  one  paitv  for  the  purpose  of  influencing  the 
conduct  of  another,  and  acted  on  by  him,  will  be  sufficient  to  entitle 
him  to  the  assistance  ot  a  Court  of  Equity,  for  the  purpose  of  real- 
ising such  representation.     In  tliis  case,  in  written  pri.>posals  made 
in  a  marriage  treaty,  the  father  expressed  that  he  intended  to  l(\ave 
his  daughter  a  further  sura  of  £10,000  in  his  will,  to  l.>e  settled  on 
her  and  her  children,  the  disposition  of  which,  supposing  she  had  no 
children,  to  be  prescribed  by  the  will  of  h<;r  fatliur.     This  was  held 
by  the  Hou><e  of  Lords  t^j  create  an  obligation,  tliougli  the  proposi- 
tion was  subject  to  revision,  it  being  held  that  the  power  was  deter- 
Uiined  by  the  acceptance  of  the  inti^ded  husband,  and  the  marria;Lre 
^th  the  father's  consent.     In  Morehouse  v.  Calvin  (21  L.  J.  N.  8., 
177  &  7H2),  Hammersley  v.  De  Beil  was  considered  a  binding  and 
conclusive  decision,  and  not  questioned  in  the  Court  of  Appeal,  but 
there  was  no  contract,  in  fact,  to  the  extent  claimed,  because  the 


%moant  the  testator  intimated  he  would  leave  was  altogether  uncer- 
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tain,  ftii'l  Vv'as  t.)  dopeinl  entin.*ly  on  liis  own  will  ami  pleasure,  and  as 
the  L'»rils  Jiisticis  t]i!»u;^dit  there  was  no  conti-act  to  give  more  than 
£2.()iy)  .^inle^s  sinnetiiin^^  which  v/as  left  entirely  t-o  liis  iliscx'etion) 
by  will,  !'Ul  he  pive  ijotliing;  ami  the  party  certainly  state*.!  that  he   — 
had  in.ide  his  will  an«l  li.l't  liis  jiioju-rty  in  a  particular  way,  hut  he  --^••i 
reservc'l  to  hii:i-eif  i':'.!;  ^Dwer  to  revoke  it.  an  J  thereupon,  the  men-  -^  Lmi 
expre.ssioij   of  sueh  an   ihcention,  ;.econipanieil  hy  huva  reservation^ 
vras  h'.'lil  to  aiiio".iic  t'*  no  contriut.     In  Mannsell  /•.  White  (31  L.  A: 
E.  1;,  'lu  til?  IfMr.y..*  (if  l.'-rds.  Loru  St.  Leonai'ii  .-•^lys:  "Was  it  mei'fth — -^i^* 
a   i'«:v:\'  L:it:itlo:i   in   Uiilimicis];  v  c.  ])e  Ikii.  v/as  it  not  a  propasalF  —I 
witi:  .1  '-m:!'!!!!.):!  v. M;;]..  hein^- are«.i)te<l.  was  e'juivalent  U) a  contiuct/"         ' 
an-l  is  n;»l  tliis  j;i-.t  t:i''  Cii^i-  hefoif  usi*     In  Maunsell  t\  White  it  wa.' 
lieM  tiiat  till-  It'tt'TN  tliv-re  relii'd  on  did  not  aniount  to  a  contract 
hul  We  have  principles  munciat' •!  whicli  Wi*  think  hear  directly  on 
and  sh{Mdd  govern  this  cdse.     'i'liiis  we  find  the  Lortl  (.'haneelloi^c:  -r 
'  Lo!"  1  <  'ranwiM'th:,  "Wlniv  a  peiN.  jh  niakes  a  representation  of  whaP^     -t 
he  savN  lu?  has  do:ie,  oi  of  sunie  i:;dependent  fact,  and  niakes  tha»^  — t 
!e].:TM'ntr.tlon  r.nr.er circnn.stanct-  which  he  must  knc;v.'  will  l>e  lai(    "-^l 
l-.efort'  other  persons,  wh-)  are  to  a;.'t  on  the  faith  of  his  leprtvsenta  .^- 
tions  ]v\]v.f  true,  i.n]  v.ho  do  act  «;n  it,e(jnity  will  hind  him  l>y  suclf^  ^h 
rei>r<  s:'ntativ)ns,  tr.-atin^-  ir.  as  a  ennlra.ci.     {suppose  tliis  ^'entlemai^^Ji 
h.ad,  on  the  evo  of  th«'  niarr:;;^-;-.    -aid  to  tLe  appellant,  *voii  nia^  -.^J' 
safv'ly  t'nt.i*r  into  this  iii:irriag(.?  tni-  I  have-  executed  a  deed  h}'  whic'^-^i^h 
I  enL;a,'_:e  to  Irave  vou  such  aiid  sui-  •  estates.'     If,  on  the  faith  of  th 
repivcntations,  the  nej»hew  lui<l  iiiarried,  the  v.ncle  would  then  hav"^- 
made  a  rrpresentatii)!!  on  whicli  liv  knew  the  nepliew  would  act,  a: 
it  w«)uld  1m'  a  fraud  nn  the  nephew  or  on  th(»^e  who  dealt  with  hi: 
and  came  after  liiin,  t  >  >et  i:])  a-;  an  answer,  that  that  was  a  me: 
intention  which  lu-  had  cuteitaiu.d  at  the  time.     The  uncle  ^voul 
in  fact,  have  m.'ide  a  contract  an«l  he  would  he  compelled  to  make 
<;ood,  f<T  he  would  hav«'  madi?  a  representation  with  a  view  to  indu 
others  to  aet  upon  it,  and  on  the  I'aith  of  wiiich  they  ha<l  at  the  i 
ment  acted;  that  would  he  a  rcnrescJitation  which,  under  the  c 
cunistances  I   have  slated,  wouM  he  in  fiict  a  contract."     And 
r.^ference  to  Han!i:iersli.y  r.  I)l'  Boil  the  same  learned  Judge  sa^ 
"Thus  in  Hannnerl.'V  c.  De  B;:il  if  Sir.  Tlumison  had  said:  *I  p 
pose  at  this  moment  to  j)ay  over  -10,000,  and  at  anotl^er  time*  if 
Vinfors-en  occurrence  should  Uxlir  place,  to  jmy  £10,000  morc/ 
would  not  have  been  a  contract  at  all,  hut  \vhen  he,  being  the  fat!^3ier 
of  the  ladiy,  went  further  and  wiote  on  the  occasion  of  the  conti       act 
of  marriage  being  ent«,Ted  into,  'T  vrill  pay  down  £10,000,  and  ^^ar- 
ther,  I  intend  to  leave  her  £10,01)0  more,  which  sum  is  to  be  SQt^^leil 
on  lier  in  a  particuliii-  way.  and  the  pei-son  al>out  to  niaiTy  her  is-      tor 
the!ie  reasons  to  settle  £500  a  year  on  lier,'  and  that  paiiy  did  nk.  «Jce 
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settlement  and  then  married  the  lady,  the  circumstances  then 
to  the  words  used  the  character  of  a  contract  which  equity 
)ound  to  enforce.  A  contract  cannot  be  at  large;  it  cannot  be 
tcral;  it  cannot  be  perfomied  on  one  side  and  left  unpt^rfonned 
e  other.  A  Court  of  Equity  will  not  allow  that.  Am  I  right 
^ng  that  that  was  the  principle  on  which  the  Conrt  ur  Ohan- 
3rst,  and  then  this  house,  acted  in  Hammorsly  r.  De  Beil  {  Lord 
jham  in  express  terms  states  that  principle,  attirming  in  that 
wrhat  had  been  previously  stated  by  the  Master  of  the  Rolls. 
loble  and  learned  Lord  (12  01.  &  F.  83),  says:  'I  am  clearly  of 
3n  with  the  Master  of  the  Rolls,  and  I  concur  in  what  lie  states 
e  subject  of  the  letter,  subject  of  course  to  revision,  and  which 
teil  by  him  so  clearly,  that  I  prefer  his  language  to  my  own/ 
ays  most  accurately  (3  Beav.  478):  'Until  Baix)n  de  Beil  had 
Fined  his  part  and  prior  to  the  marriage  the  whole  wiis  to  be 
ct  to  revision,  Ijut  no  revision  took  place.  The  proposals  and 
tions  thus  expressed  remained  witiiout  any  alteration  whatever 

the  time  of  the  marriage,  and  I  am  of  opinion  (in  which  I  en- 
'  agree)  that  the  proposals  wliich  up  to  that  time  hai  been  sub- 
o  revision,  did  then  by  the  acceptance  of  Baron  de  Beil,  by  his 
execution  of  the  required  settlement  on  hi>  part,  and  by  tiie 
luization  of  the  marriage  with  the  approbation  of  Mr.  Thomson 
ue  an  agreement,  which  Mr.  Thomson  was  Ijound,  speeiilcally, 
rform.'     That  is  the  principle  on  which  the  case  of  Hammersley 

Beil  was  decided.  The  House  of  Lords  held  in  that  case  that 
rords  of  the  letter  was  a  proposal  reduced  into  writing,  the  pro- 

to  give,  and  to  intend  to  give,  that  that  really  meant  im  a'^ree- 

to  this  effect.     *If  you  will  settle  £500  a  year  and  m:ury,  I 

£*ve  £10,000  now  and  £10,000  ly  my  will,'  and  in  the  same 
►rd  St.  Leonard  says:  'But  when  we  come  to  the  case  of  Ham- 
ley  V.  De  Beil,  decided  in  this  House  (12  Gl.  k.  F.  45;,  and  we 
Ad  we  must  be  governed  by  it  in  the  decision  of  the  present 
we  look  at  it  and  find  that  there  was  not  merely  a  ivpn.'senta- 
>f  what  was  probable  to  occur,  but  that  there  was  on  nne  part 
posal  accompanied  with  a  condition  required  of  the  utl:er  party, 
that  proposal  was  accepted,  that  that  condition  wa.s  complied 
that  there  were,  therefore,  all  the  requisites  of  a  bin<ling  con- 
The  next  case  decided  a  few  months  after  was  Jordan  v. 
jy  (31  L.  is  E.  20),  likewise  in  the  House  of  Lords,  and  in  this 
was  also  declared,  (Ui^wnfimfe  Lord  St.  Leonard,  that  there  was 
er  a  legal  contract  nor  a  misrepresentation  of  facts,  but  only 
xpression  of  an  intention,  the  performance  of  which  could  not 
forced.  The  same  learned  Lord  Chancellor,  while  holding  that 
Itatute  of  Frauds  did  not  apply  to  the  case,  while  applying  the 
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doctrine  that  when  neither  falsehood  nor  fraud  was  intended,  but 


a  party  has  merely  misled  another,  if  he  believed  that  the  paity  a 

misUv  I  was  to  act  on  that  misrepresentation  that  would  be  sutticien^^l 
In  Huttou  r.  Rossiter  (31  L.  &;  E.  581),  Knight  Bruce,  L.  J.,  sa*  y; 
"The  tixinession  of  one  of  the  rules  belonging  to  this  department  o 

the  law  which  is  to  be  found  in  Lord  Eklon's  judgment  in  the  ^j        tgi 
of  Evans  i\  Bicknell  (0  Ves.  183),  has  been  always  deemed  satisf^^ac- 
tory  and  right."     His  language  is:  'It  is  a  very  old  head  of  equL_    tj, 
that  if  a  representation  is  made  to  another  pei>%on  going  to  deal  i^m  a 
matter  of  interest  upon  the  faith  of  that  representation,  the  forr^-ier 
shall  iii?tke  that  representation  good  if  he  knows  it  to  be  false;'  a^^jid 
Turner.  L.  J.,  in  referring  to  Jordan  v.  Money,  and  stating  that  tl^at 
decision  turned  upon  the  facts  of  the  case,  repeating  the  last  r€msi.rk 
of  tlui  Lord  Chancellor  we  have  just  quoted,  pays:  *Now,  I  quxit*; 
adopt  tliat  principle  and  believe  it  to  be  consistent  with  the  lavp'   of 
the  Cor.rt.'" 

Next   in  order  is  the  ca.se  of  Loffiis  ^\  Maw  (8  Jur.  N.  S.  (507'.  ^ 
Gift,  yj'2  ,  bearing  still  moi*e  directly  on  the  case  now  before    us. 
Then*,  v.  t(*stator,  when  in  advanced  vears  and  in  ill  health,  induced 
the  pliiiiititf,  a  niece,  to  reside  with  him  and  continue  valuable  55cv- 
vices  to  him,  on  the  faith  of  his  representations  that,  if  she  wotjU 
do  so,  hf  would  leave  her,  bv  his  will,  a  life-interest  in  two  freelrm  oU 
houses,  and,  by  a  codicil  in  his  will,  which  was  read  over  and      ex- 
plained to  her,  tiTists  were  ci*eated  in  her  favor.     By  a  subseqi-'a.ent 
codicil  he  revoked  the  disposition  in  favor  of  the  plaintiff,  contas.  'OsA 
in  hi->  second  codicil.     The  Court  held  the  testator  could  not  rew^  ol^® 
the  trusts,  and  that  there  must  be  a  declamtion :  that  it  appeiu:»Dg 
that  the  plaintili' had  been  induced  to  render  valuable  services  tc^^tbe 
testator  on  the  faith  of  his  representations,  that,  by  doing  so,^    she 
would  liecomc  entitled  to  the  benefit  of  the  trusts  ci"ea ted  im-  her 
favor  1)V  the  second  codicil  in  his  will;  the  testator  had  no  riglr^tto 
revoke  the  said  trusts,  and  therefore  decreed  that  the  trusts  cr^^ted 
in  favor  of  plaintiff  by  the  second  codicil   hn  performed,     ^i^ice- 
Chancelior  Stuart  says:  "If  she  can  prove,  by  .sulftcient  evid^^snoe, 
that  the  testator  induced  her  to  continue  her  valuable  servict^s  on 
the  faith  of  his  representations  that  he  would  leave  her  the  prop>«rtr 
in  questio]!  at  his  death,  she  is  entitled  to  the  assistance  of  the  (Jc^urL 
Lord  Tottenham's  statement  of  the  doctrine  in  Hammersley  *"•-  De 
Beil  has  been  repeatedly  referred  to  and  acted  on  in  recent  ccLses." 
And,  airain,  he  savs:  "It  has  been  ai-gued  for  the  defendants  thai 
there  is  no  evidence  in  writing  of  the  representation,  except  by  *m 
codicil  itself,  which,  being  a  revocable  instrument,  is  not  bindii^g; 
but  there  is  no  authoritv  to  shew  that  relief  is  to  l)e  refused  uiile» 
the  represientation  >je  in  writing.     The  Statute  of  Frauds  has  noap* 
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plication  to  cases  of  this  kind.     No  doubt  there  must  be  the  clearest 
evidence  of  the  representation.     Anything  vague  or  indistinct  in  its 
nature  would  prevent  the  right  to  relief.     But,  in  the  present  case, 
the  codicil  is  produced  as  evidence  in  writing  of  the  fact  of  the  rep- 
resentation, and  for  that  purpose  it  is  perfect  evidence."     So,  in  the 
case  before  us,  though  B.  S.  proposed  by  his  will  of  185G  to  revoke 
the  will  of  1841,  he  refrained  from  destroying  it.     And  the  learned 
Judge  proceeds:  "In  cases  of  this  kind  a  representation  that  the 
property  is  to  be  given  by  a  revocable  instiiiment  is  binding.     It  is 
the  law  of  the  Court  which  makes  it  binding,  although  it  be  of  the 
essence  of  the  representation  that  the  instrument  is  to  be  of  a 
revocable  nature.     No  evidence  of  the  representation  can  well  be 
stronger  than  the  actual  preparation  and  production  of  the  instru- 
ment, whether  revocable  or  not.     And  where  the  preparation,  pro- 
duction and  execution  of  the  instrument  all  take  place  for  the 
pnipose  of  influencing  the  conduct  of  the  other  party  who  acts  upon 
it,  the  principle  applias  in  its  full  po\\^r.*'     And  again,  "It  is  the 
levocation  which  makes  the  assistance  of  this  Court  necessary  in 
cases  of  this  kind.     Where  the  testator  is  bound  by  the  effect  of  his 
i-epre-sentation,  he  cannot  defeat  the  right  to  relief  by  bequeathing  or 
devising  the  whole  of  his  property  to  another  person.     Whoever 
claims  under  the  will  and  codicil  takes  as  a  mere  volunteer,  and  can- 
not escape  the  effect  of  any  act  of  the  testator,  which  has  bound  the 
property  in  his  lifetime.     The  testator's  representation  in  this  case, 
and  any  other  case  within  the  application  of  the  doctrine,  binds  the 
property  which  he  devised  to  the  plaintiff*  as  completely,  according 
to  the  law  of  this  Court,  as  if  he  had  been  bound  himself  in  consid- 
eration of  money  not  to  revoke  the  gift,  and  had  made  the  pei-son 
named  in  his  will  a  purchaser  of  the  property  devised."     Following 
this,  are  cases  as  recent  as  18G5.     We  name  the  case  of  Ridley  v. 
Ridley  (34  L.  J.  N.  S.  113,  11  Jur.  N.  S.  475),  which  appears  to  us 
directly  in  point.     In  this  case,  under  the  will  of  G.  R.,  his  children 
were  entitled  to  certain  real  estate,  subject  to  a  moi-tgage.     S.  R., 
brother  of  G.  R,  was  one  of  his  executors  and  devisees  in  trust.     He 
induced  the  children  to  convey  their  interest  to  his  brother  and 
partner,  promising,  verbally,  that  if  they  would  accept  his  proposal 
and  ezecnte  the  deed,  he  would  bequeath  them,  by  his  will,  at  least 
as  much  as  they  would  get  under  their  father's  will.     The  vahie  of 
O.  R*s  estate  was  asceitainecL     S.  R.  died  fourteen  years  af tei ,  and 
repeatedly,  at  the  close  of  his  life,  denied  the  promises,  and  failed  to 
leave,  by  his  will,  A  proper  equivalent  to  G.  R.'s  children.     It  was 
established  that  S.  R.  was  interested  in  the  purchase  made  by  his 
brother.     Being  a  trustee,  he  could  not  appear  as  a  purchaser  him- 
self, and  it  also  appeared  that  the  price  given  was  the  full  and  ample 
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value  of  the  property.  It  was  held  that  the  promise  v/as  an  oLli; 
tion  bv  S.  R,  which  could  be  enf<;rcc<l  airainst  his  estate;  that  it  v 
not  void  for  unceitaintv;  that  there  was  sufficient  considerati(m,a^^mna 
that  the  promise  was  not  within  the  4th  section  of  the  Statute-  ^  ui 
Fi*au(ls.     As  to  the  Statute  of  Frauds,  Sir  J.  Romily,  M.  R.,  sa^  — ys: 

"The  tii*st  objection  urg(»d  is,  that  the  promise  in  this  case  is  not   in 

writiu'^.     This  is,  however,  not  a  case  which  comes  Avithin  the  ^ 1th 

section  of  the  Statute  of  Frauds,  wliich  enacts  freads  sec.)  Th  ^ «o.se 
words  liave  \on<x  since  been  settled  not  to  exti^nd  to  cases  wheiv  r^     the 

accom])lishment  or  perfonnance  of  the  agreement  may,  by  pas-sibil Sitj 

or  by  accident,  be  extended  beyond  the  space  of  one  year;  but,  t^T  hat 
the  clause  is  confined  to  cases  where  tlie  a'4:reement  is  not  to  1k»  j Per- 
formed, and  cannot  be  carried  into  executirni  Avithin  that  space  _  '  of 
time."     And  the  costs  of  all  parties  were  ordered  to  comeoutK^of 

S.  R.'s  estate.     In  addition  to  these  cases,  Cat/m  v.  Caton  (1  Ch A. 

L.  R  i:i7),  and  Patch  r.  Shaw  (7  Jur.  N.  S.  (•.:]).  may  be  cited.  On 

tht-  facts  before  us,  and  on  pi^nciple  and  authority,  we  think,  in  t.  ^tiis 
ca,se,  a  crimtract  between  B.  S.  and  his  daughter  has  been  clearly  ^*" 
tablished,  wliich  this  Court  is  competent  to  enforce. 

As  to  the  second  point.     We  have  carefully  examined  the  evide         ^^^ 
and  can  discover  n(;thino:  that  enables  us  to  sav  that  any  contrac^^*^^ 
anantxement  ever  wr>?  entered  into  between  R  S.  and  Mrs.  Gilj^^P^^' 
by  which  she  accepted  any  given  sum  or  sumf^  in  discharge  and  i^  "^^^ 
isf taction,  or  in  lieu  of  the  original  contract,  or  that  she,  in  any  ^\^— — 'ay 
as  a  matter  of  fact,  cancelled  it  or  abandoned  her  claim  thereunc 
We  do  not  undei*stand  it  as  being  contended  that  she  did  this 
tween  the  date  of  the  deed  and  Auji'ust,  lS4r>,  when  she  married 
Gilpin.     There  is,  in  fact,  not  a  tittle  of  evidence,  direct  or  indii 
on  which  to  base  such  a  supposition;  but  it  is  ctmtemled  that 
her  marriage  B.  S.  advanced  her,  at  different  times,  sums  of  nio: 
which,  it  is  allegerl,  were  on  account  of  her  interest  in  her  moth 
propei-ty  and  a  discharge  and  satisfaction  of  the  original  agreemi 
But  the  legal  evidence  of  anv  arranfjement  to  that  effect  is  wi 
if  we  except  the  evidence  of  the  entries  in  B.  Smith's  book,  agaf 
Dr.  Gilpin,  made  by  Smith's  clerk  without  the  knowledge,  as&eut:>  ^  or 
sanction  of  either  Dr.  or  Mrs.  Gilpin,  and  which  was  clearly  ii^  '*^- 
missible,  which  is  put  forward  in  its  support.     And  what  remaim.  ^  ^ 
vague  an<l  meagre  and  so  wholly  un.satisfactor}'^  that  no  Court  co  "^W 
act  on  it  with  any  degi^ee  of  safety,  for,  in  fact,  the  whole  case  i  m^y 
l>e  said  to  rest  substantially  on  the  evidence  of  Mrs.  Smith,  and    ler 
statement  as  to  her  recollection  of  a  casual  obseT\'ation  in  a  l^'tter 
she  says  she  received  from  Mrs.  Gilpin,  to  the  effect  that  she,  ISi^ 
Gilpin,  had  received  her  share  of  her  mother's  estate;  but  this   I^^ 
ter  was  not  produced  and  Mrs.  Smith  had  not  seen  it  for  fourt^^ 
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•s.  The  ffi'eater  part  of  what  there  is  besides  this  is  contradicted, 
the  whole  hypothesis  is,  in  our  opinion,  entirely  inconsistent 
i  the  relative  position  and  conduct  of  the  parties  and  their  rights. 
learly  defined  by  the  will  and  deed.  After  the  18th  October, 
!«,  Mi-s.  Gilpin  had  no  interest  in  her  mother's  property  to  dis- 

of.  The  provisions  of  the  will  made  in  1841,  in  favor  of  Mi-s. 
in,  remain  duiing  her  life-time  unrevoked,  and  the  codicil  of  the 
November,  1852,  by  which  they  are  revoked,  recites  the  death  of 

Gilpin,  leaving  the  inference  that  B.  Smith  assumed  that  her 
h  gave  him  the  right  to  revoke,  rather  than  that  he  had  pur- 
ed.  from  and  paid  her  in  her  life-time  for  the  right.  But  when 
'here  was  this  new  or  substituted  contract  entered  into  ?  Who 
[ested  this  fresh  arrangements*  Who  were  the  parties  to  it? 
it  were  its  specific  terms?  Hovr  was  it  evidenced  as  between 
parties?  What  declaration,  verbal  or  written,  or  act,  accom- 
ed:  by  a  declaration  from  B.  S.  to  Mrs.  Gilpin,  or  from  Mi-s. 
J  B.  S.,  is  there  to  indicate  that  any  such  contract  or  understand- 
existed?  When  and  in  what  exact  manner  did  B.  S.  cany  the 
ement  into  effect?  All  or  any  of  these  particulars  it  would  be 
)ssible  to  gather  from  the  evidence.  It  is  manifestly  clear  from 
evidence  that  if  such  an  arrangement  was  contemplated  between 
niith  and  Mrs.  Gilpin,  lier  husband  was  no  party  to  it  and  knew 
ting  about  it.  Can  it  be  supposed  that  B.  S.  would  have  at- 
:>ted  to  negotiate  such  an  arrangement  with  Mrs.  G.  behind  the 
:  of  her  husband  ?  Still  less  probable  is  it  that  he  would  have 
pleted  it  without  a  vestige  of  evidence  of  any  description  to 
2ate  its  tenns,  or  anything  in  the  shape  of  a  voucher  to  protect 
self  or  his  estate  after  liis  death.  It  is  a  moral  duty  cast  on 
yone  to  make  provision,  according  to  his  means,  for  his  family. 
ajad  Mi's.  Gilpin's  letters  shew  that  they  were  not  in  what 
Id  be  called  affluent  circumstances ;  on  the  contrary,  it  would 
jar  that  it  was  not  always  without  difficulty  they  managed 
leet  their  cuiTent  expenses.  Dr.  Gilpin  appears  to  have  been 
mfidential  business  communication  with  Mr.  Smith,  and  to  have 
sacted  a  gooil  deal  of  business  for  him,  for  which  he  received 
emuneration,  except  on  one  occasion  a  trifling  present  of  £10, 
purchase  a  book,  and  £20  when  his  little  boy  died.  Consid- 
?  Mr.  Smith's  wealth,  the  pecuniary  position  of  his  daughter 
her  husband,  the  affection  that  appears  to  have  uniforaily  sub- 
d  between  Mrs.  G.  and  her  father,  and  the  manner  in  which  he 
led  himself  of  Dr.  G's  service,  what  more  natural  than  that  out 
is  superabundance  he  sliould  occasionally  assist  his  daughter 
i  pecuniary  presents  ?  It  would  appear  that  he  had  promised 
a  house  and  that  he  would  pay  her  rent  until  the  house  was 
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purchasetl,  a  most  natural  gift  for  a  wealthy  parent  to  make  t 
young  couple  strugglinj]^  with  a  limited  income,  but  which  prom' 
were  never  fulfilled.     From  the  value  of  this  purchase,  when  m 

])r.  G.  says,  the  largest  amoimt  ever  given,  £300,  B.  S.  8tipula      

should  V>c  deducted.     So  far  as  we  can  judge  from  the  evidence,  ~ 
sums  given  cannot  he  considered   extravagant,  and  if   they  "« — ^^ 
couplet  1,  as  Dr.  G.  testifies,  with  repeated  intimations  that  what 
so  advanced  was  to  be  deducted  from  the  share  he  was  t<^  leave 
G.  of  his  property,  and  for  doing  which  he  had  received  a  valui 
consideration,  they  cannot  be  characterized  as  liberal.     And  any 
ference  that  they  were  received  in  full  discharge  of  his  obliga 
is  further  strongly  i*ebutted  by  his  own  solemn  declaration ;  fo 
the  22nd  Octol>er,  1848,  he  makes  a  codicil  in  which  he  clearly  slu   ^tr* 
on  wliat  terms  the  advances  were  made  and  further  advances  wez>airf 
b<»  ma<le,  and  strongly  corroborating  Dr.  Gilpin's  testimony,     ^^fcf/x 
Gilpin  and  M.  J.  having  marned  and  not  having  received  the  £1  ,€00 
apiece,  but  having  received  advances  and  B.  S.  being  evidently"    nn- 
willing  that  they  should  receive  any  thing  more  than  their  sharo,  as 
agreed  on,  he  inserts  this  clause :  "  And  whereas,  in  and  by  a  clause 
in  my  will,  provisicm  has  l)een  made  for  the  payment  of  the  sum  of 
£1,000  on  the  marriage  of  each  of  my  childi*en,  C.  and  M.  J.,  who 
have  since  been  married,  (nid  frho  have  bam  and  y4iU  null  he  to  smnt 
i'xfent  assisted  hy  nu\  it  is  my  will,  and  I  do  hereby  further  direct, 
that  in  lieu  of  the  said  sums  of  £1,000  to  them  respectively,  no 
charges  appearing  on  my  Iwoks  against  them,  shall  be  taken  into 
account  in  setting  oil*  their  shares  imder  the  provisions  of  my  will 
as  allowable  deductions  from  their  shares  respectively,  except  such 
sums  as  shall  exceed  the  sum  of  £500  to  each  of  them,  which  excess 
Miall  alone  be  carried  into  account  against  them  by  my  trustee. 
But  whatever  B.  S.  may  have  contemplated  or  may  possibly  have 
sui)posed  would  be  the  effect  of  marking  such  advances,  it  is  enough 
to  say  that  there  is  no  sufficient  evidence  to  establish  that  Mrs.  Gilpin 
if  competent  to  do  so,  ever  entered  into  any  agreement  to  abandon 
tlie  rio'ht  she  acquired  under  the  original  ari-angement.     Independent 
of  all  this,  we  think  Mi*s.  G.,  during  coverture,  could  not  make  a 
binding  agreement  to  divest  hei'self  of  her  residuaiy  intei^est  in  the 
e*stat^/  of  B.  S.     The  interest  of  a  mairied  woman  in  real  estate 
cannot,  under  our  law,  be  conveyed,  incumbered,  or  disposed  oi^ 
without  her  consent,  testified  by  her  being  a  party  to  the  instruinen* 
conveying  the  sa,me,  duly  ackowleclged,  according  to  the  statute,  au^ 
whatever  doubts  may  have  existed  as  to  the  ability  of  a  niarric^ 
woman  to  assign  or  release  a  revei-sicmary  interest  in  jxjrsonalty,  it  ^  \ 
now,  we  think,  clearlv  established  that  such  an  interest,  not  settle 
to  her  separate  use,  is  not  capable  of  being  baired.     Her  husbaiL-     " 
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cannot  release  her  right,  nor  can  he  assicrn  it  so  as  to  defeat  his  wife's 
legal  right  by  survivorship.     No  doubt  there  were  conflicting  de- 
cisions on  this  branch  of  the  law,  but  the  important  case  of  Whittle 
V,  Henning,  (2  Phil.  731),  determined  by  Lord  Cottenham,  affirming 
the  order  of  Lord  Langdale,  M.  R.,  (H  Beav.  222),  overiniling  Hall 
V.  Hugonin,  (14  Sim.  51)5),  Creed  i\  Peri-y,  (4  Sim.  592),  and  Bishop 
V.  Colebrook,  (16  Sim.  39),  appeal's  to  have  finally  determined  the 
matter.     In  England,  the  Act  20  &  21  Vict.,  cap.  57;  euablcs  a  mar- 
ried woman,  after  31st  December,  1857,  to  dispose  of  any  revei-sion- 
ary  interest  which  she  may  acquire,  under  any  iftstrument  made 
^ter  that  period,  in  personal  estate,  by  deed  to  be  acknowledged  by 
her  as  required  by  3  &  4  Wm.  IV.,  cap.  47.     In  Whittle  i'.  Henning, 
B,  fund  in  Court  was  held  by  trustees  in  trust  for  the  husband,  for 
life,  and  after  his  death  for  the  wife  for  life,  and  after  the  death  of 
the  survivor  upon  trust  for  their  only  son  absolutely.     The  husband 
jund  son  executed  a  deed,  assigning  and  suirendering  their  respective 
shares,  in  order  that  by  merging  the  life  interest  of  the  wife  in  the 
immediate  absolute  interest,  and  the  life  interest  of  the  husband  in 
the  interest  of  the  wife,  immediately  expectant  thereupon,  the  fund 
might  l>ecome  absolutely  vested  in  the  wife,  in  possession.     The  hus- 
band and  wife  and  son  then  presented  a  petition  praying  that  the 
fund  might  be  transfeiTed  to  the  son,  but  it  was  held,  dismissing  the 
petition,  that  the  interest  of  the  wife  still  continued  reversionary, 
and  as  such,  could  not  be  disposed  of  by  the  husband  and  wife.     In 
Osborne  v.  Morgan,  (8  L.  &;  E.  102,  9  Hare  432),  it  was  held  tliat  a 
ijvife's  consent  could  not  be  taken  te  waive  the  right  to  a  reversionary 
chose  in  action  not  reduced  into  possession.     So  in  two  very  late 
cases  in  Ireland,  in  re  Godfrey's  Trust,  (Ir.  Rep.  1  Ecj.  531),  wliere  a 
fund  in  Couit  was  diarged  with  the  payment  of  an  annuity  to  a 
married  woman,  the  Court  refused  to  order  payment  out  of  the  fund, 
on  a  deed  whereby  the  fund  was  released  from  the  annuity  by  the 
wife  and  her  husband,  and  reserved  a  poition  of  the  fund  to  answer 
the  annuity,  should  the  wufe  survive  her  liusliand.     And  in  Williams 
r.  Mayne,  (Ir.  Rep.  1  Eq.  519,  and  IG  Weekly  R.  173),  it  Avas  Iield 
that  a  married  woman  could  not  bind  her  right  to  a  reversionary 
chose  in  action,  and  the  Court  refused  to  act  on  her  election  to  take 
an  immediate  legacy,  instead  of  her  revei*sionary  interest,  and  ordered 
the  legacy  and  its  dividends  to  be  impounded  until  she  became  com- 
petent to  elect. 

As  to  the  3rd  point,  Dr.  G.,  one  of  the  defendants,  <loes  not  pretend 
to  set  up  any  claim  as  against  the  plaintiff,  and  it  is  cleai-  that,  as 
his  wife  did  not  survive  B.  S.,  he  teok  nothing  by  the  will.  The 
shares  of  the  daughters  were  to  l)e  invested,  and  the  annual  proceeds 
of  such  shares  were  to  be  paid  te  them  respectively  during  their 
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natural  lives,  and  after  the  death  of  each  daughter  i-espectively, 
share  is  to  l)e  equally  divided  among  her  ehildi-en,  to  the  son 


twenty -one  and  to  the  daughtei-s  at  eighteen,  or  on  being  inamz^ 
and  oacli  child  is  tx;  be  entitled  to  the  annual  income  of  its  respec  — i 
shanj  until  the  principal   is  paid,  and  if  any  daughter  should 
witliout   leaving  any  child,  then  the  share  of  such  daught-er  f^t^  1 
l>e  equal ly  divided  among  his  other  cliildren,  and  shall  form  pa^^z-^ 
their  rrsj,octive  shares,  izc.     And  if  any  of  his  children  shoulcS^ 
leaving-  a  child  or  children,  such  child  or  children  shall  represent— r 
parent  in  any  division  of  the  property  which  may  thereafttT  ^^a 
place,  accor<ling  to  the  provisions  of  the  will,  the  share  of  the  p»-^Tt 
Wing  equally  divided  among  such  children,  if  more  than  one.     aj 
the  shai  c  of  each  son  to  be  paid  at  twenty-one,  and  of  each  dauj^lt^ 
at  ei;;iiteen,  or  marriage,  and  each  child  shall  Ix?  entitled  to    th 
annual  income  of  its  respective  sliare  until  the  principal  is  jpaid 
And  the  will  contains  a  rule  for  its  consti*uction  as  to  the  provisions 
for  tlii-  ehildren  or  the  grandchildren,  declaring  that  the  amounts  to 
Ixj  paid  at  twenty-one,  or  eighteen,  or  mamage,  respectively,  shall 
not  hi'  duemed  to  have  vested  or  to  have  l>ecome  a  vested  interest, 
until  the  time  of  payment.     It  has  been  argued  that  on  the  death 
of  Mrs.  G.  her  interest  became  vested  in  her  husband,  and  that  he  or 
her  administrator  sliould  now  put  foi"ward   the  claim.     We  have 
failed  to  discover  any  principle  to  justify  this  construction  or  to  see 
the  a])plication  of  the  cases  cited  in  its  support.     Tlie  agreement 
was,  in  our  opinion,  a  disposition  ])y  B.  S.  of  a  share  of  his  estate  in 
favoi-  ot"  Mrs.  Gilpin,  to  inure  to  the  benefit  of  her  and  her  children, 
to  hei>elf  for  lite,  should  she  survive  B.  S.,  and  after  her  death,  to 
her  child  or  children.     And  if  she  died  before  B.  S.,  then  herchil- 
<lren  vrcre  "to  represent  the  parent,"  and  to  be  entitled  to  tlie  annual 
income,  if  sons,  until  twenty-one,  if  daughters,  until  married  or  ar- 
rivin<^  at  the  a^cc  of  eisfhteen.     Havincj  established  that  there  was  a 
contract  between  Benjamin  Smith  and  Charlotte  Gilpin,  we  thinK 
the  fair  construction  of  that  contract  is,  that  the  w^hole  disposition, 
as  set  i\)ith  in  the  will,  and  refeired  to  in  the  deed  incorporated  io 
it,  nuist  be  read  as  one  disiK)sition,  and  the  compact  then  amounts 
to  this:  In  consideration  of  receiving  your  property,  I  make  this 
disposition  of  mine:  You  shall  have  a  cei-tain  shai'e  of  it,  not  abso- 
lutidy,  but  to  be  enjoyed  by  you  and  your  children  in  a  particular 
manner,  that  is,  if  you  survive  me  you  shall  enjoy  the  annual  income 
during  your  life,  and  on  your  death,  it  shall  go  to  your  children  in* 
certain  specified  manner.     If  you  die  before  me,  your  children  shall 
be  substituted  for  you,  and  they  shall,  if  under  eeitain  ages,  have 
the  annual  proceeds  or  income,  and  ultimately,  on  attaining  the sp®" 
cified  ages,  respectively,  receive  the  whole.     But  if  you  and  yoar 
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;n  die,  so  as  to  prevent  this  provision  being  carried  out  as  pro- 
then  it  shall  form  part  of  my  estate,  but  under  no  other  cir- 
inces  have  I  any  disposing  power  over  it.  We  do  not  think 
intended  that  B.  S.,  if  the  daughters  died  before  him,  leaving 
n,  was  to  get  their  property  for  nothing,  but  in  such  an  event, 
Qk  the  provision  was  to  inure  to  the  benefit  of  their  children, 
terms  stipulated.  We  think  this  is  just  one  of  these  obliga- 
rhere  a  right  may  be  acquired  by  a  third  party,  who  is  not  a 
X)  the  contract,  that  there  is  in  this  case  a  clear  jiu8  qucesititm 
and  Lord  Wensleydale,  in  Pidder  v.  Brown  (8  MacQ.  H.  of  L. 
15,  3  Jur.  N.  S.  855).  says:  "The  meaning  of  the  jus  qitcefiitura 
s  whether  the  paity  be  named  or  not,  if  there  is  a  contract 
:or  his  benefit,  in  that  case  the  contract  may  be  enforced  by 
md  the  Lord  Chancellor  says:  "It  mast  not  only  be  a  ju^  fertio 
jus  qucesituni  tcrtio;  it  must  be  something  that  was  intended 
benefit  of  the  person."  The  objections  of  a  technical  charac- 
tt  were  raised  are,  we  think,  easily  disposed  of.  The  fii*st  was 
\e  tiTistees  in  the  will  of  1841  should  have  been  made  parties, 
mple  answer  to  this  is  that  inasmuch  as  B.  S.  had  a  right  to 
5  the  will,  though  bound  to  fulfil  his  contract,  those  in  whose 
he  has  placed  his  estate  may  be  called  on,  and  are  the  pei*sons 
ught  to  be  called  on  to  execute  the  trust.  Again  it  is  urged 
le  cestui  qice  t nests  under  the  last  will  should  have  been  made 
J,  but  rule  9  of  sec.  ID  of  17  Vict.,  cap.  18,  an  Act  relating  to 
1  procedure  in  ecpiity,  meets  this  objection.  It  is  alleged  that 
.ff  should  have  disclaimed  his  interest  under  the  last  will  be- 
i  claimed  under  the  first.  We  cannot  see  that  any  doctrine  of 
n  arises  as  the  case  now  stands.  No  such  defence  is  set  up  by 
swer  or  in  the  evidence.  The  plaintiff,  an  infant,  by  his  next 
,  seeks,  by  this  bill,  the  performance  of  a  contract  made  for  his 
L  There  is  no  allegation  in  any  part  of  these  proceedings  that 
3  claimed  under  the  last  will,  nor  does  it  appear  that  he  has 
or  if,  as  an  infant,  he  could  do  so,  does  it  appear  whether  he 
sclaimed  or  not:  these  questions  are  not  raised  by  the  bill  and 
r  or  evidence.  Should  plaintiff'  hereafter  advance  such  a  claim, 
jndent  of  and  in  addition  to  his  rights,  under  this  conti*act,  it 
3  for  the  tiiistees,  or  parties  interested,  under  the  last  will,  to 
ith  it  as  they  may  Ix;  advised ;  it  is  not  for  us  to  anticipate, 
36S  to  adjudicate,  on  a  matter  not  Injfore  us.  It  is  likewise 
sd  that  no  contract  is  set  out  in  the  bill,  and  that  plaintiff's 
;  not  sufficiently  set  forth  to  entitle  him  to  recover.  The  plain- 
ase  might  possibly  have  been  set  out  with  a  little  more  legal 
ey  and  critical  nicety,  but  we  think  sufficient  is  set  forth  on 
56  of  tfhe  bill  to  enable  the  Coui-t  to  make  a  decree.     We  have 

26 


418 


CASES  IN  THE  SUPREME  COURT. 


(;rilpin  r.  Scovil. 


or 


all  the  necessary  and  material  facts  put  fonvard,  and  the  2nd  chap — 
ter  of  the  Provincial  Act,  i-egiilating  the  geneml  piTx?edure  in  equitj"- 
by  section  4,  gives  a  shoit  form  of  the  bill  to  l)e  filed  by  plainti£& 
and  enacts  that  the*  plaintiff  shall  tile  a  bill  similar  to  the  said  form 
with  such  variations  as  each  case  may  re([uire,  which  shall  contain 
brief  nanative  of  the  material  facts  on  which  the  plaintitf  relieav^^  -^^j^ 
numlHjring  each  allegation,  as  in  the  sai<l  fonn,  adhering  as  near  a«=t,.^=3Ls 
may  be  to  the  brevity  of  such  form,  and  concluding  with  a  prayer  -^^r 
for  a  specific  relief,  under  which,  without  a  prayer  for  general  I'clieft:  — ->f 
he  shall  have  any  other  relief  to  which  the  equities  of  his  case  ma^  -«^v 
entitle  him. 

Again  it  is  objected  that  Mrs.  Ruel  was  a  necessary  imrtj^  to  tli«-  -:^^. 
suit,  but  rule  4  of  17  Vict.,  cap.  1«S,  c.  2  sec.  19,  answei-s  this:  '*An 
one  of  sevei-al  pei-sons  for  whom  a  tnist  is  held  uuiler  any  deed  c 
instrument,  may,  without  inchuling  any  other  such  pei'sons,  have 
decree  for  the  execution  of  tlie  tnists  in  the  deed  or  instrumen 
Another  objection  is  that  tlie  Court  cannot  enforce  the  agreemer- 
1  ecause  the  time  has  not  anived  at  which  plaintitf  would  be  entitle- 
to  have  the  whole  lx»nefit,  such  Iniing  tlependent  on  his  attainir^ 

twenty-one  yeai*s.  If  plaintitf  is  entitled  to  the  pmvision  rnntnin  ^  I'l 
in  the  will,  he  is  to  have  tlie  income  during  his  minority,  and  on 

attaining  his  majority  he  is  to  have  the  principal.  If  he  dies  befc^  ore 
attaining  twenty-one  tlie  principal  is  otherwise  dispased  of.  If  t^^.n^ht* 
CWit  could,  on  plaintitf "s  attaining  twenty-one,  deci-ee  him  the  pi"i_riii- 

cipal,  Avhy  can  it  not  while  lie  is  under  twenty-one  years  rive  1 lim 

tlie  benefit  of  the  provision,  and  decree  what  the  provision  gi  ves 

him  until  twenty-one,  tht*  income  ^     Why  should  tlie  trustees  Ix? 

bound  to  account  for  the  principal  and  l>e  l)eyond  the  reach  of  the 

law  as  to  the  income  i     If  plaintitf  has  a  remedy  for  the  piinc 
at  twenty -(me,  why  is  he  remediless  as  regards  the  income  d 
his  minority  i     If  then^  is  any  thing  in  the  objection  we  must 
fe,ss  our  inability  to  comprehend  it. 

Why  Mr.  Smith  changed  his  mind,  and  why,  instead  of  an  e 
division  among  all  his  children,  as  his  fii-st  "v\"ill  so  fairlj'  con 
plated,  he  subsequently  attemptt»d  to  give  the  lions  share  to 
children  of  the  last,  and  left  those  of  the  previous  marriage 
better  (considering  the  amount  of  his  wealth)  than  a  miserabl 
tancA3,  is  not  disclosed,  and  it  would  be  as  much  out  of  place 
woidd  be  useless  for  us  to  speculate  as  to  the  influences  that 
have  operated  to  product*  that  result.     If  he  had  been  content    "^tn 
the  interest  the  law  gave  him  in  his  first  wife's  estate,  and  if  h^  iwfl 
allowed  his  other  childitm  to  retain  their  interest  therein,  ancZ  left 
himself  free  from  any  contract  with  them,  however  illiberal  ox*  un- 
just,  these  children  or  outsidei's  might  have  considei^ed  the  provisions 
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of  his  last  will ;  it  would  have  been  a  disposition  of  his  property 
that  no  one  could  have  disturbed.  But  if  he  would  take  from  these 
children  their  little  all,  on  condition  that  they  should  have  an  equal 
share  with  his  other  children,  in  his  estate  at  his  death,  whatever 
that  estate  might  then  be,  it  must  be  a  satisfaction  to  all  disinterested 
parties,  that  equity  is  not  so  one-sided  as  to  be  unwilling,  or  the  arm 
of  the  law  so  weak  as  to  be  unable,  to  enforce  the  righteous  per- 
formance of  a  fair  bargain,  and  prevent  the  scandal  of  the  successful 
perpetration  of  a  gross  act  of  injustice. 

This  appeal  must  be  dismissed,  and  with  costs.  After  reading  the 
defendants  answer,  paiiicularly  the  12th  paragraph,  in  the  absence 
of  any  reasonable  evidence  in  its  support,  and  considering,  in  con- 
nection with  that  answer,  the  character  of  the  last  class  of  objections 
urged  against  the  decree  pn  this  appeal,  we  have  not  without  diffi- 
culty brought  our  minds  to  the  conclusion  that  these  defendants, 
excepting  Dr.  Gilpin  and  S.  J.  Scovil,  should  not  be  decreed  person- 
ally to  pay  these  costs.  But,  as  what  they  have  done  was  in  the 
intei'ests  of  their  cestui  que  trusts^  and  most  probably  at  their  in- 
stance, the  Court  directs  that  the  costs  of  the  plaintiff  and  of  Dr. 
Oilpin  (S.  J.  Scovil  has  incurred  none)  shall  be  borne  out  of  the 
residue  of  the  estate  of  B.  Smith,  but  no  part  of  the  same  shall  be 
deducted  from  the  shares  of  the  said  Charlotte  Gilpin  or  interfere 
with  any  right  of  Martha  J.  Ruol,  in  said  estate.  Tniis  is  in  accord- 
ance with  wie  authorities  and  with  the  opinion  expressed  by  the 
Lord  Chancellor  in  Caten  v.  Caten,  (1  L.  K.  Ch.  App.  149) :  "  Tliat 
costs  are  not  directed  to  be  paid  as  a  punishment,  but  that  having 
been  caused  by  the  conduct  oi  the  losing  party  (and  we  may  add,  or 
those  whom  they  represent)  they  ought  to  be  borne  by  those  who 
have  occasioned  them. 

Appeal  dismissed. 


Peck  v.  Tingley. 

February  5,  1869. 

In  an  action  by  an  attorney  to  recover  the  amoaut  of  a  blU  of  costa  iucurred  in  defend- 
ing defendant  against  a  criminal  charge,  the  bill  had  been  taxed  by  the  clerk,  who 
taxed  only  such  items  as  the  ordinance  of  fees  pro\ided  for,  and  refused  to  recog- 
nise or  touch  the  other  items. 

Held,  That  the  jury  were  bound  by  the  clerk's  taxation  as  to  the  taxable  items,  and  as 
to  the  others  they  might  find  for  the  plaintiff  for  such  services  as  were  in  the  nature 
of  attorney's  wow,  but  that  plaintive  could  not  recover  for  counsel  fees. 

Qwetrtf  Whether,  if  the  clerk  had  followed  the  English  practice  and  taxed  the  whole 
billy  it  would  have  been  sustained  ? 

This  was  an  action  to  recover  for  sei'\'ices  rendered  to  defendant 
hy  plftintiff  as  attorney  and  counsel  in  connection  with  his  defence 
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a*^'ainst  a  charge  of  murder.     At  the  ti-ial  Ixjfore  Ritchie,  C.  J., 
the  Westiiiorland  Circuit  in  January,  18GS,  it  appeared  that  t 
itonis  of  the  account  for  wliicli  the  action  was  brought  had  Ix^en  & 
forth  in  a  bill  of  custs  vv'hich  ^va^^  taxed  by  the  clerk  under  a  Judg» 
order.     Several  of  thojie  items  Averu  for  servicers  not  provided  for 
the  ordinance  of  fees,  and  tho^^e  items  the  clerk  had  refused  to 
or  exerci>ie  any  jurisrliction  ovtr,  or  consider  in  any  way,  and  tax.2 
only  those  items  proWded  f(;r  in  the  ordinance.     Evidence  was  g(xz 
iuU)  on  the  jmit  of  the  plaintiti'  to  prove  that  the  services  not  reco: 
nized  by  the  clerk  had  been  pcTiui-med,  and  what  the  value  of  tht» 
services  was.     On  the  part  of  the  defendant  it  was  contended 
the  plaintili*  could  only  rucovLi*  for  the  items   taxed  by  the  cler.-c^ 
that  some  of  the  charges  were  in  the  nature  of  counsel  fees  s^ 
corthl  not  be  recovered  for;  that  others  were  not  perfoniied  at  alF^.^ 
were  not  woi*th  the  amount  charged,  and  that  some  of  them  T  j 

been  performed  on  the  imderstanding  tiiat  they  were  not  to 
chargod  for.     The  learned  Chief  Justice  suVjmitted  tliesc  (^ucsti 
of  contiicting  evidence  to  the  jury,  pointing  out  to  them  the  na#^ 
and  character  of  attorney's  work  and  what  should  be  considere 
the  nature  of  counsel  business,  directing  them  that  plaintiff  c*-  ^=oui( 
not  recover  for  the  latter.     That  they  were  to  he  bound  by  the  cl^^werii 

taxation  in  regard  to  those  items  which  v/ere  of  a  taxable  ohaiy ^cfcr 

and  on  which  he  had  adjudicate«l,  and  as  to  the  other  items  ii \  tig 

nature  of  attoi-ney's  work  he  left  it  to  them  to  find  whether  thc^^j ser- 
vices cliarge<l  for  had  been  peiiormed  and  what  was  their  v jdue. 

The  jury  rejected  some  of  tlie  items  under  his  Honors  rulir:»_ rr  ^ 
l»eing  in   the  nature  ot  counsel  fees,  but  found  for  the  plain tL  "tf  on 
otheis  not  pi*ovided  for  in  tlie  ordinance  of  fees,  and  the  auzB.  ojuit 
that  plain titr  was  entitled  to  recover  for  such  servicers. 

A.  L.  Pahiwr,  Q.  C..  in  Hilary  Term  last,  obtained  a  rule  ii^^s^ifor 
a  nev>-  trial  oti  tli*^  giound  of  i.iisdirecti(m.     He  contended  th«.t  tie 
plaintiU  could  only   recover  the  items  witliin  the  ordinance:?  and 
allowed  hy  law,  and  triat  the  plaintiU'  had  imj^roperly  recovered  for 
cortain  fees  as  attorney's  fees  which  were  charged  in  the  bill  of  p&r- 
ticulais  as  services  as  junior  cjiinsel. 

Wd';,inrr.  Attorney  General,  showed  cause  in  Trinity.  I  do  not 
apprehernl  that  a  party  is  estoj>ped  by  his  bill  of  particulars,  for 
lie  is  entitletl  to  amend  them,  and  if  the  plaintift*  is  entitled  to 
recover  for  those  services  as  attorney,  the  fact  of  their  being  chaigri 
for  as  services  as  /junior  counsel  will  not  estop  him.  [BJTCH1£,C.J.: 
1  did  not  think  that  there  was  any  tiling  to  mislead  in  the  hill  of  1  v 
particulai*s.]  It  was  contended  broaxlly  that  no  attorney  couU  I  u 
recover  any  thing  except  what  was  provided  for  in  the  orcUiUDee. 
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and  that  the  bill  of  costs  being  taxed  by  the  clerk  was  conclusive. 
It  may  be  conclusive  as  far  as  it  relates  to  taxable  items,  but  no 
further.  It  cannot  be  contended  that  he  is  estopped  by  the  taxation 
of  the  clerk  in  regard  to  the  items  which  the  clerk  had  no  power  to 
tax,  and  did  not  tax,  and  when  the  jury  have  found  that  those  ser- 
vices were  performed  he  is  entitled  to  recover  for  them.  Those 
items  arc  on  the  Crown  side  of  the  Court,  and  if  taxed  on  the  Plea 
side  that  cannot  constitute  an  estoppel.  If  taxation  by  the  clerk 
would  estop  it  should  be  the  clerk  on  the  proper  side  of  the  Court. 
Wardle  v.  Nicholson,  (4  B.  &  Ad.  475). 

A,  L,  Pcdmer,  Q.  C,  contra.  It  is  not  merely  a  question  of  amend- 
ing a  bill  of  particulars,  for  the  attorney  has  by  law  to  render  his  bill 
of  costs  and  cannot  Amend  it.  It  has  been  decided  that  the  Statute 
of  22  and  23  Car.  II.,  cap.  9,  is  in  force  in  this  Province,  requiring 
the  bill  to  be  rendered  before  action  brought.  This  is  merely  a  ques- 
tion in  regard  to  recovering  an  item  in  a  bill  which  they  say  they 
have  delivered  according  to  law,  but  which  they  have  not  delivered. 
If  a  bill  is  delivered  for  items  which  are  not  recoverable  by  law,  the 
paiiy  is  not  required  to  disprove  it.  Macai-thy  v.  Smith,  (8  Bing, 
145),  shews  that  a  party  is  confined  to  his  bill  of  particulars.  I  con- 
tend that  after  delivery  of  the  bill  of  costs,  the  party  has  a  right  to 
have  his  bill  taxed  and  settled  without  the  intervention  of  a  jury. 
In  England  if  there  are  taxable  items  in  a  bill  they  dmw  after  them 
the  whole  bill.  Hooper  r.  Till,  (Dou<^.  1139) ;  Wilson  i\  Guttridge, 
(4  D.  &  R.  73C).  [Ritchie,  C.  J.:  I  do  not  think  this  case  is  argu- 
able on  English  precedents  where  the  whole  system  of  taxation  is  so 
different.]  The  Attorney  General  is  wrong  in  contending  that  this 
bill  was  improperly  taxed  because  it  was  not  taxed  on  the  Crown 
side  of  the  Court,  Tidd's  Prac.  330,  shews  that  is  not  so.  And  the 
case'  of  Wardle  v,  Nicholson,  cited  bv  him,  so  far  from  beiufif  against 
me  bears  out  my  argument.  The  attorney  was  only  entitled  to 
recover  for  the  items  provided  for  an<l  recognized  by  the  ordinance 
of  fees. 

Cxir.  adv.  vidt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  clerk  reports  to  us  that  it  has  never  been  the  practice  in  the 
derk's  office  of  this  Court,  since  he  has  held  the  office,  now  seven- 
tieto  years,  nor  that  he  is  aware  of  in  the  time  of  his  predecessors, 
U>  tax  any  items  except  such  as  are  allowed  in  the  ordinance  of  fees 
and  which  apply  exclusively  to  actions  on  the  Civil  side  of  the 
Ooort,  and  not  to  servi^s  performed  by  attorneys  where  there  is  no 
catise  in  court.    And  the  clerk  likevnsc  reports  to  us,  that  in  accord- 
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ance  with  such  practice  he  refused  to  tax  for  the  services  claimed  in 
this  case,  not  because  the  services  were  not  rendered  or  the  charges  un- 
reasonable, but  because  the  char«j^es  wei*e  for  services  not  recognized 
in  or  provided  for  by  the  ordinance,  he  absolutely  refused  to  take 
them  into  consi<loration,  or  to  exercise  any  ju<lginent  on  or  juris<lic- 
tion  whatever  over  them.  The  (.'hief  Justice  at  the  trial  directed 
ilvj  jury  to  be  bound  bv  the  clerk's  taxation  as  to  those  items  which 
v.'fre  of  a  taxable  character  and  upon  which  he  liad  adjudicated;  and 
as  to  t!ie  other  items,  he  left  the  t|uestion  not  only  as  to  the  perform- 
ance of  the  work,  but  as  to  the  valuL*  of  the  services,  iJcc,  to  the  jury, 
distinctly  'pointhi;^^  out  to  them  the  nature  and  character  of  attorneys' 
work  and  wliat  should  be  Ci^nsidmvd  in  the  nature  of  counsel  busi- 
ness or  f(M»s,  directinir  them  as  to  the  latter  tliat  plaintiff  could  not 
recover,  however  valuable  his  services  may  have  Ix^en,  or  however 
unirracious  thevmi«;ht  consider  defendant's  conduct  in  resisting  their 
payment.  The  jury  rejected  a  certain  portion  of  the  claim  and  found 
that  certain  services  were  performetl  by  plaintiff  as  attorney  for  de- 
fendant, and  found  the  amount  the  plaintiff  was  entitled  to  for  such 
servici.'5^  an<l  we  are  of  opinion  thev  v.'ere  in  the  nature  of  services 
as  attorney  or  a^ent,  and  vrholly  <livtinguishable  from,  and  not  in 
any  way  in  the  nature  of,  counsel  b*e<.  Had  the  clerk  in  thi.s  case 
acted  on  a  principle  or  practice  w^iieh  has  prevailed  in  EniL^land,  viz: 
that  where  tliere  are  taxable  and  nou-taxalHe  items  in  a  bill,  the  tax- 
al)le  items  draw  after  theni  as  it  v/ere  the  other  char^^^s,  and  if  the 
wliole  !:ill  be  refeiT*  1  to  the  nifisri-r  he  may  ta,x  all  the  ittmis  in  it. 
we  v.'ii!  not  say  what  the  effect  i;ii!::lit  have  been  whether  the  prac- 
tice, c  'itainly  ii^vel  in  tliis  Provine.\  should  l:)e  sustained  or  wliethei 
the  p'uintiff,  if  dissatisfied  v/ith  th-.*  clerk's  proceedings,  should  not 
have  tr  )t  rid  of  the  taxation,  if  wroui^  by  motion;  but  as  the  clerk, 
for  the  r'/a^ons  befr.re  .-.'t  I'oith.  Vv']n)lly  declined  to  tax  the  non- 
taxable items,  if  defendant  v^'i^.lied  to  bind  plaintiff  by  a  tAxation  of 
such  items,  he  should  liave  applied  to  the  Court  to  compel  the  cierk, 
by  a  peremptoiy  order,  to  proceevl  v.ith  the  taxation,  and  deal  with 
tlie  items  as  taxable  ite:ii<,  and  t'':is  would  have  fairly  bi-ought  up 
the  ([ii«'  T.tioii  as  to  how  far  the  En^/'i.^li  rule  has  prevailed  or  ought 
to  prevail  in  thi ;  Province.  As  tlie  case  stood  at  the  trial,  thei'e 
wei-e  items  caxed.  and  plain  till*  was  held  bound  by  such  taxation; 
there  v/<:re  otlur  items  not  taxed  wliich  plaintiff  was  compelled  to 
sustain  bv  evidence,  an<l  which  del'en*iant  endeavored  to  meet  in  a 
variety  of  vrays,  as  that  some  of  tlu  ni  were  in  the  nature  of  coun^sel 
fees  or  for  sei'vices  ren«.lered  by  plaintiff  not  as  an  attorney  but  ss  a 
bari'ister;  that  others  of  the  serviv.es  were  not  performed  at  all,  or 
were  nf)t  worth  the  amount  char^'o».!,  or  v%xre  peilormed  gi^tuitously 
or  on  the  understanding  that  no  eliarge  was  to  be  made  for  them. 
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All  these  matters  were  submitted  in  the  largest  manner  to  the  jury, 
and  we  do  not  see  how  a  judge  could  have  properly  otherwise  dealt 
with  the  case;  to  bind  plaintiff  by  a  taxation,  when  in  reality  there 
was  no  taxation,  would  have  been  manifestly  unjust.  The  jury 
passed  on  them  and  we  should  l)e  dr)ini(  a  gross  act  of  injustice,  un- 
der the  peculiar  circumstances  of  this  case,  if  we  interefered  with 
their  verdict.  We  entirely  repudiate  as  utterly  untenable  the  extra- 
ordinary doctrine  put  forward  by  defendant's  coimsel  that  no  attor- 
ney in  this  Province  can  lei^allv  recover  for  anv  services,  whatever, 
rendered  to  hi^  client  except  what  are  provided  for  in  the  ordinance. 
The.  proposition  seems  to  us  too  absurd  to  require  more  than  this 
passing  notice. 


Daltux  ef  id.  v.  Hamilton. 

Fkbruary  9,  1SG9. 

D,  a  plumber,  working  on  defendants  house,  r.ddressed  to  liini  a  memorandum  stating 
that  he  would  ref[uiro  to  send  to  jilaintitfs  in  Boston  for  certain  f.rticles  specified, 
which  defendant  gave  to  T,  an  exi»rc!<sman,  who  handcil  it  to  jilaiutiffs.  Plaintiffs 
treated  it  as  an  order  from.  J),  with  wliom  they  liad  dealings,  and  sent  the  gofxls 
and  iuv(»ice  to  him  by  T,  but  D  refused  to  receive  them.  T  tJien  delivered  tliem  to 
defendaiit  who  j^aid  T  for  tijtni  and  took  his  receipt.  I'laintifls  remaining  ignorant 
of  thia  transaction  deman<led  payment  of  D,  \.hich  lie  refused. 

Held,  1. — That  by  bringing  a.^>tnmjtit(  for  ^'«  ods  .soM  and  delivered  a^wnst  defendant 
they  waived  the  tort,  ratified  the  i-ale  by  T..  and  treated  liim  as  their  agent  and 
payment  to  him  discharged  defendant. 

2, — That  the  piaintitf  might  have  maintained  trover  a^'ainst  the  dofeudaut  for  wrong- 
ful conversion. 

Assumpsit  for  goo<ls  sold  and  delivered,  tried  before  Wilmot,  J.,  at 
the  last  St.  John  May  C'ircuit.  Dvall,  a  ^mstitter,  was  workinc^  on 
defendant's  house,  and  certain  articles  being  re<iuired  for  the  work, 
he  gave  defendant  the  followin^j^  riiemorandum: — 

You  will  require  to  FQiitl  to  ^kfessrs.  Dnlton  &  Ingerroll,  Xo.  19  Union  Street,  Boston, 
Mass.,  for  the  following  goo^ls  for  bath  roon;:.     (iioo<Ji  t/^■srriM). 

(.Signed)  JAMES  DYALL. 

This  paper  was  addressed  to  defendant,  bat  when  produced  at  the 
trial  defendant's  name  had  been  torn  otf*  though  it  di<l  not  appear  by 
whom.  Defendant  gave  this  meuiuranduin  to  one  Turner,  who  took 
it  to  plaintiffs,  and  they  allege  they  supposed  it  to  be  an  order  from 
Dyall  who  was  a  customer,  and  treated  it  as  such,  forwarding  the 
goods  named  in  the  memorandum  to  Dyall,  by  Turner,  and  sending 
Kim,  also,  an  invoice  of  the  goods  in  his  name.  Dyall  refused  to  re- 
ceive the  goods  and  repudiated  all  connection  with  them.     Turner 
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then  took  them  to  defendant,  and  afterwards,  obtainmg  the  invoice 
from  Dyall,  obtained  payment  from  defendant  of  the  amount  and 
gave  him  a  receipt.  When  the  time  arrived  when,  in  the  usual 
course  of  business,  the  plaintiffs  were  in  the  habit  of  settling  accounts 
with  Dyall,  they  called  on  him  for  payment  but  he  repudiated  the 
liability.  They  pressed  theii*  claim  and  refused  to  consider  defend- 
ant as  their  debtor,  but  subsequently  finding  that  they  had  mistaken 
Dyall's  position,  that  he  was  not  liable,  and  Turner,  being  unable  to 
pay,  they  called  on  defendant,  who  likewise  repudiated  any  liabilitv, 
alleging  his  dealing  to  have  been  with  Turner  and  that  he  had  paid 
him,  whereupon  the  present  action  was  brought  and  a  verdict  found 
for  defendant. 

C.  W,  Weldon,  in  Trinity  Tenii  last,  obtained  a  rule  nisi  for  a  new 
trial,  contending  that  the  defendant  having  put  the  paper  signed  by 
Dyall  into  the  hands  of  Turner,  enabled  him  to  commit  a  fraud  on 

flaintitf,  and  he  was  therefore  liable,  Heald  r.  Kenworthy  (10  Ex. 
30),  and  that  by  giving  the  paper  to  Turner,  he  made  him  his  agent 

Webiwre,  Attorney  General,  shewed  cause  in  Michaelmas  Term. 
The  paper  placed  in  Turner's  hands  was  merely  a  direction  where  he 
was  to  get  the  goods  and  what  goods  he  was  to  get.     There  is  no 
evidence  to  shew  that  Turner  became  in  any  way  defendant's  agent 
Plaintiff  testifies  that  he  believed  at  the  time  that  he  was  selling  the 
goods  to  Dyall,  and  if,  with  the  full  knowledge  of  the  facts,  the 
plaintiff  elected  to  consider  Dyall  as  his  debtor,  I  contend  that  he 
dischari(ed  the  others.     Defendant  was  not  known  in  the  transac-   ^ 
tion.     He  gave  Turner  no  authority  to  pledge  his  credit,  and  the^ 
plaintiff  still  claimed  from  Dyall  after  he  knew  Hamilton  had  go 
the  goods.     Turner  never  was  the  agent  of  defendant  to  pledge  hi 
credit.     If  he  was  an  agent  at  all,  he  was  only  an  agent  for  the  pur 
pose  of  getting  the  goods,  and  if  an  agent  exceeds  nis  authority  th 
principal  is  not  bound,  1  Pai-sons  on  Con.  40,  43.     There  is  no 
where  a  liability  can  be  aftenvards  created  where  no  authority 
been  originally  given  to  pledge  credit,  Thomson  v,  Davenport  (9 
and  C.  80),  shews  that  an  agent  is  liable  at  the  option  of  the  part^ 
contracting  with  him  if  he  do  not  state  the  name  of  the  prindp^u 
The  plaintiff  here  opened  his  case  on  the  agency  of  Turner,  he  mpL 
establish  it  and  he  has  not  clone  so.     In  Paterson  t;.  Gandasseq; 
(15  East  80)  Lord  Ellenborough  says:  "I  do  not  find  a  case  whi^si 
decides  that  where  a  person  sells  goods  to  an  agent  with  the 
edge  of  his  principal  at  the  time,  and  gives  credit  to  the  agents 
can  recover  against  the  principal." 

£7.  W,  ^Yeldon,  contra.    The  very  fact  of  there  being  an 
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losed  principal  i»  the  ground  on  which  we  must  recover.  The  paper 
ras  addressed  to.  defendant  by  Dyall,  he  gave  it  to  Turner  who  goes 
>  plaintiif  to  purchase  without  the  money,  and  the  principle  is,  that 
:  an  agent  goes  to  buy  without  money  he  goes  authorized  to  pledge 
iie  credit  of  the  principal.  Turner  buys  from  plaintiff,  who  believes 
e  is  selling  to  Dyall,  and  gives  three  months*  ci*edit;  defendant  then 
ajrs  Turner  who  gives  a  false  receipt.  This  is  just  the  case  of  Kaye 
.  Brett  (5  Exch.  269).  The  man  who  trusted  Turner  Was  defend- 
Qt  and  he  made  him  his  agent.  [RrrcHiE,  C.  J.:  Who  did  the 
laintiffs  trust ?]  They  trusted  Dyall.  [Rftchie,  C.  J.:  They  had  no 
ight  to  do  so;  ought  they  not  now  to  look  to  Turner?]  If  they 
ave  the  credit  to  Turner  he  was  merely  an  agent,  and  in  the  mean- 
ime  if  defendant  prematurely  pays  the  money  to  his  agent  he  does 
b  at  his  own  risk.  This  is  similar  to  the  case  of  Heald  v,  Kenworthy 
10  Elx.  732),  which  was  a  case  of  premature  payment.  The  means 
►f  enabling  Turner  to  commit  the  fraud  was  put  in  motion  by  de- 
endant. 

Cur,  adv,  vidt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Dyall,  a  gasfitter,  was  working  for  defendant,  and  certain  articles 
irere  required  for  the  work.  Dyall  had  previously  had  dealings  with 
)laintifis,  and  advised  defendant  to  send  to  them  by  the  express. 
nan  for  the  goods.  Dyall  gave  defendant  a  memorandum,  addressed 
»  him,  but  when  produced  at  the  trial  the  address  was  torn  off,  by 
^hom,  or  at  what  time,  does  not  appear.     It  is  as  follows: — 

YoQ  will  re(£uire  to  send  to  Messrs.  Dalton  &  Ingersoll,  No.  19  Union  street,  Bos- 
on,  MaM.,  for  the  following  goods  for  bath-room.     (Gowh  df scribed.) 

(Signed)  JAMES  DYALL,  GoMjUter. 

This  paper  defendant  gave  to  Turner,  the  express  man,  with  in- 
itructions  to  get  the  goods.  Turner  took  the  paper  to  Dalton  & 
[ngersoll,  who,  as  they  allege,  supposing  it  was  an  order  from  Dyall, 
md  believing  they  were  dealing  with  him  as  an  old  customer,  deliv- 
jred  to  Turner  the  goods,  addressed  to  Dyall  to  be  delivered  to  him 
in  St,  John.  Ingersoll  says:  "I  had  no  idea  that  Turner  was  con- 
aected  with  the  business  at  all,  except  to  bring  the  oi*der  and  carry- 
back the  goods."  They  made  out  an  invoice  in  Dyall's  name,  which 
tibey  transmitted  to  him.  They  had  no  knowledge  of  defendant  they 
lay  in  the  transaction.  As  to  defendant,  Dalton  says:  ''In  March, 
IMG,  I  did  not  know  the  defendant  at  all."  They  sold  the  goods  as 
they  supposed  to  Dyall,  and  on  his  credit  alone.  Dalton  says:  "I 
!iiid  not  sell  these  goods  to  Turner  most  emphatically."  They  would 
not  have  trusted  Turner.     As  to  Turner,  Dalton  says:  "We  would  not 
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have  trusted  him  with  a  dollar;  we  would  not  have  trusted  him  with 
goo(b<  to  carry  down  on  our  own  account."  The  gocxls  were  broughti^ 
to  St.  John,  by  Turner's  express,  and  sent  by  Turjier  to  Dyall,  who^ 
refused  to  receive  them,  disclaiming  all  connection  with  them.  Tiimem 
then  delivered  the  goods  to  defendant,  and  having  obtained  frouiHH 
Dyall  the  invoice  produced  it  to  defendant,  who  paid  him  the  amoun 


and  took  his  receipt  for  the  same  on  the  invoice.     Dalton  &  Ingor — 
soil  continued  ignorant  of  this  proceeding,  and  when  the  perio<l  ar — 
rived  at  which  the  ci'edit,  usually  given  by  tiiem  to  Dyall  in  theiK: 
dealings,  expired,  or  i-ather  the  period  having  airived  when  they 
vrore  in  the  habit  of  settling  accounts  with  Dyall,  called  on  him  for 
payment,  but  he  immediately  repudiate<l  any  liability  whatever  in 
the  transaction.     They  pressed  their  claim  on  him,  and  refused  to 
recosfiiize  defendant  as  their  debtor  after  bein*:'  informed  tliat  the 
i^'oo<ls  had  been  'i'ot  for  and  were  received  ])v  him.     Finding;  that 
they  had  mistaken  Dyall's  position  and  that  ho  was  not  liable,  and 
Turner  being,  as  it  is  alleged,  unable  to  pay,  they  called  on  <lef end- 
ant,  who  likewise  re})udiatcMl  any  liability,  clieging  his  dealing  to 
have  been  v/ith  Turner  alone,  wlioin  he  had  paiil.     The  pivsent.  ac- 
tion of  fissiintpisit  wiis  in  conse(iuence   i)rougMt  against  defen<.lant, 
and  the  (juestiim  now  is,  whether  on  this  slat;'  of  tacts  jJaintitis  can 
recover  the  amount  of  the  invoic(j  in  an  action  of  a.s«/(i.J;>*<<7  against 
defendant  as  for  gootls  sold  and  delivered,  or  whetlier  the  defemiant 
cannot  set  up  the  payment  to  Turner  as  an  ansv.er. 

It  is  important  to  notice  that  plaintiffs  uneciuivocally  ignore  any 
sale  to  Turner  at  all.  Tliey  say  they  sold,  or  .-. uppo.se  they  wei'e 
selling,  to  Dyall,  an  old  customer,  on  a  writU'u  oi'<ler  from  him,  that 
tliev  ;ravu  the  credit  to  him  and  t^)  him  alone;  that  the v  sen c  the 
goods  by  Turner's  express  to  be  delivered  to  him  and  to  him  aloiie ; 
that  they  would  not  have  trusted  Turner,  and  of  defendant  they 
knew  n'jtbiiig  at  all,  and  therefore  could  not  l-.ave  trustud  him.  It 
is  clear  that  as  to  Dyall  they  labored  under  a  mistake ;  they  nii.s- 
appre'nended  the  purpoit  of  the  paper  inasmuch  as  it  was  no  order 
fiom  Dyall  to  tliem,  and  he  neither  said  nor  did  any  thing  wlieivby 
he  contracted  ^Wth.,  or  incurred  any  lia])ilitv  to,  tiiem.  When,  there- 
fore,  tlic  jxoods  reached  St.  John  and  ])vaii  refused  to  i-eceive  them 
or  to  assume  any  responsibility  or  liabilty  in  the  matter,  the  sale  to 
him  that  plaintiffs  supposed  they  had  made  turned  ont  a  nullity  for 
want  of  a  contract,  and  there  being  no  sale  the  jnojK' liy  in  the  goods 
necessarily  remained  in  plaintitis,  and  under  such  circnnistances 
Turner  should  have  i-etunied  the  goods  U)  tiiem  or  have  held  them 
subject  to  their  orders.  There  is  nothing  whatever  to  sliew  that 
plaintitis  allowed  Turner  to  hold  himself  out  as  agent  for  them,  or 
authorized  him  as  an  apparent  principal  to  sell  the  g<x)ds  and  receive 
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payment  for  them.  On  the  contrary,  the  goods  were  packed  and 
addressed  to  Dyall,  and  the  account  or  invoice  which  defendant  sub- 
se(Hiently  paid  Turner  was  made  out  against  Dyall  and  not  to  liim, 
and  there  can  be  no  doubt  on  the  facts  before  us  that  Uyall  was  the 
only  person  they  dealt  w^ith,  or  knew,  in  the  transaction  of  the  sup- 
posed sale,  and  that  Turner,  as  far  as  they  were  concernerl,  was 
merely  the  expressman  to  carry  the  order  as  they  supposed  c«)minff 
from  Dyall,  and  deliver  it  to  plaintiffs,  and  to  receive  the  ^oods  and 
carry  and  deliver  them  to  ]3yall.  That  Turner  was  no  party,  as 
principal  or  agent,  to  any  contract  with  reference  to  the  g(jod.s,  and 
had  no  interest  in,  or  control  over,  them  bevond  that  of  a  common 
carrier,  and  therefore  he  had  no  right  to  dispose  of  them,  except  as 
plaintiiTs  might  direct  him.  They  gave  hiui  no  directions  or  author- 
ity. But  finding  Dyall  would'  not  receive  the  goods,  he,  without 
communicating  with  plaintiff's,  and  without  their  sanction,  (klivei-ed 
them  to  defendant  as  a  purchaser,  and  a  short  time  after  ])ro!hiced 
the  Dyall  invoice  and  received  from  defendant  the  amount.  In  so 
acting  with  the  goods,  under  the  circumstances,  he  clearly  became  a 
wrongdoer,  and  defendant  also  by  receiving  the  goods  l)evaMie  a 
wrongdoer,  for  it  is  clear  if  Turner  had  no  right  to  sell  or  deliv'*r  the 
goods  to  defendant  he  could  vest  no  property  in  them  in  dct\>inlant, 
nor  could  he,  by  any  act  of  his,  divest  plaintiffs  of  their  proprrty  in 
them;  and,  therefore,  there  can  be  no  doubt  plaintills  iiii;^lit  liave 
proceeded  against  Turner  or  d(;f<ndant  or  both  in  an  action  or  uovor, 
for  a  wrongful  conversion  in  which  the  payment  to  Turner,  bv  de- 
fendant, could  not  have  formed  an  element  of  defence  for  .itlier. 
The  case  would  in  principle  have  been  very  like  Hardman  c.  i,-:)nth, 
(9  Jur.  N.  S.  81),  where  plaintiff,  the  owner  of  goods,  deliver;;- 1  I  hem 
on  credit  on  a  supposed  c<mt!*act  of  sale  to  Edward  Gandell,  V'i\;fess- 
ing  to  act  for  Gandell  ife  Co.,  (Thomas  Gandell),  packers,  but  in  ivality 
intending  to  appropriate  tliem  fraudulently  to  himself  ar.'l  Ttxld, 
partners  in  a  business  of  a  different  kind.  Edward  Gandell  :iavii]g 
received  the  goods,  handed  them  to  the  defendant,  an  jiurriijiieer, 
who  made  advances  upon  them  in  good  laitli,  an<l  sold  them  io  i*L-pay 
himself  before  notice.  Held  that  he  was  liable  in  t^A-tr  to  the 
plaintiff.  This  case  just  turned  on  the  poiiit  that  there  wa.^  no  sale 
to  Gandell  &  Todd.  The  sale  was  meant  as  a  sale  to  Gandell  vV  ( -o. ; 
there  was, .  theref oi*e,  no  contract  of  sale,  and,  th;.^refore,  vbiiutl-is 
were  not  divested  of  their  property.  But  defendant  is  not  sued  as 
a  wrongdoer.  He  is  sued  in  (ii-i^ittupHii  on  a  contract  betwr.ii  plain- 
titTs  and  himself,  plaintirts  alleging  Uiat  tliey  sold  and  <L'iiveved 
defendant  the  goods  in  qu;jstion,  6zc.  Plaintiffs,  as  we  have  .  ee:\say 
they  did  not  deal  with  defendant,  and  did  not  cre<lit  him.  ainl  did 
not  authorize  the  goods  to  be  sold  or  delivered  to  him,  and  mj  much 
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that  they  iepii<liatcTl  his  liability  to  them  after  being  infonneJ  that 
the  ^oo<!s  Imrl  l>een  delivered  to  him,  and  defendant  alleges  that  he 
dealt  only  with  Turner.     When,  then,  did  defendant  buy  from  plain- 
tiffs, or  the  plaintiffs  sell  to  defendant  the  goods,  so  as  to  establish 
the  conti-act  on  which  they  have  sued  ?     The  only  possible  way  thatft 
conti-act  can  Ix*  made  out  between  plaintiffs  and  defendant,  on  plain- 
tiffs own  shewing,is  through  Turner,  and  then  only  by  plaintiffs  adopt- 
ing and  ratifying  the  acts  of  Turner,  and  treating  the  deliveiy  ov 
him,  to  di'fendant,  as  a  sale  made  by  Turner  as  their  agent,  and  on 
their  l»ehalf  to  defendant.     Such  a  ratification  would,  no  doul>t,  have 
a  retrosp(»ctive  operation  according  to  the  maxim  omnis  rnfikabltio 
ret  riff  rah  i  fur  et  nunvhito  jirUyrl  (jiquipavafur,  and,   therefore,  if 
goods  are  wrongfully  taken  and  sold  tne  owner  may  either  bring 
trover  against  the  "WTongdoer,  or  may  elect  to  consider  him  as  his 
agent,  may  adopt  the  sale  and  may  maintain  an  action  for  the  price. 
But  the  rlifficulty  arises  in  this  case,  can  plaintiffs  adopt  one  part 
alone  of  the  transaction  between  Turner  and  defendant,  in  opposi- 
tion to  the  geneml  inile  that  a  party  cannot  confirm  a  transaction  in 
part,  and  repudiate  it  as  to  the  rest,  but  must  adopt  all  or  none ;  and 
therefure  in  this  case  if  plaintiffs  adopt  the  sale  and  deliveiy  to 
defendant  by  Turner,  must  they  not  adopt  as  part  of  the  same  trans- 
action the  payment  by  <lefendant  to  Turner  ?     If  they  adopt  Turner 
as  tiieir  agent  on  their  behalf,  must  they  not  adopt  him  throughout, 
and  as  Lord  Ellenborough  says,  take  his  agency  cum  onere.    See 
Hovil  V.  Pack,  (7  East  ICO),  in  other  words  giving  the  defendant  the 
same  equities  againt  plaintiffs  which  they  and  which  he  could  have 
had  against  Turner.     Rolfe,  B.,  in  delivering  judgment  in  Bird  t 
Brown,  (4  Ex.  788),  says,  the  doctrine  of  "omnis  ratihabitio  retrO' 
trail  itur  et  niandato  a?quimratur,"  is  one  intelligible  in  principle  and 
easy  in  its  applications  when  applied  to  cases  of  contract.     If  A.  Rt 
\inauth(^rized  by  me,  makes  a  contract  on  my  behalf  with  J.  S.,  which 
I  afterwards  recognize  and  adopt,  there  is  no  difficulty  in  dealin^f 
with  it  as  having  been  ori^nally  mafle  by  my  authority.    J.  S. 
entered  into  the  contract  on  the  understanding  that  he  was  dealing 
with  me ;  and  when  I  afterwards  agreed  to  admit  that  such  was  the 
case,  J.  S.  is  precisely  in  the  condition  in  which  he  meant  to  be;  ot 
if  he  did  not  believe  A.  B.  to  be  acting  for  me,  his  condition  isnotr 
altc^red  by  my  adoption  of  the  agency,  lor  he  may  sue  A.  B.,  as  priiu-^ 
cipal,  at  his  option,  and  has  the  same  equities  against  me  if  I  sa^ 
whicli  he  would  have  had  against  A.  B.     Tlius  in  Smith  v,  Hodaoi^ 
(4  T.  R.  211),  where  a  bankrupt  on  the  eve  of  his  bankruptcy  fraudu'^ 
lently  delivere<l  goods  to  one  of  his  creditors,  it  was  held  that  th^ 
assignees  might  disaffirm  the  contract  and  recover  the  value  of  th^" 
goods  in  trover,  but  if  they  brought  assumjysitt  they  affirmed  th^"* 
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ct,  and  then  the  creditor  might  set  off  his  debt.  Lord  Kenyon 
•  If  trover  had  been  brought  the  defendant  would  have  had  no 
le.         *         ♦         ♦         *         *         Bul^  l^hjg  jg  Q^j^  action  on 

ntract  for  the  goods  sold  by  the  bankrupt,  and  although  the 
ees  may  either  affirm  or  disaffirm  the  contract  of  the  bankrupt, 
they  do  affirm  it,  they  mast  act  consistently  throughout.  They 
t,  as  has  been  often  said  in  cases  of  this  kind,  blow  hot  and 
jold,  and  as  the .  assignees  in  this  case  treated  this  transaction 
jnti-act  of  sale  it  must  be  pursued  through  all  its  consequences, 
:  which  is,  that  the  party  buying  may  set  up  the  same  defence 
action  brought  by  the  assignees  which  he  might  have  used 
rt  the  bankrupt  himself,  and  consequently  may  set  off  another 
^hich  was  owing  from  the  bankrupt  to  him.  This  doctrine  is 
recognized  in  Eutchin  t?.  Campbell,  (2  Bl.  R.  827),  and  in  King 
bh,  (2  T.  R.  141).  Now  here  the  assignees  by  bringing  this 
on  the  contract  recognize  the  act  of  the  bankrupt,  and  must 
ind  by  the  transaction  in  the  same  manner  as  the  bankrupt 
If  would  have  been;  and  if  he  had  brought  the  action  the 
account  must  have  been  settled,  and  the  defendant  would  have 
t  to  set  off  the  amount  of  the  bill.  Therefore  on  the  distinc- 
Detween  the  actions  of  trover  and  aasfwni^ysit,  we  are  all  of 
m  that  a  judgment  of  nonsuit  must  be  entered."  So  also  in 
jr  V.  Sparrow,  (7  B.  &  C.  310),  Bayley,  J.,  says :  "  The  defend- 
1  the  firet  instance  was  a  wrongdoer  and  the  plaintiffs  might 
breated  him  as  such ;  but  it  was  competent  for  them  in  their 
^r  of  assignees  to  treat  him  as  a  wTongdoer  and  disaffi nn  his 
)r  to  affirm  his  acts  and  treat  him  as  their  agent,  and  if  they 
affirmed  his  acts  and  treated  him  as  their  agent,  they  cannot 
7ards  treat  him  as  a  wrongdoer,  nor  can  they  affim  his  acts  in 
iiid  avoid  them  as  to  the  rest." 

►m  these  cases  then,  and  on  principle,  we  cannot  arnvo  at  any 
conclusion  than  that  as  plaintiffs  have  elected  to  proceed  in 
ipsit  they  thereby  set  up  Turner  as  their  agent,  to  make  the 
3  defendant,  and  they  cannot  deny  his  right  to  receive  for  them 
ayment ;  that  having  waived  the  tort  and  thus  adopted  the 
hey  must  adopt  the  whole  transaction  and  rely  on  their  remedy 
5t  Turner  for  the  money  had  and  received  by  him  to  their  use. 

Rule  discharged. 
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Ferruary  9,  1869. 

Wliere  a  contract  was  made  to  loacl  a  ship  for  $1.60  i>er  atan<lard  by  tbe  lamp,  and 
part  of  the  load  was  bnmght  alongside  in  wood  boats,  the  contra^  was  heid  not 
aiiected  l)y  a  custom  of  the  iK)rt  of  St.  John,  tliat  in  such  cases  the  amount  of  the 
scowage  went  to  the  shipper. 

Afisnmpsif  for  work  and  labor,  tried  before  Weldon,  J.,  at  the 
St.  John  Circuit  in  May  last.  The  defendant  was  master  of  the  ship 
"Bayswater,"  and  contracted  with  the  plaintiff,  a  stevedore,  to  pay 
him"  ?1.()0  per  standard,  by  the  lump,  for  loading  the  vessel  with 
deals.  When  the  work  was  done,  plaintiff  rendered  an  account, 
amounting  to  8040.10,  which  the  defendant  admitted  was  all  right; 
and  payments  were  made  which  left  a  Imlance  of  ?204  due,  which 
defendant's  agent  promised  to  pay.  For  the  defence,  evidence  was 
given  to  i<how  that  a  portion  of  the  deals  had  been  delivered  along- 
side the  vessel  in  wood  boats  by  the  shipper,  in  consequence  of  which 
the  stevedore  was  saved  the  expense  of  scowage,  and  that  by  the 
custom  of  the  port  of  St.  John,  when  that  was  the  case,  the  shipper 
was  entitled  to  receive  from  the  vessel  seventy-five  cents  per  M.,  the 
price  paid  for  scowage,  and  it  w^as  contended  that  the  plaintiff  was 
only  entitled  to  be  paid  at  the  rate  of  J?1.00  per  standard  for  the 
deals  delivered  on  Iward  irom  scows. 

Tlie  learned  Judge  directed  the  jury  tliat  the  contract  made  be- 
tween plaintiff  and  defendant  was  indivisible,  and  that  it  could  not 
be  cut  d<nvn  by  any  evidence  of  custom;  and  that  the  plaintiff,  hav- 
ing performed  his  contract,  was  entitled  to  a  verdict,  which  the  jury 
found  accordingly. 

S.  R.  Thonisooiy  Q.  C,  in  Trinity  Term  last,  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  of  misdirection. 

Wei  more,  Attorney  General,  shewed  cause  in  Michaelmas  Term, 
contending  that  no  custom  of  the  port  of  St.  John  could  interfere 
with  the  specific  agreement  made  between  the  parties,  and  that  no 
evidence  of  custom  was  any  defence  to  the  action. 

S.  J?.  TJu/nuion,  Q.  C.  The  custom  is  a  reasonable  one,  and  has 
existed  ever  since  wood  boats  were  first  used  here.  We  proved  that 
if  the  amount  of  the  scowa^  was  deducted  from  the  account,  on 
these  deals  delivered  in  wood  boats,  the  plaintiff  had  been  overpaid; 
and  it  appears  to  me  hard  if  a  man  can  recover  for  work  which  he 
did  not  do.  [RrrcHiE,  C.  J.:  The  defendant  has  had  all  tiie  woric 
done  for  him  that  he  required,  why,  then,  should  he  not  pay  accord- 
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ing  to  the  terms  of  his  contract,  and  if  any  third  party  has  a  claim 
against  plaintiff,  why  does  he  not  bring  it?] 

Cur.  adv.  vult. 

Ritchie,  C.  J.,  now  deliverered  the  judgment  of  the  Court. 

In  this  case  Bums,  the  agent  for  the  defendant,  the  master  of  the 
ship  ''Bayswater,"  proved  a  contract  between  the  plaintiff  and  de- 
fendant, by  which  the  plaintiff  agreed  to  load  the  ship  for  Jl.60  per 
standard  by  the  lump;  he  also  proved  that  an  account  was  rendered 
by  the  plaintiff  against  the  defendant  for  the  work  amounting  to 
$646.10,  which  the  witness  exhibited  to  the  defendant,  who  admit- 
ted that  it  was  all  right.  Bums,  as  the  defendant  s  agent,  had  made 
payment  to  the  plaintiff  on  account,  leaving  a  balance  of  $204  due; 
he  told  the  defendant  this  amount  was  due  the  plaintiff,  and  showed 
him  the  account,  and  defendant  said  it  was  all  right.  Bums  told 
the  plaintiff  he  would  pay  this  balance,  but  as  the  bank  was  closed 
for  that  day  he  directed  the  plaintiff  to  call  on  him  in  the  morning. 
The  plaintiff  did  not  call  till  the  aftemoon,  when  Bums  told  him 
that  a  claim  had  been  made  for  scowage,  and  that  he  could  not  pay 
the  account  till  he  saw  the  the  captain  (the  defendant).  When  the 
captain  afterwards  saw  Bums  he  said  he  had  nothing  to  do  with 
the  scowage  and  that  the  plaintiff  ought  to  be  paid.  The  reason 
the  plaintiff  was  not  paid  was  in  consequence  of  a  claim  put  in  for 
the  scowage  by  the  shippers,  who  requested  Burns  not  to  pay,  and 
indemnified  the  defendant  against  loss  in  case  he  should  be  sued. 

In  this  case  we  think  no  question  of  custom  or,  more  properly, 
usage  of  trade  arises.  The  agent  of  defendant  proves  that  he  made 
a  contract  with  plaintiff  to  stow  the  cargo  in  lump  at  $1.00  a  stand- 
ard ;  he  admits  the  work  was  performed  according  to  contract,  and 
that  after  the  work  was  done  an  account  was  rendered  by  plaintiff 
to  him,  which  he  exhibited  to  defendant,  who  admitted  it  was  all 
right.  The  contract,  as  proved,  was  in  terms  one  and  indivisible, 
and  so  treated  by  the  parties  to  it.  Payments  were  made  on  account 
by  the  agent,  and  defendant  was  willing  and  desirous  to  pay  the 
balance  and  directed  the  agent  to  do  it,  but  certain  third  parties 
indemnified  tbe  agent  against  paying  plaintiff  with  a  view  of  raising 
the  question  as  to  the  usage  of  the  port  to  show  that  plaintiff  should 
not  receive  the  amount  claimed,  but  that  the  shippers  of  the  cargo 
should  have  an  allowance  by  reason  of  certain  portions  of  the  cargo 
being  delivered  alongside  in  woodboats.  We  think  we  must  deter- 
mine this  case  on  the  contract  made  between  the  parties.  The  agent 
of  the  defendant  and  the  defendant  admit  the  contract  made  with- 
out reference  to  any  such  allowance,  and  that  plaintiff  performed 
his  contract  as  entered  into  and  that  the  amount  claimed  is  due  him. 
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We  have  only  to  deal  with  the  parties  to  the  contract,  and  if  the 
agent  and  his  principal  admit  plaintitf  performed  his  contract,  the 
amount  of  his  claim  we  cannot  gaiasay.*  If  the.se  third  parties  have 
done  any  thing  whereby  either  plaintiti  or  defendant  has  been  l>ene- 
iitted,  and  they  have  done  it  under  snch  circumstances  as  would  give 
them  a  legal  claim  upon  either  party,  they  must  seek  their  remedy 
by  due  coui-se  of  law.  They  cannot,  by  intervening  between  plain- 
tiff and  defendant  by  indenmity,  affect  the  legal  rights  of  either  of 
these  contracting  parties  as  between  themselves. 


Doe  ex  dem.  Grant  v.  Boyne 

February  19,  IStJO. 

It  is  no  objection  to  the  sheriff  sr.mmoning  or  the  jury  serving,  that  the  sherifl'  and 
jury  were  corporators  of  the  city  of  St.  Jolin  and  that  the  action  was  based,  and 
the  land  in  dispute  was,  upon  a  lease  made  by  tlie  Alaj'or,  Aldermen,  and  Common- 
alty oi  the  city  of  St.  John,  in  which  they  had  a  reversionary  interest,  it  not  api)ear- 
ing  that  they  hatl  any  interest  in  the  suit. 

In  ejectment  before  Allen,  J.,  at  the  St.  John  January  Circuit 
last,  the  lessors  of  the  plaintiff  were  about  to  claim  title  under  a 
lease  made  by  the  mayor,  aldermen,  and  commonalty  of  the  city  of 
St.  John,  to  the  late  James  Reed,  who  had  devised  the  premises  to 
Jane  Grant,  one  of  the  lessois  of  the  plaintitf.  The  defendants* 
counsel  challenged  the  aiTay  of  the  jury  on  the  grounds  set  forth  in 
the  judgment  and  upon  demuiTer  the  challenge  was  overruled,  the 
cause  proceeded  and  the  lessors  of  the  plaintifi*  had  verdict. 

In  this  term  S.  R,  Thomson,  Q.  C,  moved  to  set  aside  the  verdict 
on  the  grounds  stated  in  the  challenge. 

Cur.  adv.  vv.lt. 

Allen,  J.,  now  .delivered  the  judgment  of  the  Court.* 

We  think  the  challenge  in  this  case  was  properly  overruled. 

The  grounds  of  challenge  were : 

1.  That  the  sheriff  who  summoned  the  jury  was  a  corporator  of 
the  city  of  St.  John,  and  that  the  action  was  based  upon  a  lease 
made  by  the  mayor,  aldenuen,  tc,  of  St.  John,  to  the  lessors  of  the 
plaintiff. 

2.  That  the  land  in  dispute  was  property  in  which  the  said  niayoFi 
tc,  had,  or  claimed  to  have,  a  reversionaiy  interest. 

•Ritchie,  C.  J.,  and  Weldon,  J.,  took  no  part. 
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3.  That  the  jury  summoned  to  tiy  the  cause  were  corporators  of 
of  the  corporation  of  St.  John. 

It  is  not  alleged  in  the  challenge  that  the  corporation  of  St.  John 
had  any  interest  in  the  suit.  The  statement  that  the  action  is  "based 
upon  a  lease"  made  by  the  corporation  is  ambiguous  and  quite  con- 
sistent with  the  fact  that  the  corporation  is  not,  in  any  way,  interested 
in  this  suit.  To  sustain  a  challenge  the  interest  of  the  Sheriff  ought 
clearly  to  appear. 

Rule  refused. 


GiFFARD  V.  The  Queen  Insurance  Company. 

Februaby  19,  1S69. 

PlAintiff't  premiBes  were  iniurecl  in  The  London  and  Liverpool  Company,  from  2nd 
October,  18((5,  to  2nd  October,  1S66.  Before  the  term  expired  he  received  notice 
from  W.,  the  agent  at  Newcastle,  that  the  London  and  Liverpool  Company  would 
renew  the  policy  on  the  same  terms,  and  accordingly  he  paid  W.  the  premium  money 
and  got  hit  receipt.  A.,  the  general  agent  at  St.  John,  declined  to  renew  the  policy, 
and  paid  the  premium  to  de^ndants  who  issued  a  policy  (takins  the  description  of 
the  premises  from  the  London  and  Liverpool  books),  dated  the  IGth  October,  1S66, 
bat  mtiiring  from  the  2nd  October,  1S66,  to  2nd  October,  1867.  The  premises  were 
destroyed  b^  fire  on  the  18th  October,  before  the  policy  issued  ;  but  the  plaintiff  did 
not  know  that  he  was  insured  by  defendants  until  he  received  the  policy  from  W., 
who  alao  acted  for  them. 

Held,  That  this  amounted  to  a  re-insurance,  and  there  being  -no  fraud,  plaintiff  was 
entitled  to  recover ;  that  the  policy  related  back  to  the  2nd  October,  and  that  the 
condition  in  the  policv,  that  lul  facts  relating  to  the  state  of  the  premises  must  be 
disclosed,  mast  be  taken  to  relate  to  the  time  from  which  the  policy  took  effect. 

This  was  an  action  on  a  policy  of  insurance  issued  by  defendants 
in  favor  of  plaintiff,  to  recover  the  amount  of  a  loss  by  fire ;  tried 
before  Weldon,  J.,  at  the  Northumberland  Circuit  in  September, 
1867.  The  facts  are  fully  detailed  in  the  judgment  of  the  Court. 
A  verdict  having  been  found  for  the  plaintiff, 

A.  L.  Palme)\  Q.  C,  in  Michaelmas  Term,  1807,  pursuant  to  leave 
reserved,  moved  that  the  verdict  be  set  aside  and  a  nonsuit  entered 
on  the  following  grounds :  1st.  That  the  policy  which  was  issued 
and  dated  on  the  16th  October,  18G0,  after  the  loss  took  place,  did  not 
relate  back  to  the  2nd  October,  the  period  from  which  the  plaintifi* 
daimed  it  professed  to  insure.  2nd.  That  under  the  first  condition 
in  the  policy  it  is  necessary  that  the  state  and  description  of  the 
Property  at  the  date  of  the  policy,  should  be  given  by  the  assured. 
opd.  That  plaintifi*  had  knowledge  of  the  loss  at  the  date  of  the 
poUey,  and  should  have  communicated  the  infonnation  to  the  in- 
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surers,  and  not  having  done  so,  with  such  knowledge  he  could  not 
eftect  a  valid  insui-ance,  nor  could  another  do  it  for  him. 

A  rule  nisi  having  been  obtained, 

Johunon,  Q.  C,  and  A.  A.  DavuUcm,  shewed  cause  in  Hilary  Term. 
The  plaiTitifF,  who  had  been  insured  by  The  London  and  Liverpool 
the  previous  ye^r,  paid  the  premium  to  Williston,  their  agent,  who 
was  not  his  agent  in  any  way,  and  suppose<l  that  his  insurance  was 
continued  in  The  London  and  Liverpool.  He  was  not  aware  that  in 
0(^nse<|uonce  of  a  new  aiTangeinent  these  policies  were  to  te  handed 
over  to  The  Queen,  and  could  not,  therefore,  give  notice  when  the 
ti]-e  took  place  to  prevent  the  j^olicy  from  b^-ing  issued.  Unless  the 
dtft^ndants  can  shew  that  tliere  was  fraud  in  the  transaction  the 
])]aintif!s  are  estopped  from  setting  up  the  fact  of  the  tire  having 
takrn  plae(^  l)efore  the  policy  issued,  for  the  policy  is  made  t<)  cover 
th(!  time  when  the  fin^  took  place  previous  to  its  date.  Tlicrr  being 
no  fi-auvl  they  are  l)ound  to  fulfill  tlieir  contract.  Angell  on  In. 
j:j'VI -.')().  Pai-sons  Mercantile  Law  r)2().  In  Maiine  Insurance  the 
words  lost  or  not  lost  have  l)een  holden  not  necessaiy  to  bj  inserted 
in  thf  pt»liev.  '5  Kent,  Com.  350  857.  Xenos  '».  Wickham,  (2  L.  R. 
Appcl.  •2!)0> 

^'1.  /..  Pdl'titci',  Q.  i\,  contra.  As  regards  the  policy  I  do  not  deny 
IIk'  law  laid  down  by  the  other  side.  Tlie  point  simply  is:  Can  a 
man  cli'rc't  an  insurance  \\]wn  he  has  th(j  meajis  of  knowing  that  the 
pivmix •^;  he  scrks  to  insui»'  are  burnt:  if  not.  can  another  <lo  for  him 
what  hr  cannot  <lo  Ininsf'lf!'  I  contend  that  he  cannot.  If  this  is 
not  a  ];olicy  wliieli  by  its  terms  refers  ]»ack  to  the  time  tlie  fire 
occ'Uir(  »1,  th.ou«'h  tlicic  may  be  no  fraud  we  are  not  liable.  The 
policy  is  dated  the  Hltli  OctolxM',  and  can  only  refer  to  tires  happen- 
ir.i;-  after  that  dat*;  but  the  fire  took  placi'  on  the  13th.  [RlTCHIE, 
<  \  J.:  Areoi'din^-  to  your  contention  they  jn'ofess  to  insure  for  a  veai*, 
])ut  only  insure  from  the  Idtli  October.]  It  is  at  all  events  subject 
to  the  e<;:idition  tliat  any  one  insuring  n'Ust  describe  truly  the  state 
of  th*^  buildings  to  be  insured,  which  was  not  done  here.  The  plain- 
tirt*  knew,  or  liad  the  means  of  knowing,  that  th(\se  premises  were 
destroy e<l,  and  he  should  have  given  notice  to  the  Company  and 
tlie  policy  would  not  have  issued.  The  same  rule  applies  as  in  cases 
of  marine  insurance-   -Proudfoot  r.  ilontetiore.     (L.  R.,  2  Q.  B.  511), 

Cur,  udi\  t^alt 

Ritchie,  C  J.,  now  <lelivered  the  judgment  of  the  Court. 

The  plaintiff,  a  resident  in  the  town  of  Newca.stle,  was  insured  on 
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property  their  situate,  in  the  London  •and  Liverpool  Fire  and  Life 
Insurance  Company,  from  the  2nd  October,  18G5,  to  the  2nd  Octo- 
ber, 1806.  Edward  Allison  was  the  agent  of  that  company  in  St. 
John,  and  Edward  Williston  the  a^ent  or  sub-agent  at  Newcastle. 
On  the  1st  October,  1800,  Mr.  Williston,  as  sucli  agent,  gave  the 
plaintiff  the  following  notice: — 

Loudon  ami  Lirerjtool  Fire  and  Life.  In.iurnnre  ConifKiny. 

Now  Brunswick  Agency. 

St.  John,  N.  B.,  IsrOrr.,  18()6. 

Your  policy  on  your  house,  blAckflinitb  shop  and  barn,  expires  on  the  second  day  of 
0ctol)er,  instant,  at  noon,  and  if  re(jiiired  will  be  renewed  at  the  same  rate  c'us  before. 

EDWARD  ALLISON,  Afjent. 
Mr.  .John  (irFKAUD. 

Policy  No. SOOO,  at  Uj  per  cent.  §14.4CK 

Phase  bring  this  m»tice. 

KDWARD  WILLISTON,  Aijtnt,  N.orn.sUe. 

The  plaintiff,  desiring  to  continue  the  insurance,  paid  the  prcnnum, 
S14.40,  to  Willi.ston,  who  indoi'sud  a  receipt  on  the  back  of  the  notice: 
''Received  the  amount  of  the  within  premium,"  say  i?14.40. 

Newcastle,  <ith  October,  ISGO. 

EDWARD  WILIJSTON,   A'jtnt,  N'tnu^fU'. 

And  gave  thf  sanif  to  tli(^  plaintiir.  At  this  time  Williston  was  like- 
Avi.se  acting  ir.  behalf  of  the  Queen  Insuiancc  (^)mpany.  He  says 
that  in  June,  ISOo.  Ikj  first  acted  as  agent  for  the  Qiuhmi,  his  prior 
agency  being  with  The  LoikIou  ar.d  Livei-pool,  and  bis  pi-actiee  being, 
when  that  company  wouM  n<>t  take  a  risk,  to  apply  to  The  Queen; 
in  other  wor«i>;,  in  securing  insurances  business  to  gi\e  'J'be  London 
and  Liveii)oo!  ihi)  pi-efeivnee.  .Vfter  the  leeeipt  of  the  }>reiuium 
Willi.ston  sent  to  Allison  foi-  a  new  policy  for  the  plaintili,  policies 
in  both  The  London  and  Tii\erpoob  an<l  The  Queen,  bring  issue*!  from 
the  offices  of  the  head  ag'MU-ies  at  St.  John.  ( )n  receipt  of  Williston  s 
order  for  the  policy,  Allison,  b,«iiig  unwilling  to  continue  the  risk  in 
his  office,  and,  as  he  says,  in  conscMjuence  of  Williston's  U'ttei*  to  him, 
applied  to  Mr.  Jarvis,  the  agent  for  The  Queen.  He  says  it  was 
prfjbably  on  the  morning  of  the  1  oth  October,  ])ut  is  not  sure  whether 
it  was  the  L")th  or  Kith;  that  he  did  not  make  any  representation, 
and  thought  that  Jarvis  or  his  clerk  got  the  particulai*s  of  the  de- 
scnption  of  the  proi)erty  U)  b(»  insured  from  the  books  of  The  Lon- 
don and  Liverpool  office;  that  th<'  description  in  th(^  policy  in  this 
case  was  taken  from  theii*  books,  and  he  had  no  doubt  it  was  cor- 
rectly described;  that  tlie  books  of  The  I.<ondon  an<l  Jjiverpool  office 
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furnished  all  the  informaticvi  he  (Allison)  had,  and  that  Jarvis  had 
access  to  them;  that  he  was  not  the  agent  of  Giffard.  Mr.  Jarvis 
describes  the  transaction  thas:  "1  am  general  agent  of  The  Queen 
Insurance  Company.  I  had  only  power  to  authorize  Mr.  Williston 
to  act  for  me,  no  authority  to  act  for  the  Company.  This  applica- 
tion was  made  on  the  IGth  October,  about  three  or  four  ocIocK,  p.  in. 
I  think  Allison  was  in  his  office ;  his  clerks  opened  the  books  and  read 
out  the  description.  This  policy  contains  the  description  he  read 
out;  this  is  the  only  application.  I  made  out  the  policy  on  the  17th." 
The  policy  is  dated  the  IGth  October,  18GG,  and  recites  that  whereas 
John  Giffard,  of  Newcastle,  blacksmith,  having  paid  the  sum  of 
£3  12s.  to  the  directors  of  The  Queen  Insurance  Company  for  in- 
surance against  loss  or  damage  by  fire  of  the  property  thereinafter 
described,  to  the  amount  of  £240  currency,  as  lollows: — £100  on  his 
one  and  a  half  story  framed  building,  situated  detached  in  the  town 
of  Newcastle,  occupied  by  the  insured  as  a  dwelling  house;  £50  on 
his  frame  building  situate  near  the  above,  occupied  as  a  blacksmith's 
shop;  £50  on  the  contents  of  the  last  mentioned  building,  and  £40 
on  a  framed  bam  situated  near  the  said  buildings.  The  policy  then 
proceeds  as  follows: — 

"Now  know  ye  that  from  the  second  day  of  October,  186C,  to  the 
second  day  of  October,  18G7,  and  for  so  long  afterwards  as  the  as- 
sured, his  executors,  administratoi*s  and  assigns,  shall  duly  pay  the 
premium  above  mentioned,  and  the  directoi*s  for  the  time  being  of 
said  company  shall  accept  the  same,  the  capital  funds  and  property 
of  the  said  company  shall,  according  to  the  provisions  of  the  deed  of 
settlement  thereof  (subject  to  the  conditions  endorsed  hereon),  be 
subject  and  liable  to  pay,  reinstate,  or  make  ffood  to  the  said  assured, 
his  or  their  executors  or  administrators,  all  such  loss  or  damage  as 
shall  happen  by  fire  to  the  property  hereinbefore  mentioned,  not  ex- 
ceeding upon  each  head  oi  Insurance  the  sum  or  sums  above  men- 
tioned." The  first  ccmdition  is:  "Any  person  desiring  to  effect  an 
insui-ance  mast  state  his  or  her  name,  address  and  occupation,  and  if 
the  insurance  be  on  buildings  nmst  state  where  such  buildings  are 
situate,  in  whose  occupation,  of  what  materials  they  are  composed 
and  whether  occupied  as  private  dwellings  or  how  otherwise;  if  the 
insurance  be  on  goods  or  other  property,  then  the  nature  thereof, 
and  the  constiiiction  and  situation  of  the  buildings  containing  the 
same,  and  whether  the  proposed  insurance  be  on  buildings,  goods,  or 
other  property,  in  order  that  the  risk  may  be  justly  estimated.  Full 
infonnation  must  be  given  of  all  apparatus  in  any  such  buildings  in 
or  by  which  heat  is  produced  (otner  than  grates  in  ordinaiy  fire 
places,  and  ovens  for  domestic  puiposes),  and  if  there  be  any  such 
apparatus  at  the  time  of  proposing  an  insurance,  and  the  same  shall 
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not  have  been  stated  and  described,  or  if  any  such  apparatus  $hall, 
after  the  insurance  has  been  effected,  be  introduced  into  any  build- 
ings, and  the  company  shall  not  have  assented  thereto  by  an  endorse- 
ment hereon,  this  policy  shall  be  void  and  of  no  eflfect." 

The  policy  was  mailed  by  Jai'\'is  to  Williston,  to  be  delivered  to 
the  plaintiff.  Williston  says:  "It  came  a  few  days  after  the  iGth 
October.  I  was  the  agent  of  the  company  when  I  delivered  it! 
*  *  *  I  handed  it  to  Giffard  believinor  him  entitled  to  it.  I  en- 
tered into  no  convei'sation  vrith  him.  The  policy  came  to  me  in  the 
usual  course,  and  I  delivered  it  to  Giffard,  believing  it  to  be  his 
propeHy.  It  came  to  me  as  the  agent  of  the  company  (/.  e.,  the 
Queen)  and  I  delivered  it.  I  never  took  into  consideration  how  I 
issued  or  delivered  it."  Williston  also  stated  that  he  received  the 
premium  for  the  London  and  Livei-pool  office;  that  there  was  no 
application  from  Giffard  for  insurance  in  The  Queen;  that  he  applied 
to  renew  in  the  London  and  Liveipool  office,  and  paid  the  i")remium 
to  him  (Williston)  as  the  agent  of  that  company.  The  plaintiff's 
bam  was  burnt  on  the  13th  October,  and  he  claims,  in  this  action,  to 
recover  for  the  loss  on  the  policy  so  delivered  to  him  by  Williston. 
There  was  a  telegraph-office  in  Newcastle,  and  a  daily  mail  to  St. 
John,  and  if  it  wa.s  the  plaintiff's  duty  to  have  communicated  with 
Allison,  or  Jarvis,  between  the  time  of  the  fire  and  the  date  of  the 
policy,  he  could  have  done  so.  At  the  time  of  the  negotiation  be- 
tween Allison  and  Jaivis,  and  at  the  time  of  the  execution  of  the 
policy,  both  Allison  and  Jarvis  were  ignorant  of  the  fire;  and  Willis- 
ton, the  ,agent  of  both,  had  full  knowledge  of  it,  and  might  have 
communicated  the  fact  to  either  or  both  of  them  before  the  policy 
actually  issued.  There  was  no  imputation  ot  fraud  on  any  party, 
and  it  is  admitted  that  they  all  acted  in  good  faith;  nor,  is  it  pre- 
tended that  the  property  insured  was  not  accurately  described  as  it 
existed  on  the  2nd  October,  1S6G. 

The  grounds  relied  on  by  the  defendants  as  being  fatal  to  the 
plaintiffs  right  to  recover  are — 1st.  That  the  policy  does  not  relate 
back  to  the  2nd  October,  but  only  refers  to  a  loss  happening  after 
the  date  of  the  policy.  2nd.  That  under  the  first  condition,  it  is 
necessary  that  the  state  and  description  of  the  property  at  the  date 
of  the  policy  should  be  given  by  the  insured.  3rd.  That  if  Giffard 
had  knowledge  of  the  loss  at  the  date  of  the  policy  (which  he  clearly 
had)  or  had  means  of  knowledge,  he  should  have  communicated  the 
information  to  the  insurers,  and  that  with  such  knowledge  or  means 
of  knowledge  he  could  not  effect  a  valid  insurance,  nor  could  another 
do  it  for  him. 

This  is  a  very  peculiar  case,  as  the  policy  was  clearly  not  issued  by 
the  defendants  at  the  instance  of  the  plaintiff,  but  at  the  instance  of 
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the  agent  of  The  London  and  Liverpool  Company.     It  will  be  neces- 
sary for  us  to  ascertain  accurately  in  what  position  the  plaintiff'  and 
The  London  and  Liv^ipool  Company  stood  in  relation  to  one  another 
and  to  the  propeity,  at  the  time  the  insurance  was  effected.     The 
London  ancl  Liverpool  had  been  the  insurers  of  the  property  for  the 
year  preceding  the  2nd  October,  18GG.     They,  by  their  agent,  Willis- 
ton,  before  the  expiration  of  the  policy,  gave  'the  plain tifl'  notice  of 
the  exact  time  of  its  expiration,  and  offered  to  renew  it  at  the  same 
rate  as  before,  the  amount  insured  and  rate  of  such  premium  being 
stated  in  the  notice.     Here,  then,  was  a  clear,  unequivocal  offer  by 
The  London  and  Liverpool,  to  reinsure  the  plaintiil*  from  the  eccpira- 
tion  of  his  then  existing  policy  for  another  year,  on  the  terms  of  the 
then  existing  insurance.     This  offer  was  accepted   by  the  plaintili 
and  he  actually  paid  his  premium  to  the  agent,  Williston,  who  en- 
dorsed on  the  back  of  the  notice  containing  the  offer  to  renew,  a 
recept  of  the  amount  of  the  within  premium,  say  Si 4.40.     Thus  we 
have  the  terms  of  the  agreoment  to  insure  fully  and  specifically 
settled,  by  an  olier  from  the  company,  through  their  agent,  assenteil 
to  by  the  plaintiff  and  acted  on  by  both  parties,  by  the  plaintiff  by 
paying,  and  by  the  insurer  by  accepting,  the  premium,  and  nothing 
remained  to  be  done  but  for  the  couipany  to  make  out  and  deliver  a 
policy  corresponding  with  the  offer  contained  in  the  notice.     Here 
there  was  an  executory  contract  which  would  be  completed  when  the 
policy  was  drawn  out.     In  pi-actice  receipts  for  premiums  are  not 
uncommon,  as  is  said  in  ^Vngell,  (In.  73) :  "  The  design  of  this  is  to 
give  immediate  effect  to  the  insurance,  or  to  supply  the  place  of  a 
formal  policy  till  one  can  be  prepared."     *      ♦      *     A.nd  "  it  consti- 
tutes in  ecjuity  a  valid  insurance,  and  in  law  a  valid  agreement  to 
insure.     Ei^uity  would  compel  the  execution  of  a  formal  policy,  and 
if  a  loss  occured  before  the  execution  of  the  policy,  equity  would  no 
doubt  relieve  the  assured."     Angell,  In.  §  34.     The  Liverpool  and 
London  thus  became  clearly  interested  in  the  preservation  of  the 
property,  and  might,  we  think,  have  insured  in  their  own  names 
their  interest  in  it.     If  the  policy  had  been  actually  issued  by  them 
it  hi  probable  they  would  have  reinsured  in  the  ordinary  way ;  not 
having  issued  the  policy  they  insure  in  the  name  of  the  party  origin- 
ally to  be  indemnified,  whereby  in  case  of  loss  they  became  also 
indemnified.     The  transaction  between  the  agents  Allison  and  Jarvis, 
was  between  Tlie  Liverpool  and  London  and  The  Queen  Insurance 
companies,  with  which  the  plaintiff  had  then  nothing  to  do.     The 
effect  of  the  insurance  by  the  The  Queen,  effected  at  the  instance  of 
Allison  in  the  plaintifl^s  name,  was  for  his  benefit,  iand  innred  as 
well  for  the  benefit  of  the  London  and  Liverpool  in  relieving  th^n 
from  their  obligation,  provided  the  plaintiff  adopted  this  act,  which 
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we  think  he  had  the  right  at  any  subsequent  period  to  do.  As  to 
the  first  question,  we  think  that  the  policy  was  intended  to  be  retro- 
spective so  as  to  opemte  during  the  period  defined  in  it.  This  seems 
clear  from  the  terms  of  the  policy.  No  language  we  could  use  could 
be  stronger  than  the  defendants  have  used  :  "  From  the  2nd  day  of 
October,  1866,  to  the  2nd  day  of  October,  18G7,  the  capital  funds  of 
the  companj^  shall  be  subject  and  liable  to  pay,  reinstate  or  make 
good  to  the  assured  all  such  loss  or  damage  as  shall  happen  by  fire 
to  the  pix)peity,"  and  we  can  discover  nothing  in  the  policy  to  deprive 
this  language  of  its  ordinary  plain  and  intelligible  significance.  But 
it  is  said  that  there  was  a  breach  of  the  first  condition,  under  which 
it  is  alleged  the  property  should  be  accurately  described  as  it  was  at 
tiie  date  of  the  policy.  We  must  put  a  fair  and  reasonable  construc- 
tion upon  this  condition,  having  reference  to  the  whole  instrument, 
and  particularly  to  the  peculiar  facts  of  this  case,  and  to  the  retro- 
spective character  of  the  liability  which  the  insurer  undertook,  and 
looked  at  in  this  li^'ht,  the  condition  would  seem  necessarilv  to  refer 
to  the  state  of  circumstances  anterior  to  or  at  the  time  the  risk  com- 
menced. To  refer  it  to  the  date  of  the  policy  would,  in  fact,  make 
it  utterly  at  variance  Avith  the  policy  and  inconsistent  with  the  idea 
of  a  retrospective  liability,  and,  tlierefore,  neither  a  fair  nor  a  reason- 
able construction,  for  if  the  insurance  was  ])ased  on  the  condition 
that  the  premises  actually  were  in  on  the  17th  of  Octob^^r,  as  de- 
scribed in  the  policy,  what  liability  did  or  could  the  insurer  incur 
for  their  safety  from  the  2nd  to  the  I7th,  and  for  what  risk  during 
that  time  was  the  premium  paid  ?  No  doubt  the  ordinary  printed 
policy,  adapted  to  an  insurance  commencing  from  its  date,  was  usod 
in  this  case ;  but  as  the  contract  in  the  body  of  the  policy  v/as  for  a 
liability  for  the  safety  of  the  premises,  from  a  period  some  fifteen 
days  anterior  to  its  date,  it  may  be  that  this  condition  is  wholly 
inapplicable  to  a  policy  pn)viding  for  such  a  retrospective  liability. 
If  by  reasonable  intendment  and  fair  construction  it  can  be  made 
applicable,  it  is  the  duty  of  the  Court  to  give  effect  to  it  rather  than 
to  reject  it  altogether.  This,  we  think,  can  be  done  by  reading  it  as 
pointing  to  the  description  of  the  premises  at  the  date  from  which 
the  risk  was  to  attach,  and  not  at  the  date  of  the  policy  as  con- 
tended for. 

This  brings  us  to  the  last  objection,  that  the  plaintiff",  at  the  date 
of  tHe  policy,  had  knowledge  of  the  loss,  and  should  have  communi- 
cated the  infonnation.  Had  the  London  and  Livei*pool  Company,  at 
the  time  of  effecting  the  insurance,  done  it  on  behalf  of,  and  for  the 
sole  benefit  of,  the  plaintiff;  or  avowedly  as  his  agent,  having  no 
interest  in  it  themselves ;  or  had  the  insurance  been  efl^ectcd  by  the 
defe&dants  at  the  instance  of  the  plaintiff*;  or  had  he  possessed,  at 
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the  time,  any  knowledge  of  the  transaction  between  The  London 
and  Liveipool  office  and  the  defendants,  or  being  a  party  to  it,  or  in 
any  way,  directly  or  indirectly,  participated  in  it ;  or  had  he  been 
under  any  obligation  further  to  communicate  with  The  London  and 
Liv^eii^ool  office  respecting  the  property,  after  payment  of  his  pre- 
mium, we  should  feel  the  force  of  this  objection.  But  in  this  case, 
the  defendants  took  the  risk  The  London  and  Liverpool  had  agreed 
to  take  oft'  its  hands,  the  agents  of  l)oth  parties  being  wholly  ignorant 
of  any  change  in  the  subject  matter  of  the  insurance,  and  Giffiurd, 
the  assured,  wholly  ignoiunt  of  any  negotiation  or  transaction  be- 
tween them,  being  neither  called  upon,  nor  communicated  with,  by 
either  pai-ty.  In  perfect  good  faith  Allison  gave  up,  and  Jarvis  took, 
the  risk  Allison  nad  agi^ed  to  take.  Jarvis  treated  with  Allison 
alone,  looking  to  him  for  information  as  to  the  state  of  the  property, 
not  for  informatiou  as  to  the  state  at  the  time  he  agreed  to  take  the 
risk,  but  as  to  its  state  at  the  time  Allison  had  agi'eed  to  take  it,  viz., 
at  the  time  from  which  the  risk  commenced.  The  defendants  re- 
ceived from  Allison,  and  from  the  books  of  the  company,  all  the 
information  Allison  had  respecting'  the  property  and  the  position  of 
the  plaintifi^,  whose  premium  liarl  been  received  before  the  lass,  and 
elected  to  stand  in  the  shoes  of  The  London  and  Liverpool  Conipany, 
and  r.dopted  the  pajinent  of  tlie  premium  by  the  plaintiff  to  Willis- 
ton  on  tlie  Gth  October,  as  a  payment  to  their  agent,  and  issued  such 
a  policy  to  the  plaintifl'  as  The  London  and  Liverpool  should  have 
issued,  recitinor  therein :  "  That  whereas  John  Giffard  of  Newcastle, 
blacksmith,  haWng  paid  £3  12s.  to  the  directors  of  The  Queen  In- 
surance Company,  fur  loss  or  damage  against  fire,"  and  which  state- 
ment could  only  be  true  on  the  principle  of  the  defendants*  adoption 
<^f  the  payment,  on  the  0th  October,  to  Williston  as  a  papnent  to 
them.  This  is  further  confirmed  by  the  fact,  that  after  the"fire 
Williston  accounted  to  the  defendants,  in  his  next  monthly  state- 
ment, for  the  premium  so  received  from  the  plaintiff*,  and  paid  it 
over  to  them,  and  they  accepted  it  without  any  objection,  after  they 
knew  of  the  loss  and  the  delivery  of  the  policy  to  the  plaintiff,  thus 
confirming  rather  than  repudiating  the  plaintiff's  right  to  recover. 
Giffard  merely  received  from  the  defendanis  what  he  had  a  right  to 
receive  from  The  London  and  Liverpool  Company,  and  which  if  he 
had  received  from  the  latter,  would  be  open  to  no  question.  What, 
then,  does  the  transaction  amount  to,  but  in  effect  to  reinsurance  by 
the  defendants  of  the  risk  agreed  to  be  taken  by  the  London  and 
Livei-pool  office,  in  a  form  under  the  circumstances  convenient  for 
all  parties  ?  This  being  an  arrangement  to  which  the  plaintiff  was 
no  party,  and  of  which  ne  had  no  information  till  it  was  completedL 
and  the  policy  transmitted  to  him,  what  duty  or  obligation  could 
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there  be  on  him  to  communicate  with  the  defendants  ?  He  could  be 
only  innocently  silent,  for  he  knew  nothing  of  what  was  passing 
between  Allison  and  Jarvis,  nor  indeed  of  uie  defendants  at  all  in 
the  transaction,  and  the  sul3-a^ent  of  both  companies  had  precisely 
the  same  information  as  the  plaintifi  had  with  respect  to  the  state 
of  the  property.  When  the  plaintiff  paid  his  premium  The  London 
and  Liverpool  had  all  the  information  they  were  entitled  to,  and  he 
was  resting  quiescent  and  content  in  the  belief  that  he  was  satisfac- 
torily insured  with  them. 

This  arrangement  between  The  London  and  Liverpool  and  the 
defendants,  the  plaintiff  could,  no  doubt,  have  repudiated,  having 
been  no  party  to  it,  and  could  have  refused  to  receive  the  policy 
when  sent  to  him  by  Jarvis.  This  he  did  not  do,  but  accepted  the 
policy  and  adopted  the  ti-ansaction,  thereby  consenting  to  the  shift- 
mg  of  the  liability  from  The  LoYidon  and  Liverpool  to  the  defendants; 
and  so  making  the  policy  inure  to  the  interest  of  all  parties  intended 
to  be  protected  by  it.  Routh  v,  Thompson  (13  East.  284)  and  Hage- 
dom  V.  Oliverson  (2  M.  and  S.  405)  seem  clearly  to  establish  that  a 
party  may  insure  in  his  own  name  the  property  of  another  for  the 
benefit  of  the  owner,  without  the  previous  authority  or  sanction  of 
the  latter,  and  that  it  will  inure  to  the  interest  of  the  party  intended 
to  be  protected  upon  his  subsequent  adoption  of  it,  even  after  a  loss 
has  occurred:  a  fmiiori,  if  he  insures  in  the  owner's  own  name. 
There  having  been  perfect  good  faith  throughout  this  transaction, 
and  the  loss  being  free  from  all  suspicion  of  fraud,  and  having  taken 
place  during  the  period  the  policy  was  intended  to  cover,  we  do  not 
see  that  the  defendants  can  reasonbly  complain.  Tliey  in  effect  in- 
sured the  property  "lost  or  not  lost,"  in  other  words,  "burnt  or  not 
burnt,"  from  the  2nd  October,  18G0,  to  the  2nd  October,  18G7;  and 
they  are  only  called  upon  to  do  what  The  London  and  Liverpool 
Company  would  have  been  compelled  to  do.  if  the  defendants  had 
not  taken  the  risk  off  their  hands. 

We  desire  it  to  be  distinctly  understood  that  we  rest  ouv  decision 
on  the  peculiar  circumstances  and  individual  and  exceptional  charac- 
ter of  the  case;  not  desiring  in  the  slightest  degree  to  ignore  or  break 
in  upon  the  well  established  doctrine,  that  there  must  be  on  the  part 
of  the  assured  the  utmost  good  faith,  and  the  most  perfect  fairness 
in  disclosing  all  circumstances  material  to  the  nsk,  and  that  there 
should  be  no  concealment  of  any  facts  calculated  to  influence  the 
mind  of  an  intelligent  and  prudent  insurer,  even  though  the  insurer 
did  not  intend  to  commit  any  fraud.  But,  as  in  this  case,  there  is 
no  imputation  of  fraud,  and  no  duty  or  obligation  on  the  plaintiff  to 
do  more  than  he  did,  we  think  our  decision  in  this  case  simply  gives 
the  plaintiff  the  indemnity  he  was  entitled  to,  and  places  the  burthen 


442  CASES  IN  THE  SUPREME  COURT. 


Gifford  V,  The  Qneeu  Insurance  Company. 

of  that  indemnity  on  the  party  who  fairly  agreed  to  take  it,  and 
does  nou  militate  afminst  the  doctrine  we  have  above  recognized. 

TJie  plaintiff,  under  any  circumstances,  would  be  entitled  to  a  ver- 
dict for  the  amount  of  the  premium;  and  if  we  limited  the  verdict 
to  that  amount,  we  should,  under  the  peculiar  circumstances  of  this 
case,  recommend  the  Judge  to  certify  for  the  plaintiff's  costs,  so  that 
practically  the  extra  burthen  cast  on  the  defendants  by  our  decision 
is  but  .small ;  and,  as  all  the  equities  are  unquestionably  with  the 
plain tili,  we  ha<ve  decided,  though  not  without  hesitation  in  this  case, 
novel  in  its  circumstances,  not  to  interfere  with  the  verdict. 

Rule  discharged. 
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Coram  v,  the  Mayor,  &c.,  of  St.  John. 

April  17,  1S69. 

^^^  Corpontion  of  the  city  of  St.  John  are  not  bound  by  their  charter,  as  grantees  of 
'tlie  Crowfi,  to  build  or  keep  in  repair  wharves  or  sea-walls  for  the  protection  of  the 
city  lands  from  the  sea,  and  there  is  no  condition,  expressed  or  implied,  in  their 
<^  barter  requiring  them  to  do  so. 

Demurrer.  The  action  was  against  defendants  for  neglecting  to 
^^V>air  a  wharf  in  the  harbor  of  St.  John,  in  consequence  of  wliich 
^^ti  sea  overflowed  the  plaintiffs  land  and  injured  his  Luiklings. 
TKe  declaration  alleged  that  the  defendants,  by  their  Royal  Cliaiter, 
^^came  bound  to  erect,  repair  and  keep  in  repair  the  sea-banks, 
^^^eakwaters  and  wharves  of  the  harbor  of  St.  John,  and  to  protect 
^t^e  land  on  the  shore  lying  between  high  and  low  water  mark  from 
^X>m  the  incursions  of  the  sea.  The  defendants  demurred  to  the 
^^claration  on  the  ground  that  they  were  not  bound  to  erect  break- 
^J^l^ters  and  wharves,  nor,  if  erected,  to  keep  the  same  in  lepair. 
?*lie  substance  of  the  declaration  and  the  whole  case  is  fully  set  out 
^^  the  judgment  of  the  Couiii.  The  demurrer  was  argued  in  Michael- 
Term  last. 


^  -B.  L.  Peters,  Q.  C,  in  support  of  the  demurrer.     The  plaintiff,  in 
*  ^  declaration,  states  that  King  GJeorge  III.  granted  to  the  defendants 
land  in  the  harbor  of  St  John.    If  the  plaintiffs  contention  is 
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correct  the  Crown  would  be  bound  to  protect  the  sea-walk  of  t 
whole  British  Dominion.  There  may  be  some  particular,  places 
Elngland  where,  by  prescription,  the  Crown  is  bound  to  mainta 
sea-walls;  but  this  is  not  a  general  duty,  and  it  does  not  follow  th 
wherever  the  British  flag  is  erected  they  are  bound  to  do  so.  T 
charter  of  the  city  of  St.  John  in  its  recital,  does  not  impose  an 
such  burthen  or  duty  on  the  corporation  as  this  declaration  alleg 
and  as  the  declaration  relies  on  this  charter  it  is  clear  there  is 
cause  of  action.  It  would  be  monstrous  to  say  that  the  city  is  bou: 
to  keep  up  all  these  sea-walls.  The  Mayor,  &c.,  Lyme  Regis  v.  He 
ley  (3  B.  and  Ad.  77)  diflFers  from  the  present  cause,  because  the 
the  corporation  was  bound  by  charter  to  keep  those  sea-walls  in  i 
pair,  which  is  not  the  case  here.  If  they  build  a  wharf  which  th 
are  not  lx>und  to  build,  they  are  not  bound  to  keep  it  up.  It  h 
been  asserted  that  the  defendants  leased  land  inside  this  breakwat 
but  it  does  not  follow  that  this  would  create  a  duty  to  keep  up  t 
breakwater,  and  even  if  they  were  bound  to  do  so  the  plaintiff  h 
not  set  it  out  specifically  in  the  declaration.  The  King  is  not  bou] 
to  keep  up  sea-walls  here  by  any  prescription,  and  the  grant  frc 
the  Ci'own  was  not  made  with  any  such  duty  attached. 

D.  S.  Ken\  Q.  C,  contra.     1.  The  defendants  are  bound,  vatic 
tenure,  to  repair  the  sea-walls,  all  other  parties  being  excluded  fr 
doing  so.     2.  Having  leased  the  land  on  the  faith  of  this  wharf 
ing  kept  up  they  were  bound  thereby  to  keep  it  up.     The  pri\41( 
granted  to  the  corporation  by  the  charter  were  enormous,  grei 
even,  than  the  Crown  could  give,  and  they  had  to  be  confirmed 
the  Lecjislature  at  its  fii-st  session.     The  case  of  the  Isle  of  Eb 
Coke,  140)  shews  that  it  is  the  (Juty  of  the  Crown  to  protect 
shore  against  the  incursions  of  the  sea.     See,  also,  4  Inst.  27f 
citing  the  case  of  the  Romney  marsh.     The  defendants  have 
powei-s  to  make  by-laws  given  them  by  their  charter.     See  3  E 
994  Rook*s  case  (5  Coke,  99)  illustmtes  the  doctrine  of  disci 
in  reference  to  the  acts  of  a  corporation.     Tliis  is  similar  to  t^ 
of  a  feiTy  granted  by  charter.     It  could  not  be  contended  th? 
would  be  permitted  to  allow  a  ferry  to  go  do^^^l  a*s  they  ha 
sea-wall.     The  conditions  which  would  not  avail  in  the  gra 
subject  are  operative  in  a  Cro'\^^l  grant,  and  here  the  def' 
having  entire  possession  of  the  sea-walls,  are  bound  to  keep 
repair  at  their  own  expenfse.     The  tacit  condition  to  keep  i 
is  just  as  strong  as  if  it  were  written  fully  in  the  charter, 
in  the  case  of  the  Mayor  and  Bui^^sses  of  Lyme  Regis  t 
If  a  party  neglects  to  use  his  francnise  properly,  the  consc 
forfeiture,  City  of  London  v.  Vanarce  (12  Mod.  270).    Wb 
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defendants  may  say  about  having  discretion  to  build  the  wharf  they 
have  determined  it  by  building  it,  and  it  has  brought  them  gains. 
The  plaintiff  is  a  lessee,  and  if  they  neglect  their  dutv  by  neglecting 
to  keep  in  repair  they  are  liable.  Bargate  v,  Shortndge  (31  L.  and 
E.  44).  The  Statute  of  Henry  VIII  only  enlarged  the  commission 
of  the  Crown,  and  it  becomes  a  serious  question  how  far  the  Statutes 
of  England  can  affect  this  country.  The  whole  powers  of  the  Crown 
having  been  given  to  the  defendants  by  their  charter,  and  the  Crown 
being  bound  to  issue  commissions  and  have  sea-walls  made,  and  as 
the  powers  of  the  Crown  have  been  passed  over  to  the  corporation, 
they  are  bound  also,  and  it  is  hard  to  see  how  any  commission  now 
could  be  issued  here  under  the  Statute  of  Henry  VlII,  all  the  power 
having  gone  out  of  the  Crown.  The  power  being  given  to  tne  de- 
fendants they  are  bound  to  use  it  properly  and  keep  it  in  repair. 
(Chip.  mss.  155.)  The  defendants  are  conservators  of  the  harbor, 
and  they  are  bound  to  exercise  their  power  to  preserve  it  from  harm. 
After  they  have  declared  the  necessity  of  a  breakwater  by  erecting 
it,  they  cannot  turn  round  and  say  that  they  will  not  keep  it  up, 
after  their  tenants  have  taken  leases  on  the  faith  of  its  erection. 
The  landlord  is  bound  to  protect  his  tenant  in  the  peaceable  enjoy- 
ment of  the  property  leased.  Suppose  the  def endajits  were  to  leave 
the  streets  in  such  a  state  that  they  became  impassable,  and  a  man 
l)roke  his  arm  or  his  leg  in  consequence,  they  would  be  liable;  and 
mSter  they  find  it  necessary  to  build  a  breakwater  to  preserve  the 
liarbor,  if  they  allow  it  to  go  down  are  they  not  equally  liable  ?  In 
the  charter,  3  Rev.  Stat.  1005,  the  mayor  is  named  as  conservator  of 
"the  harbor,  and  if  the  mayor,  who  is  their  oflBicer,  neglects  to  keep  it 
in  repair,  they  are  liable.  No  one  else  is  bound  to  repair,  or  has  a 
light  to  repair,  but  them.  They  have  all  the  rents,  profits  and  per- 
<quisites  of  the  city. 

B.  L,  Peters,  Q.  C,  in  reply.  The  principle  of  this  case  is  met  by 
the  esse  which  I  first  cited,  which  shows  that  no  duty  would  devolve 
on  the  coiporation  to  keep  the  sea-walls  in  repair,  imless  by  the  ex- 
)ress  words  of  their  charter.  In  the  case  of  the  Mayor,  &c.,  of  Lyme 
legis  V.  Henley,  the  Crown  had  oririnally  erected  piers  and  granted 
them  to  the  corporation  of  Lyme  Kegis,  and  they  were  bound  by 
express  words  to  keep  them  in  repair;  but  the  present  case  is  en- 
tirely different,  no  such  condition  is  annexed  to  our  charter,  and  it 
is  absurd  to  say  that  any  such  condition  is  implied.  When  the  dec- 
laration states  that  it  was  the  duty  of  the  Crown  to  keep  up,  and 
keep  in  repair,  sea-walls,  and  that  this  duty  devolved  on  the  de- 
fendants by  their  charter  from  the  Crown,  the  whole  case  hinges  on 
this,  and  nothing  more  can  be  impoi-ted  into  the  declaration  to  sup- 
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port  it.  The  fact  of  them  having  erected  a  wharf  does  not  make 
them  liable,  imless  a  liability  is  creat^id  by  the  express  wonLs  of  the 
charter.  So  the  whole  case  resolves  itself  into  these  points: — 1.  Tliat 
no  duty  is  cast  upon  the  defendants  by  their  chaii^ir  to  keep  sea- 
walls ill  repair.  2.  That  there  is  no  such  duty  cast  upon  them  Ity 
reason  of  any  tenure  which  the  plaintifi'  holds  as  tenant  to  them. 

Car.  adv.  vult. 
Al.i.KN,  J.,  now  delivered  judgment. 

This  was  an  action  against  the  defendants  for  neglecting  to  repnLi 
a  wliarf,  in  eonse(iuence  of  which  the  sea  oveiliowed  the  plaintiff's 
land  anil  injured  his  buildings.     The  fii-st  count  of  the  declamtion 
.slates  that,  before  the  committing  of  the  grievances,  His  late  Majesty, 
King  (u'orge  ill.,  was  seized  in  fee,  in  nght  of  his  cmwTi,  of  certain 
lands  betA'e«'n  high  and  low  watei*  mark,  and  lands  fronting  on  the 
sea,  on  Uie  western  side  of  the  liarbor  of  St.  John,  embmcing  tlie  lands 
of  the  plaintiff,  thereinafter  descnbed,and  by  virtue  of  his  preroga- 
tiv*'  l!;i\  iiiLT  neneral  lurisdictiim  over  such  lands,  and  the  tide  watei's 
{lowing  and  reti owing  upon  the  same,  and  being  bound  to  giianl  and 
protect  th(*  sliores  and  lands  adjoining  the  sea  from  being  injured  by 
tlie  sea.  Ix'retofon^  on  the  18th  May,  l7So.  by  lettei-s  patent  under 
tb.e  'Tcat  seal  of  the  Province,  created  the  defendants  a  boilv  cor- 
jMnai*'.  by  the  name  of  the  Mayor,  Aldermen,  Ace,  of  the  city  of  St.  « 
.[olm.  iwA  did  thereby,  among  other  things,  givtj  and  grant  to  th^-r^ 
di'frTidnnts  all  the  lands  and  watei>i  therto  adjoining,  or  running  in 
rv.  <»r  llr rough  the  same,  on  the  western  side  of  the  harbor  of  St  -^ 
John,  with  the  sole  power  of  amending  and  improving  the  river  Stzzj 
do] Ml,  bays  and  harl>ors  thereof,  for  the  more  convi?nient,  safe  an<^« 
easy  nn\  ig.'Jtin^-,  anchoring,  riding  and  fastening  the  shipping  rpsnrt  —i 
'w.'j:  tn  thr  city,  ami  for  the  better  regidating  and  ordering  the  samta^ 

and  vifii  i'ldl  ])ower  to  erect  and  build  such  and  so  many  pieiN  an  

V  h;:rv<s  as  they  shoidd  see  proper  for  the  better  securing  the  harbo: — 
and  fui'tlier  gave  and  *n*anttHl  that  the  mayor  of  the  .said  city,  ai 
no  otluT.  shouM  b»'  bailifl'and  conservator  of  the  waters  of  the  l>a_ 
I'.arbdi  "tud  river  St.  John,  in  and  throui^h  all  the  limits  of  the  cil 
of  St.  .b»hn,  upon  all  the  banks,  shores  and  wharves  thereof.     Ai       i 
frntliLi' iirave  an<l 'jranted  to  the  tlefendants  all  uni^iantcd  loniis  i^ — ) 
th*  western  side  of  the  harbor  of  St.  John  covered   or  uncover^ — ?• 
with  water.     'Jliat  by  viitui^  of  such  gi-Jints  the  defemlaiits  becai:«'t 
seized  and  possessed  of  the  said  lands  ami  U/nemcnts  fronting  on  tT^e 
s.a,  on  the  western  sitle  of  the  harbor,  an<l  of  the  lands,  beach  aT7c/ 
and  flats  lying  between  high  and  low  water  mark  on  the  said  we^t- 
ern  side  of  the  harboi,  and  thereby  became  bound  to  eltjct,  repair 
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and  keep  in  repair,  the  sea-banks,  breakwatei's,  and  wharves  thereof, 
for  the  safe^ard  and  preservation  of  the  aforesaid  harbor,  and  to 
protect  the  lands  fronting  on  the  shore  on  the  western  side  of  said 
harbor,  and  the  lands  lying  between  high  and  low  water  mark,  from 
the  incuraions  and  outrageousness  of  the  sea,  and  from  doing  damage 
there.  That  before  the  committing  of  the  grievances  by  the  defend- 
ant, a  certain  portion  of  the  western  side  of  the  harbor  fronting  on 
the  sea,  belonging  to  the  defendants  by  virtue  of  the  said  ^-ant  and 
embracing  the  premises  of  the  plaintiff,  being  subject  to  the  incur- 
sions of  the  sea  from  time  to  time  upon  it,  and  by  reason  tlitreof 
being  unfit  for  profitable  occupation,  and  a  certain  poition  of  the 
said  western  side  of  the  habor,  so  embracing  the  plaintiff's  promises, 
being  exposed  to  the  surge  and  violence  of  the  sea,  and  endaiii^ered 
thereby,  the  defendants  had  erected  a  sea-bank,  breakwater  or  wharf 
on  a  portion  of  said  land  between  high  and  low  water  mark,  and 
near  to  and  below  the  premises  of  the  plaintiff  thereinaf  Um-  men- 
tioned, and  which  checked  the  violence  of  the  sea  upon  tli«j  lamls 
above  and  where  the  plaintiff  s  premises  were  situated,  and  ren<lerod 
them  fit  and  serviceable  for  occupation  and  use ;  and  the  (lefendants, 
after  such  erection,  V>eing  the  o\\Tiei"s  of  such  lands  alK)ve,  were  in- 
abled  to  demise  and  lease,  and  did  demise  and  lease  tiie  same  fur  a 
certain  rent  receivable  and  received  by  the  defendants  for  the  use  of 
such  land.  That  before  the  committing  of  the  grievances,  the  plain- 
tiff became  assignee  and  tenant,  and  was  lawfully  possessed  of  the 
said  land  and  premises,  beach  and  flats  immediately  above  the  said 
.sea-bank,  bi-eakwater  or  wharf,  and  which  land  ha<l  before  that  time 
been  demised  and  leased  by  the  defendants  as  aforesaid,  au-l  was 
also  possessed  of  certain  wharves,  stores,  fish-houses  and  other  liiiild- 
ings  on  the  said  lands,  beach  or  flats,  so  demised  by  the  defendants, 
of  great  value,  &c.,  and  the  plaintiff  by  reason  theriiof,  became  liable 
to  pay  the  defendants  the  rents  of  the  lands  so  demised  and  leased, 
which  .lands  had  been  theretofore  protected,  and  of  right  ou;;ht  to 
be  protected  from  the  incursions  and  outrageousness  of  the  s:  a  Ijy 
the  sea-bank,  breakwater,  or  wharf,  so  erected  by  tlu^  defendants, 
and  it  became,  and  was,  the  duty  of  the  defendants  from  time  to 
time,  to  repair,  and  keep  in  sufficient  and  proper  rei)air  tbe  saifl 
wh&rf,  .sea-bank,  or  breakwater,  as  often  as  netid  should  lerpiire,  in 
order  to  protect  the  plaintiffs  property  al)ove  from  injury  an]  de- 
struction by  the  inciursions  and  outrageousness  of  the  sea.  F^reach 
— that  the  defendants,  intending  to  injure  the  plaintifl*  and  to  de- 
prive him  of  the  use  and  benefit  of  his  lands,  beach  and  flats,  and 
the  wharves  and  building  thereon,  therefore,  to  wit,  on  the  1st  Janu- 
ary, 1804,  and  from  thence  continually,  until  the  commencemont  of 
the  suit,  wrongfully  and  unjustly  suffered  and  permitted  the  said 
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sea-bank,  breakwater  or  wharf  to  be  and  continue,  and  the  same, 
during  all  that  time,  were  ruinous,  prostrate,  fallen  down,  carried 
away,  out  of  repair,  and  in  great  decay,  for  want  of  needful  and 
necessaiy  repairing  and  supporting  the  same;  by  means  whereof,  the 
sea  and  waters,  and  divers  materials  carried  and  foixsed  by  the  vio- 
lence of  the  winds  and  waves  of  the  sea,  afterwards,  to  wit,  on  the 
Ist  Fel»niaiy,  1868,  and  on  divers  other  days,  A:c.,  flowed  and  were 
carried  witn  gi*eat  force  and  violence  in,  upon,  under,  over,  and 
against  the  lands  of  the  plaintiff  so  leased  as  aforesaid,  and  in,  upon, 
^c,  the  whan^es  and  buildings  of  the  plaintiff,  standing  and  being 
on  the  said  land,  and  thereby  greatly  aamaged  and  injured,  under- 
mined, washed  down,  prostrated  and  destroyed  the  plaintifTs 
whar\'es,  stores  and  buildings  erected  on  the  said  land ;  and  forced 
and  caiTif.M.l  a  quantity  of  stones  and  rubbish  upon  the  plaintiff's 
premises :  whereby  he  was  not  only  depriveii  of  the  use  and  benefit 
of  his  land,  wharf,  i:c..  but  his  whai-f  and  buildings  have  greatly 
lessened  in  value,  and  he  suffered  damage  to  the  amount  of  £300. 

The  second  count  varied  fi-om  the  first  only  in  stating  more  gener- 
ally, that  the  defendants  were  seized  in  fee  and  lawfully  passessed 
of  the  untfranted  land  fronting  on  the  shore  on  the  western  side  of 
the  liarl>jr,  and  of  the  beach  and  flats  between  high  and  low  water  - 
mark,  and  embracing  the  plaintifTs  premises. 

The  defendants  demun-ed  to  the  declamtion  on  the  gi*ound  thai 
they  were  not  bound  to  erect  breakwaters  and  wharves,  nor,  iJ 
erected,  te  keep  the  same  in  repair.     The  case,  which  raises  a  veiy  im — 

Joilant  (juestion  upon  the  construction  of  the  chai-ter  of  the  city  of  St 
ohn,  ha>  been  ably  argued,  and  after  a  cai-eful  consideration,  I  havi 
arrived  at  the  conclusion  that  the  plaintiff  cannot  sustain  the  actioi 
By  the  charter  of  St.  John,  dated  the  18th  of  May,  1785.  (Loca 
Stat.  p.  Wl),  after  reciting  that  the  inhabitants  of  the  town  or  dis- 
trict of  Parr,  lying  on  the  east  side  of  the  river  St.  John,  and  or  -^of 
Carleton  and  the  west  side,  thereof,  at  the  entrance  of  the  river  St^^  t. 
John,  had  petitioned  Thomas  Carleton,  Esq.,  the  Governor  of  th^  -^^ 
Province,  for  a  charter  of  incorporation  compi-ehending  the  districW^^fc 
on  both  sides  of  the  said  river,  erecting  it  into  a  city  to  be  called  th^  -^^ 
city  of  St.  John,  and  conferring  on  the  corporation  the  powers  usi^czJ- 
ally  gi-anted  to  mercantile  towns  for  the  encouragement  or  commeit^  "^» 
the  Crown  granted  to  the  inhabitants  of  the  said  districts  that  thi 
should  forever  thereafter  be  a  city  incorporate  by  the  name  of 
mayor,  aldermen  and  commonalty  of  the  city  of  St.  John,  and  th^K^^ 
all  "the  land  and  water  and  the  land  covered  with  water  within  cep^ 
tain  limits  should  be  a  city  incorporate  by  the  name  of  the  citv  ^ 
St.  John,  and  after  granting  certain  powers  and  privileges,  the  chakT* 
ter  proceeds  as  follows ; — 
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"And  we  do  further,  of  our  special  grace,  &c.,  cive  and  grant  unto 
"the  said  mayor,  aldermen,  and commooalty,  and  to  their  successors, 
"  that  they  and  their  successors  be  the  conservators  of  the  water  of 
''the  river,  harbor  and  bay  of  the  said  city,  and  shall  have  the  sole 
"power  of  amending  and  improving  the  said  river,  bay  and  harbor, 
"for  the  more  convenient,  safe,  an<i  easy  navigating,  anchoring, 
"  riding,  and  fastening  the  shipping  resorting  to  the  said  city,  and 
"for  the  better  regulating  and  ordering  the  same ;  and  that  the  said 
"  mayor,  aldermen  and  commonalty,  and  their  successors,  shall  and 
"may,  as  thev  shall  see  proper,  erect  and  build  such  and  so  many 
"  piers  and  wnarves  into  the  said  river  as  well  for  the  better  securing 
"  the  said  harbor  and  for  the  lading  and  unlading  of  ^oods,  as  for 
"  the  making  docks  and  ships  for  the  purposes  aforesaid,  and  that 
"  they  shall  and  may  have,  receive  and  take  reasonable  anchorage, 
"  wharfage,  and  dockage  for  the  same,  without  any  account  thereof 
"  to  be  rendered  to  us,  our  heirs  or  successors."     In  the  case  of  Hen- 
ley V.  the  Mayor.  &a,  of  Lyme  Regis,  (5  Bing.  91 ;  3  B.  &  Ad.  77), 
where  the  Crown  granted  to  the  defendants  the  borough  or  town  of 
Lyme  Beeis,  and  fJso  the  building  called  the  pier,  quay  or  cob,  with 
all  the  privileges,  profits,  f i-anchises,  &c.,  the  grant  contained  a  clause 
thai  the  "  mayor  and  burgesses,  and  their  successors,  all  and  singular 
"  the  buildings,  banks,  sea-shores,  and  all  other  mounds  and  ditches 
"  within  the  aforesaid  borough  of  Lyme,  and  also  the  said  building 
"  there  called  the  pier,  quay  or  cob,  at  their  own  costs  and  expenses, 
"  thenceforth  from  time  to  time,  forever,  should  well  and  sufiiciently 
-*  repair,  maintain  and  support  as  often  as  it  should  be  necessary  or 
"  expedient."    The  corporation  in  that  case  was  held  liable  in  dam- 
ages to  an  individual  whose  property  had  been  injured  by  the  sea  in 
Qonaequence  of  the  nonrepair  of  the  banks  and  sea  shores.    Accord- 
ing to  the  judgment  of  best,  C.  J.,  (5  Bing.  104),  on  the  motion  to 
arreat  the  jud^ent,  the  corporation  was  to  be  treated  as  a  public 
officer,' appointed  to  discharge  a  public  duty,  and  liable  either  for  an 
act  of  omission  or  commission,  by  which  an  individual  sustained 
injuiT.    He  does  not  appear  to  rest  his  judgment  entirely  upon  the 
Qondition  in  the  grant  tnat  the  mayor  and  bui^esses  should  repair 
the  banks,  &c.,  but,  that  it  was  the  duty  of  the  Icing  to  repair  the 
walla  before  the  grant  when  the  king  granted  the  estate,  he  shifted 
his  liability  upon  the  mayor  and  burgesses.     He  says,  '*  whether  the 
"  kinff  ever  was  bound  to  keep  up  these  sea-walls  or  not,  the  king 
"having  thought  proper  to  make  the  grant  for  the  benefit  of  the 
"  public,  the  instant  tney  (defendants)  accepted  it  for  the  benefit  of 
"  the  public,  they  took  on  themselves  the  responsibility  of  discharg- 
"  ing  those  duties  to  the  public,  it  is  expressly  declared  they  were  to 
"discharge  at  the  time  they  accepted  the  borough,  and  having 
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"  neglected  them,  they  have  become  resinonsible.  That  would  lie  my 
•'  opinion  oven  if  I  should  be  satisfied  ifint  the  king  never  was  bound 
"  to  r^imir  these  walls,  but  I  am  convinced  that  the  king  was  bound 
"  at  c*v.r  time  to  repair  these  walls,  and  that  the  king  has  .shifti.*d  the 
•'  lialiilit y  which  beIor;j:«*d  to  him,  upon  those  to  whom  he  has  gianted 

■  the  I  slate."  «  »  ♦  The  king  by  his  *' priMogative,  as  will  be 
"foTi:i<l  in  evrry  lM>:)k  on  the  pn>rogatrws  of  the  Crown,  is  bound  to 
•  taki*  caie.  to  guard  and  protect  the  shores  and  lands  adjoining  the 
••  M':i  frnin  lx*ing  ovtiilowod  liy  the  soa;  he  i*;  to  'liseliarge  that  duty 

■  ji.s  ir  Wcis  discharged  lii'f'uo  the  statuti:s  of  Honry  VIII.,  by  issuing 
coii:i:ii- .L';ns  and  ni:i.kini;  ordinances  which  we  find,  he  coitainly 
wi,-  \'\  tljr  haliit  of  inakin:^  Ivfore  tlie  statute  of  Henry  Vlll..  call- 

"in:;  «»!:  j»(»r*ioi!^  who  had  !an<ls  near  the  sc»a  to  do  their  duty  in  pro- 

■  trctiiiu^  lh*'\r  t»v.n  la:-ds  and  the  lands  of  othrrs  fn^in  the  incumons 

■  »>f  t!i'  sea."'  ♦  «  »>  "  If,  as  the  owner  of  the  l^anks  or  walls,  he 
(tli-    '\ii!:.,,  wf- l"::.i  1  v>  it'pair,  without  any  pn-seription  when  ht* 

'i:i:i''-  r':-'  u'?*' *.  «*=>^I''  l--  I'ot  cast  tin- obligation  on  ant)thiT  ?  It 
'   ■»•»  1    .  1  »  \\\c.  ii  is  jM-if.  f'tly  clear  from  what  is  statrd  on  the  ii?cord« 

■  tii?i:    -l:!-  Miiu  was   liijund,  as  owner  of  th*'  L<»wn  of  Lvmo  Koiris  _ 


'iv./i  IK  till"  own- r  (»f  tliesu  viry  l»anks  and  walls,  to  roi>air  thost    —  > 
b-uil:    i\\v\  wal!^.     Wl.m  liu*  granted  t-»  tlu'  roiiiovation  of   Lymi        ■: 

■  th"  ov«'Mt  Jind  a'hniitaLVs  of  thr  tolls, he  transfmvd  to  them  at  thi—i^  e 

■  '.}  «=  ■  liii:     ■];  '  Hc'.l'ility  \^llicll  tli«'  rccript  of  that  jirotit  and  advan^^en- 

Ill   ijii-  i^i'lL-::.*  r:t   ill  tln'  Court  of  Enor  (o  n.  and  Ad.  .Sllj  Lor  — ^A 

'!'i,i«'!  'i  H  put.'    til'  lialiility  of  thi'  corpomtion.  on  tlie  obli^'atio  «: »n 

I  ■'  •  '.V  til-  1 1'  iirvi  piHiM'i-  of  the  cliarttT  containing  tin-  ileclarati^w  j»u 
ri  '-])"fiinLr  th»'  npairs.  i-xjircs^ly  declining  to  give  any  opinion  as  t^"  i*) 
tlie  kiiv/s  liability  to  kt-t^i*  the  sca-disires  in  re])air  before  the  granr^  ^t. 
Tliis  c:is»',  ill- lot'* 111 •,  does  iK't  dxciJi' till'  right  eont^-nilc*!  for  in  t!.f  Iif 
jiif-i'Mf  casr.  and  it  is,  tiiiMifor*\  neee^-saiy  to  ronsi(K*r  whetbtT  tl^  -J\o 
«li  [i  ):  laitt.s  ar:'  liat  !e,  iu'lopnulcnt  of  any  •^xiu'v-s  rondititm  or  cov — -.^i^'O- 
T-ant.  And  this  rai-es  tv;(»  «|ni'Mions:— 1.  Wluthi  r  the  Crown  w — :--^'a.< 
i:o-t;:i]   1 !  foii'  (Iw  graTit   to  j  roti-ct  tlu^  land  from  the  inundation  -  of 

tl:r  s<  a.  :iTid  if  s;«,  Mlu*tljer  tin'  dt-fiiidants  elaimini^Minder  the  Cro^^^^i-TTi. 
lotik  ll:«'  lam  I  (fni  ifi}f'i'('f  '1.  Whether  tlic  <lef(-n<iants<.  havinij  f^s^  ac- 
r  Titi-  1   the  (rlijirt -r  /^^iving  t!:«  in   the  sol**   pow.-i*  to  ^.-reet  piers  a      ^»tl 

\vl.!ir\    s  in  il^r  liarborof  St..Iolm,  an*  elotlw<l  witli  an  implied  trw a<*t 

rfjj-  tin*  bcnifll  <ir  tln'  pul)lic,  or  in  othr:-  worus,  wliether  tliey  iB^=a'^' 
]ji;l)li<.:  otJieers  a])j)ointerl  to  diM-hargt*  j^nhlie  <luty.     According  to  l^-^i* 
Mpi.ii.iji  t)f  H«st,  ( '.  J.,  ln'fon-  rcfcrrrd  to.  the  king  is   bound  by         Ms 
]ir(.,'ro;:'*'.tive  ti»  i)rotect  tl  "  -^liores  and  laiid<  adjoining  the  sea  fr — ^'^ 
Is  in-    ovurfluwrd   by  tin-   s.  a.  j'.nd   he   nfers   to   Call  is,  p.  lir>.  /w 

'  'liitt*.  I*i'vr:i.-.  17.S.  it  is  ^•;'!  -  tli-it  the  kin-j-  iMiivht.  befovr  anv  *4t-at  "*'ft' 
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«inadc  for  eommi8$ioners  of  sewers.'  provide  agaibfit  inundations  of 
the  sea  by  enibankmerits  and  other  i^ecessa,ry  lueaiia. 

In  Fitzh.  Nat.  Brev.  115,  it  is  said  that  the  .king  of  right  ought 
to  keep  and  defend  his  kingdom  as  well  agaijist  the  sea  ^  against 
enemies,  that  it  be  noft  drowned  or  wasted,  and  to  provide  remedy 
for  the  .same;  and  therefore,  if  the  sea-wftlls  be  broken," or  the  sewers 
or  glitters  not  scoured,  so  as  the  fresh  waters  cannot  have  their 
coursers,  the  king  ought  to  gmnt  a  commission  to  inquire  thereof, 
and  to  hear  and  oc^termine  the  defaults.  The  form  of  the  commission 
is  given,  authorizing  commissioiiiers  to  hear  and  detennine  whether 
sea-walls  are  broken,  and  by  whose  defaylt,  and  to  coinpel  the  n»p- 
aration  of  them  by  those  pei-soii^  by  whose  default  tin?  aamage  hap- 
pened, and  who  may  ]>e  benefited  by  the  repair.  The  case  of  the 
Isle  of  Ely  (10  Co.  141)  is  referred  to  in  the  books  on  this  subject. 
But  that  ease  does  not  drtoiinnc  that  the  Ifing  is  bound  to  repair 
sea-walls;  T»ut  only  that  he  mii^bt  do  so  by  virtue  of  his  prerogative 
as  the  guardian  of  the  realm:  in  odier  words,  that  a  commission  to 
comp«'l  the  r«']>nration  would  b<'  legal.  None  of  these  books  or  causes 
shew,  sr)  far  as  1  can  discover^  that  there' is  any  right  in  the  subject 
to  have  the  rej)airs  made,  on  which  a  remedy  against  the  ( 'rown 
could  b<'  foundc^l  liy  petition  of  T"ight  or  otherwise.  If  th(^  issuing 
of  such  couuiiiHsions  \va>  ;i  p^iit  of  tlni  prerogative'  power  of  the 
Crown,  which  it  might  «'>:ei-eise,  (.r  not;  then  I  conceive  the  subject 
would  have  no  iMod<' Cf  eTiforcini?'  it  atrainst  the  Crown,  and  no  lia- 
bility  wonU  jltJK'h  t(»  the  (/rcAvri's  grantee.  Tlu^  absence  of  any 
ca.se  shewi:,".:  *^  .-'t  such  a  ehiiiii  lia.-^  «'Ver  been  attempted  to  be  en- 
foix^e<i  a'jfainst  the  ( ^-own,  is  sti'onn-  (evidence  that  no  such  ri'dit  existed 
in  a  .subj(*et.  I  think,  then^fore,  that  no  burthen  of  protecting  the 
lands  a<IJoininM'  the  sea-shore  ^\onM  attach  upon  the  defendants, 
simply  a,s  the  grantees  of  tln'  (.^n)^vn.  Then,  secondly,  did  the  eliar- 
ter  create  an  implied  trust  f«>r  th«'  beneiit  of  the  public,  and  did  the 
corporation,  by  accepting  th»*  eliartcr.  bind  themselves  to  protect  the 
lands  frontinir  on  tho  ha.i*lM)r  from  the  overtiowiii'T  of  the  sea  ^ 

The  ciKse  of  Henley  /•.  tlie  Mav^^r  (if  Lvme  Re'ji?^  does  not  throw 
much  light  upon  this  (pKv^tion.  The  principal  point  in  contest  tln'iv 
was  wlietluM*  the  words  of  th«^  eh.'n-t.']-  er<*ated  an  express  contlitioii 
on  the  pirt  of  th<'  coiporjition  to  i(|mir,  theii*  lijil)ility  being  ^eareely 
flisputed  if  there  was  sueh  n  ((Midition.  Whatever  the  liability  of 
the  defendants  in  this  ea^*  mi^ht  be,  if  this  was  an  action  agaitist 
them  for  nei;:li'^(»nce  in  iv»t  bnjjdin^r  or  rei)airiiiir  wharves.  cVc, 
wherebv  a  v»*ssel  was  inlnved  i?;  TjaviLratinir  the  luii  boi-.  as  was  the 
case  of  (fibbs  r.  th«'  Tr;ist.cs  of  >Jersey  Doek"^  'Law  R.  J.  H.  i^oi'd, 
C  08)  i^  a  point  on  v.diielj  f  .••m  nrt  rcjiiired  to  e?q)vess  any  o]>iriion. 
It  Is  sufficient  to  say  that  e\  ^n  if  th«'  charter  does  create  any  implied 
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trasts  to  build  and  repair  wharves  for  certain  ]^urposes,  this  case 
does  not  come  within  toe  terms  of  it,  as  the  plaintiflTs  claim  to  have 
the  wharf  repaired  is  not  for  any  purpose  connected  with  the  navi- 
gation of  the  harbor,  or  the  convenience  and  accommodation  of 
the  shipping,  but  for  the  protection  of  buildings  which  he  has  erected 
on  land  occupied  by  him  fronting  on  the  harbor.  The  charter  im- 
poses no  duty  on  the  corporation  to  build  wharves  for  that  paipose. 
where  the  consequences  of  maintaining  the  doctrine  contended  for 
by  the  plaintiff  s  counsel  would  be  so  serious  to  the  coiporation,  by 
making  them  liable  to  erect  and  maintain  sea-walls  or  breakwaters 
along  a  very  considerable  extent  of  sea-coast,  I  think  it  would  re- 
(juire  very  clear  evidence  that  such  was  the  intention  of  the  Crown, 
and  that  the  charter  ought  to  declare  such  intention,  beyond  any 
reasonable  doubt,  before  such  a  construction  should  be  given  to  it 
On  both  grounds,  therefore,  viz:  1st,  that  even  if  the  king  was  bound 
to  protect  the  lands  adjoining  the  sea,  which  I  do  not  admit  in  the 
orainary  .»fcnse  of  the  woi-d  hounds  the  subject  has  no  means  of  en- 
forcin«r  the  Crown  to  do  so,  and  therefore  no  liabilitv  attached  to 
the  Crown's  grantee;  and  2ndly,  that  there  is  no  condition,  expressed 
or  implied,  in  the  charter,  requiring  the  corporation  to  build  sea- 
walls for  that  purpose.  I  think  the  defendants  are  entitled  to  judg- 
ment on  the  demurrer  in  this  case. 

I  i-egret  that  my  learned  brethren  are  precluded  from  taking  part 
in  this  decision,  and  that  a  c&^e  involving  questions  of  so  much  im- 
portance shall  depend  upon  my  judgment  alone. 

Judgment  for  the  defendants.* 


FrwHAY  V.  Barxes. 

Apbil  17,  1869. 

Manure  lying  iu  heaps  in  the  ham-yard  is  a  chattel,  which  may  be  taken  away  by 
ont-going  tenant,  even  after  his  tenancy  has  expired,  and  trover  will  lie  for  it  ^  ** 

held  or  token  away  by  the  laniUord. 

Tliis  was  an  appeal  from  the  (bounty  Court  of  King's.     The  actio ^i^  -^^^ 
was  trover  for  a  (juantity  of  manuiv  which  defendant  had  removes^^^^ 
from  a  fanii  occupied  by  plaintiff'  as  yearly  tenant,  which  farm  plaint-^^" 
tifTs  lanrllor<l  had  conveveil  by  deed  to  defendant.     The  defendaiJ"   ^"^ 
ivmovcrl  this  manure,  which  was  in  heaps  in  the  barn-yard,  affc^^^^^r 


*  Ritchie,  C.  J.,  and  Weldou,  J.,  being  ratepayers  of  St.  John,  and  Fiaher,  J., 
haWng  heard  the  argument,  todk  no  part 
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the  expiration  of  plaintifTs  tenancy,  but  before  ho  liad  quitted  pos- 
session of  the  farm.  The  lease  contained  no  stipulation  either  re- 
specting the  mode  of  management  of  the  farm,  or  the  disposal  of  the 
manure.  Defendant  claimed  the  manure  as  appurtenant  to  the  land 
and  as  passing  to  him  imder  the  deed  from  the  vendor;  plaintiff,  on 
the  contrary,  alleged  his  right  to  the  manure  which  had  accumulated 
during  his  tenancy.  The  County  Court  Judge  directed  the  jury. 
that  in  the  absence  of  any  custom  or  special  agreement  to  the  con- 
trajy,  the  out-going  tenant  had  a  right  to  the  tnanure,  and  that  if 
the  landlord  had  desired  to  have  it  used  upon  the  land,  he  should 
have  inserted  a  stipulation  to  that  effect  in  the  lease.  A  verdict 
having  been  found  for  plaintiff,  the  defendant  moved  for  a  new  trial 
on  the  ground  of  misdirection,  which,  after  hearing  argument  of 
counsel  on  both  sides,  the  learned  Judge  refused,  deciding  that  the 
manure  belonged  to  the  tenant  and  not  to  the  farm,  and  that  the 
defendant  in  removing  it  was  guilty  of  a  conversion  for  which  this 
action  would  lie.  The  argument  on  appeal  was  heard  in  Hilary 
Term  last. 

FraseTy  in  support  of  the  appeal.     The  mere  relation  of  landlord 
and  tenant  is  a  sufficient  consideration  for  tenant's  promise  to  man- 
age a  farm  in  a  husbandlike  manner,  and  an  action  will  lie  for  csLvry- 
ing  away  straw,  dung,  compost,  &c.,  against  the  implied  consideration 
of  tenancy,  Powley  v.  Walker,  (5  T.  R.  373).    WoodfalVs  L.  &  T.  446. 
Manure  is  an  appurtenant  to  the  freehold  and  passes  with  it  to  the 
grantee.     Smiths  Landlord  and  Tenant,  (Am.  Ed.  337).    This  is  also 
the  doctrine  in  the  American  Reports.     In  Perry  v.  CaiT,  (44  New 
Hampshire,  118),  it  is  held  that  manure  made  upon  a  farm  from  the 
consumption  of  its  products  is  regarded  as  belonging  to  the  realty, 
and  may  not  be  removed  by  a  tenant  in  the  absence  of  a  special  con- 
tract.    The  same  doctrine  is  laid  down  in  13  Gray,  Mass.  Rep.  53, 
41  New  Hampshire,  519,  2  Foster,  N.  H.,  524.    These  cases  shew 
that  the  current  of  American  authority  is  all  in  favor  of  manure 
being  regarded  as  appurtenant  to  the  freehold.     This  is  also  held  in 
Weatherby  v.  Ellison,  (19  Vt  Rep.  379),  where  the  Court  say :  "  The 
principle  may  be  regarded  as  well  settled;  that  manure  of  animals 
spread  about  the  barnyard,  or  lying  in  piles  at  the  stable  windows, 
is  so  attached  to  the  land  that  it  passes  by  a  deed  of  the  real  estate." 
Even  if  the  party  had  the  right  to  remove  the  manure,  it  being  in 
the  nature  of  a  quasi  fixture,  he  could  not  remove  it  after  the  term 
of  his  tenancy  had  expired,  and  not  having,  removed  it  during  his 
tenancy,  he  cannot  claim  it  now.    All  the  English  cases  in  regard  to 
manure  are  controlled  either  by  custom  or  covenant,  and^  aa  the 
principles  of  good  husbandry  require  the  manure  to  be  left  on  the 
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land,  the  Court,  in  decidinff  this  point  for  the  first  time,  should  not 
give  a  decision  which  will  operate  injuriously  to  tbe  principles  of 
good  husbandry  or  induce  a  muliiplicity  of  actiqas. 

Crawford,  contra.  It  is  not  sliew^n*  that  this  fann  was  leased  for 
agricultural  purposes,  and  to  bring  the  case  ^Hithin  the  American 
autorities,  that  ouglit  to  appear.  IS  either  does  it  appear  that  there 
was  manure  \ipon  the  farm  when  plaintift*  became  tenant.  •  Fi^i^tures 
are  not  distrainable  but  manure  is,  therefore  it  ia  not  a  fixture. 
Ridgeway  v,  Stafford,  (6  Ex.  404).  It  is  laid  down  in  Wm.'d  Exors. 
(3  ed.  574),  that  manure  in  heaps  is  personal  property,  and  this  is 
the  doctrine  of  all  Englisli  authorities.  Higgin  v,  Moi*timer.  (G  C.  & 
P.  61G).  Yearworth  v.  Pierce,  (Alleyn  32,  S.  C.  Sty.  GO),  Roberts  v. 
Barker,  (1  C.  &  M.  807),  go  to  shew  that  at  common  law  the  tenant 
has  a  right  to  take  away  the  manure ;  and  in  Oliver  s  Con.  there  is 
a  form  of  lease  forbidding  its  removal,  shewing  that  witliout  such 
stipulation  the  tenant  might  take  it  away.  See  also  \Vm.'s  Per. 
Prop.  71.  Beattie  v.  Gibbons,  (10  East,  110).  Manure  cannot  Ik' 
le\'iod  on  by  the  sheriff*,  but  this  is  by  statute,  it  is  tliorefoi*e  clear 
that  at  common  law  the  sheriff  would  have  had  a  right  to  levy,  and 
therefore  that  it  is  personal  propeHy.  This  being  the  case,  unless 
there  is  an  express  stipulation  or  custom  to  the  contrary,  the  tenant 
may  remove  it.  Arch.  Law.  &  Lcn.  320.  Even  the  American  au- 
thorities are  not  uniform  on  the  point.  The  case  of  Ruckeniian  ?•. 
Outwater  (4  Dutch.  New  Jersey  Rep.  581)  agrees  with  the  English 
cases  and  shews  that  manure  in  the  bam-yard  does  not  pass  with 
the  land.  As  to  the  tenant  not  being  in  a  position  to  claim  the 
manure  after  the  lease  expires,  it  is  clear  that  he  can  take  a  chatt-ol 
which  is  his  own  property  at  any  time. 

Cur.  adr.  ^ndt, 

Allrx,  J.,  now  delivered  the  judgment  of  the  Court. 

We  think  the  judgment  of  the  County  Court  is  correct.  The 
question  Is,  whether  manure  in  a  heap  is  a  chattel  or  is  paixel  of  the 
freehold.  It  is  said  in  Wm.  s  Exoi's.  (3  ed.  574)  that  dung  in  a  heap 
is  a  chattel  and  goes  to  tlie  executoi^s;  but  if  it  is  scattei'cd  on  the 
gi'ouiid,  so  that  it  cannot  be  gathered  without  gatheiing  part  of  the 
soil  with  it,  then  it  is  parcel  of  the  f reeholdy  for  which  is  cited  Year- 
worth  V,  Pierce  (Alleyn  32,  S.  C.  Sty.  00).  The  law  is  stated  in  the 
same  way  in  11  Vin^  Ab.  175,  1  Chit  Gen.  Pr.  92,  and  by  Parker,  J., 
in  Thomson  v,  Walsh  (2  AlleiXj  371),  though  in  that  case  tlie  manure 
was  not  produced  upon  the  land,  but  that,  w^e  think,,  doe^  not  alter 
its  character  as  a  chattel.  If  it  was  a  chattel,  did  the  plaintiff  lose 
his  right  to  it  by  not  removing  it  before  the  expiration  of  his  tenancy, 
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and  did  it,  by  remaining  on  the  land,  become  the  property  of  the 
owner  of  the  soil?  The  case  has  been  argued  on  the  analogy  of  the 
law  relating  to  fixtures,  in  the  sense  in  which  that  word  is  under* 
stood  in  questions  between,  t  landlord  and  tenant.  In  such  canes  the 
article  becomes  the  property  of  the  landlord  unless  it  ;is  removed  by 
the  tenant  during  the  tem:^  or^  perhaps,  while  he  continues  in  pos- 
session after  the  expii^^on  of  nis  temu  But  no  question  of  thai 
kind  arises  here,  because,  even  if  the  question  of  possession  would 
aflbct  the  case,  the  plaintiffs  lease  had  tenuinated,  and  he  had  sub- 
stantially given  up  iiie  possession  of  the  land  to  the  defendant,  and, 
therefore,  if  the  manure  could  be  considered  a  part  of  the  freehold, 
the  plaintiff  would  have  lost  his  ri^ht  to  it.  In  all  the  cases  where 
questions  of  this  kind  have  arisen  between  landlord  and  tenant,  the 
articles  have  been  ^actually  affixed  to  the  freehold  and  become  part 
of  it,  and  the  tenant  has  claimed  the  right  to  disannex  and  remove 
them,  but  here  the  manure  was  merely  lying  in  a  heap  on  the  land 
and  could  be  removed  without  breaking  or  disturbmg  the  soil,  it 
was  no  more  affixed  to  the  land  than  a  quantity  of  wood,  hauled 
there  for  fuel,  or  a  stack  of  hay,  would  have  been.  In  Higgion  (. 
Mortimor  (G  C.  &  P.  616)  the  alleged  wrong  was  the  digging  and 
carrying  away  the  earth  whicli  was  beneath  the  dung-heap,  and  not 
the  dung  itself.  If  then,  the  manure  was  a  mere  chattel,  what  is 
there  to  prevent  an  action  of  trover  being  brought  for  it?  In  Pen- 
ton  V,  Robart  (2  East,  88)  which  was  an  action  of  trespass  against  a 
tenant  for  pulling  down  and  taking  away  a  building  after  the  expim- 
tion  of  his  term,  Lord  Kenyon  asked  w^hether  if  he  liad  left  any 
personal  chattel  on  the  premises,  he  would  not  have  been  entitled  to 
it  after  the  term?  and  Laurence,  J.,  said  he  was  not  a  trespasser,  de 
bonis  aapirtatos.  In  Anthony  v.  Haney  (8  Bing.  186)  whicn  was  an 
action  of  trespass  for  entering  the  plaintiff's  close,  the  defendant 
pleaded  that  certain  of  his  goods  and  chattels  were  on  the  close,  and 
that  he  entered  to  take  them,  doing  no  unnecessary  damage.  The 
plea  was  held  bad,  but  Tindal,  C.  J.,  said,  in  answer  to  the  argument, 
that  the  owner  might  have  no  remedy  where  the  occupier  of  the  land 
refused  to  deliver  up  the  property,  or  make  any  answer  to  a  demand 
for  it;  "that  at  any  rate  the  owner  might  in  such  a  case  enter  and 
take  his  property,  subject  to  the  payment  of  any  damage  he  might 
commit,"  and  Park,  J.,  said:  "The  defendant  is  not,  as  it  has  been 
"contended,  without  remedy,  for  he  mi^ht  sue  in  trover,  after  a  proper 
'demand."  In  Wan^brough  r.  Mat  on  (4  A.  &  E.  884)  trover  was  held 
to  be  maintainable  by  a  tenant  against  his  landlord,  for  a  chattel 
left  on  the  property  by  the  tenant  when  he  gave  up  possession.  In 
Wilde  V.  Waters  (16  C.  B.  63  s.  c.  32  Law  &  Eq.  R.,  422)  it  was  ad- 
mitted  that  if  ihe  out-going  tenant  left  a  chattel  on  the  property  the 
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new  tenant  would  be  liable  in  trover  if  he  exercised  any  dominion 
over  the  chattel,  though  he  might  not  be  bound  to  allow  the  owner 
to  enter  and  take  it  away.  In  Leader  v.  Homewood  (5  Com.  B.  N. 
S.  540)  the  action  was  brought  for  fixtures  and  other  effects  left  by 
the  plaintiff  upon  the  demised  premises  at  the  end  of  his  tenancy, 
and  after  the  landlord  had  entered,  and  it  was  held  that  he  was  not 
entitled  to  recover  in  respect  of  the  uiiseeured  fixtures,  but  only  for 
the  conversion  of  the  otner  effects,  the  principle  of  law  beinff,  that 
whatever  is  fixed  to  the  soil  belongs  to  tlie  soil,  and  is  not  a  (£attel, 
but  parcel  of  the  freehold,  and  as  such,  not  recoverable  in  trover. 
Mackintosh  v.  Trotter  (3  IrL  &  W.  184).  It  is  clear,  therefore,  that 
the  owner  of  a  movable  chattel  does  not  lose  his  property  in  it  by 
leaving  it  on  the  demised  premises  after  the  expiration  of  his  lease, 
and  that,  if  the  owner  of  the  soil  exercises  dominion  over  it,  he  is 
liable  to  trover.  The  plaintiff,  then,  had  a  right  to  recover  in  this 
case  unless  the  defendant  can  make  out  that  the  manure  was  appur- 
tenant to  the  land,  and  passed  to  him  by  the  deed.  This,  we  think, 
he  has  not  made  out  by  any  of  the  English  authorities,  and  we  adopt 
tlie  law  as  stated  in  the  case  of  Ruckman  i\  Cutwater,  decided  m 
New  Jersey  (4?  Dutch.  581)  rather  than  in  the  other  American  cases 
cite<l  on  the  ailment. 

As  to  its  being  contrary  to  the  course  of  good  husbandry  to  remove 
manure  from  a  farm,  no  such  rule  obtains  m  this  coimtry.  In  Eng- 
land it  either  arises  from  express  contract,  as  will  be  seen  in  the 
precedents  of  farm  leases  in  Bythewood,  or  any  other  book  of  prece- 
dents, or  is  implied  fix)m  tlie  custom  of  the  country.  See  Roberts  v. 
Barker  (1  C.  t  Me.  810),  In  Hutton  v.  Warren  (1  M.  &  W.  472). 
Parke,  B.,  says  that  in  order  to  oblige  the  tenant  to  farm  according 
to  good  husbandry,  you  must  either  have  some  express  contract  or 
some  implied,  contract,  from  the  custom  of  the  country.  In  either 
case  it  could  not  alter  the  tenant*s  property  in  the  manure,  it  would 
onlv  uiake  him  liable .  to  an  action  if  he  sold  it  or  took  it  away. 
Burl>age  r.  King  (2  Chit  R.  24(;)  Rid^ay  v.  Lord  Stafford  (6  Exch. 
404).  For  these  reasons  we  think  the  judgment  of  the  County  Comt 
must  be  affirmed  with  costs.* 


*  Ritchie,  C.  J.,  and  Weldon,  J.;  not  ha\-iug  heard  the  argument,  took  no  p«it  m 
this  judgment. 


■  I 
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Woodstock  Railway  Company  v.  Tcppeb. 

Afril  17,  1889. 

In  ad  action  for  oallt  on  stock,  the  coroner  who  tnmmoned  in  the  jury  was  a  stock- 
holder, bat  before  receiving  the  venire^  trantferred  hit  stock,  which  was  not  all  paid 
ap^  to  -the  prsttdent  of  the  company.  The  Act  of  Incorporation  declared  that  no 
aajpaholder  skotdd  be  entitled  to  transfer  his  stock  unless  all  calls  were  paid.  In 
saniinoning  the  jury,  the  coroner  questioned  them  as  to  their  views  in  regard  to 
ndlways,  and  irU  guidedain  his  selection  by  their  answers. 

Held,  That  he  had  not  divested  himself  of  his  interest,  and  was  not  an  impartial 
officer,  and  there  must  be  a  venire  de  novo. 

This  was  an  action  to  recover  the  amount  of  a  call  on  certain  rail- 
way stock  subscribed  by  the  defendant.  At  the  trial  before  Weldon, 
J.,  at  the  Carleton  Circuit  in  September  last,  the  defendant's  counsel 
challenged  the  array  of  jurors,  on  the  ground  that  the  coroner  who 
issued  the  venire  was  a  stockholder  in  the  company  and  therefore 
an  interested  party.  It  appeared  that,  previous  to  the  venire  coming 
into  the  hands  of  the  coroner,  he  had  transferred  his  stock  to  the 
president  of  the  company,  but  the  calls  upon  it  were  not  at  that  time 
all  paid  up,  and  the  Act  of  Incorporation,  27  Vict.,  cap.  57,  §  7,  de- 
clares that  "No  shareholder  shall  be  entitled  to  transfer  any  share 
after  any  call  shall  have  been  made  in  respect  thereof,  until  he  or 
she  shall  have  paid  all  calls  for  the  time  being  due  on  every  share 
held  by  him  or  her."  It  also  appeared  that  the  coroner  in  summon- 
ms  the  jury  addressed  to  those  he  proposed  to  summon  the  question 
whether  they  were  in  favor  of  progress  and  railways,  and  was  guided 
in  summoning  them  by  their  answers,  summoning  only  those  who 
replied  affirmatively.  The  point  with  reference  to  the  challenge  was 
reserved,  and  the  case  went  to  the  jury  who  found  a  verdict  for  the 
plaintiflb. 

&  R.  Thomsoriy  Q.  C,  in  Michaelmas  Term  last,  obtained  a  rule 
nisi  for  a  new  trial  on  the  point  reserved.  He  contended  that  as  the 
law  declared  that  a  transfer  of  stock  could  not  be  made  until  all  calls 
had  been  paid,  and  as  the  calls  in  this  case  on  the  stock  transferred 
had  not  been  paid,  the  transfer  was  void  in  law  and  the  coroner  was 
still  a  stockholder  and  an  interested  paHy,  and  as  such  not  capable 
of  summoning  a  jury  to  tiy  a  case  in  whicn  he  was  interested. 

C.  H.  B,  Fisher  shewed  cause  in  Hilary  Term,  contending  that  the 
transfer  of  stock  made  by  the  coroner  was  bona  fide,  and  that  he 
was  not  an  interested  party.  The  defendant  must  make  out  a  case 
of  partiality  or  he  fails,  and  the  coroner  being  in  a  position  to  clear 
himself  of  any  interest  he  had,  and  having  done  so,  the  rule  should 
be  discharged 

8.  JB.  Thomson^  Q.  C,  contra.    The  circumstances  in  connexion 
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with  suiiimoiung  of  the  jury  amount  to  a  fraud  on  the  defendant. 
The  coroner,  an  interested  party,  summons  the  jury ;  he  selects  them, 
not  as  he  should  have  done  from  the  county  generally,  but  from 
those  hoMing  certain  previously  ascertained  views  on  the  railvray 
question,  and  in  this  way  the  defendants  rights  are  sacrificed. 

Cur.  adv.  vulL 

Ritchie,  (-.  J.,  now  delivered  the  judgment  of  the  Court. 

Wo  think  there  should  be  a  venire  (h  novo  in  this  case.  At  the 
time  the  action  was  commenced  the  coroner  was  a  stockholder  in  the 
company,  and  a  call  had  been  made  upon  his  shares,  which  was 
unpaid.  By  the  7th  Sect,  of  the  Act  incorporating  the  Woodstock 
Railway  Company,  (27  Vic.  c.  57),  it  is  declared  tnat  "  No  share- 
hokl^!r  shall  Yk^  entitled  to  transer  any  share  after  any  call  sliall  have 
l)een  made  in  respect  thereof,  imtil  he  shall  have  paid  all  calls  for 
the  time  being  due  on  every  shai'e  held  by  him."  It  is  difficult  to 
see  hov.-,  in  the  face  of  such  language,  a  shareholder  could  divest 
himself  of  his  interest  while  the  calls  remained  unpaid.  In  the  case 
of  Reg.  r.  Wing,  (17  Q.  B,  645),  it  was  held  that  a  shareholder  in  a 
compfjny  incorporated  under  the  Companies*  C^lauses  Cons(;lidation 
Act,  1845,  (8  i:  0  Vict.  c.  IG),  who  had  not  paid  up  all  calls  due  upon 
his  shai'os  could  not  make  a  valid  transfer  of  such  shares  as  against 
the  company.  The  section  of  the  Act  upon  which  that  case  was 
decided  is  almost  identical  with  the  7th  Sect,  of  the  27  Vict  c.  57. 
It  declnres  that  no  shareholder  shall  be  entitled  to  transfer  any  shai^ 
after  any  call  shall  have  been  made  in  respect  thereof,  until  he  shall 
have  paid  such  calls,  nor  until  he  shall  have  paid  all  calls  for  the 
time  being  due  on  ever)"  share  held  by  him.  We  deem  it  nght  to 
notice  that  the  coroner  in  this  case  stated  in  effect,  that  in  selecting 
the  jury  he  addressed  to  the  parties  he  contemplated  summoning,  the 
inquiry  Avhethcr  they  were  in  favor  of  progress  and  railw^ays,  and 
was  governed  in  his  selection  by  their  answers,  summoning  those 
only  who  replied  affirmatively.  This  could  only  have  been  done 
with  a  view  of  having  the  jury  composed  of  men  of  certain  ascer- 
tained oi)inions,  calculated  to  govern  them  in  their  adjudication  on 
the  mattei-s  likely  to  arise  in  the  litigation  on  which  they  would  be 
called  to  decide,  a  course  of  proceeding  wc  cannot  too  strongly  oon- 
deum.  The  duty  of  a  summoning  officer  is  impartially  to  select 
from  the  persons  in  the  county  qualified  to  serve  as  jurors,  good  and 
lawftil  men,  wholly  irrespective  of  their  opinions,  generally,  on  ques* 
tions  which  may  incidently  arise  in  the  progress  of  the  causes  they 
are  summoned  to  try.  The  summoning  officer  has  no  right,  in  the 
discharge  of  his  duty,  even  to  know  the  merits  of  the  question,  aftill 


EASTER  TEBM,  THJCaTY-SECOND  VICTORIA,  4§& 

^  Doe  ex  dem.  Comiel  v.  IHckinaoii. 

less  to  take  on  himself  to  decide  who,  from  thieiir  j^certaiXLed  opinions 
are  best  qualified  io  decide  it.    Fpr  tb^f^.  Teasons  we  i^mk  the 
coroner  who  summoned  the  jury  in  this  case  was  not.  aix  impartial 
officer,  and  that  a  venire  do  novo  should  issue.* 


Doe  ex  dem.  Conkel  v.  Dickikson . 

*  Apbil  17,  1869. 

Where  a  sheriff's  deed,  and  his  affidavit  of  due  execution  and  sale  bear  different  dates, 
parol  evidence  is  admissible  to  prove  that  they  were  executed  on  the  same  day. 

Where  Ji  nonsuit  has  been  ordered  on  one  ground  the  deftodant  cannot  sustain  it  by 
another. 

Ejectment  tried  before  Weldon,  J.,  at  the  last  Carleton  Circuit' 
The  plaintiff  claimed  title  by  a  deed  from  the  sheriff,  which  was 
dated  the  13th  February,  1841,  while  the  affidavit  of  tJie  sheriff  of 
the  due  seizure,  advertisement  and  sale  of  the  land,  reauired  by  4  Wm. 
rV.,  c  22,  bore  date  the  17th  January,  1843.  The  plaintiff's  counsel 
offered  parol  evidence  to  show  that  the  deed  was  executed  on  the 
same  day  as  the  affidavit,  but  the  learned  Judge  refused  to  admit 
such  evidence,  and  the  plaintiff  was  nonsuited. 

(7.  H.  B.  Fishery  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to 
set  aside  the  nonsuit,  on  the  ground  that  the  evidence  should  have 
been  admitted. 

S.  R.  Thmnson,  Q.  C,  shewed  cause  in  Hilary  Tenn.  The  original 
execution  in  this  case  was  not  forthcoming,  and  there  was  no  evi- 
dence of  a  proper  search  having  been  made  for  it  at  the  clerk's  office 
after  the  death  of  Winslow,  the  sheriff,  and  the  search  at  the  sheriffs 
offiice  was  made  by  the  lessor  of  the  plaintiff,  who  was,  I  contend^ 
not  the  proper  party.  The  effect  of  this  was  that  the  secondary 
evidence  of  the  execution  was  improperly  put  in.  [Ritchie,  C.  J.: 
Can  you  take  this  ground  now,  the  nonsuit  not  having  been  granted 
on  it?]  I  think  I  am  entitled  to  hold  it  on  any  ground.  If  a  non- 
suit is  moved  for  on  two  grounds,  one  tenable  and  the  other  unten- 
able, and  the  Judge  grants  it  on  the  latter,  I  contend  that  I  have  a 
right  to  sustain  it  on  the  other.  I  rely  on  the  ground  that  there 
was  no  proper  proof  of  the  execution  to  justify  the  admission  of 
secondary  evidence.     The  statute  must  be  strictly  followed. 

C.  H.  B,  Fisher,  contra,  contended  that  the  nonsuit  not  having 


*  fisher,  J.,  took  no  part  in  this  judgment. 
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been  granted  on  this  ground  it  could  not  not  now  be  talcen.  The 
case  of  Doe  ex  dem.  Bostin  v.  GonoUy  (3  Kerr,  70)  was  conclusive 
as  to  the  other. 

Cur.  adv.  vult 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court* 

We  think  the  rule  to  set  aside  the  nonsuit  in  this  case  should  be 
made  absolute,  on  the  ground  that  the  plaintiff  should  have  been 
allowed  to  show  the  actual  date  of  the  execution  of  the  sheriff's 
deed,  the  date  mentioned  in  the  deed  not  being  conclusive.  In  Bus- 
tin  V.  Donelly  (3  Kerr,  70)  Chipman,  C.  J.,  delivering  judmnent  in  a 
case  arising  upon  a  sheriff's  deed,  says:  "The  Act  expressly  requires 
"that  the  affidavit  should  be  made  at  the  time  of  the  execution  of 
"the  deed.  It  appears  to  have  been  made  on  the  2nd  February, 
"1844,  whereas  the  deed  bears  date  the  2nd  January,  1844,  and  there 
"was  no  proof  of  its  being  executed  on  any  other  day.  Now,  although 
"parol  evidence  is  admissible  to  show  that  a  deed  was  made  on  a 
"day  different  fi-om  the  date,  yet,  in  the  absence  of  such  evidence, 
the  date  is  conclusive."  There  must  be  some  evidence  to  show  that 
a  deed  was  not  executed  on  the  day  when  it  bears  date.'* 
The  nonsuit  in  this  case  having  been  ordered  on  the  ground  that 
the  affidavit  of  the  deputy  sheriff  of  the  re^gularity  of  tne  proceed- 
ings, was  not  made  at  the  time  the  deed  was  executed,  the  question 
of  the  sufficiency  of  the  search  for  the  execution  does  not  now  arise. 

Rule  absolute. 


tt 


Reed  and.  another  v.  Weldon. 

April  17,  1869. 

A  ship  was  insured  for  a  voyage  from  Liverpool  to  Cardiff,  thence  to  Aden,  and  from 
thence  to  India  or  Biiniiah.  .  She  waa  chartered  for  and  set  tail  from  Cardiff  to 
Aden,  with  the  intention  of  proceeding  from  Aden  to  Chinoha,  instead  of  India  or 
Burmah,  and  was  lost  before  reaching  Aden.  Held,— No  deviation,  and  that  the 
underwriter  was  liable. 

A  ship  was  insured  fbr  a  voyage  from  Dundee  to  St.  John,  N.  B.,  tfaenoa  iA  a  port  of 
discharge  in  the  United  iGngdom.  She  started  on  her  voyage  and  anivea  at  St 
John,  where  she  was  put  on  the  Uocka,  detained  seventeen  dayi»  repaired  and  re- 
classed.  Held,  That  this  changed  the  risk,  was  equivalent  to  a  deviation,  and 
avoided  the  policy. 

TVhere  at  the  trial,  a  nonsuit  was  moved  and  upon  hearing  the  opinion  of  the  Jndp,  a 
verdict  was  taken  by  consent  of  counsel,  the  (question  cannot  afterwmrda  be  nuaed, 
as  to  whether  the  case  should  have  been  submitted  to  the  jury.] 

*  Fisher,  J.,  took  no  part 
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Whether  cUhiy  m  a  vayutt  i»  unjuati&Mt  or  not,  if  a^qneitioQ  of  Uw  for  the  Jndge; 
bat  whether  enreeeoinole  or  not,  ia  a  qneetioii  for  the  jmrj. 

This  was  an  action  against  the  defendant,  as  underwriter,  on  three 
policies  of  insurance,  two  on  the  Mount  PleasaTU  and  one  on  the 
J^eter  MaxwdL  The  policies  on  the  Maumt  PUa»ant  were  under- 
written by  defendant  for  $400  and  $600,  and  were  dated  27th  Sep- 
tember, 1865,  and  7th  October,  1865,  respectively.  Under  them 
plaintiff  was  insured  "at  and  from  Liverpool  to  Cardiff,  while  there, 
and  thence  to  Aden  while  there,  and  from  thence  to  a  port  of  load- 
inff  in  India  or  Burmah,  and  thirty  days  after  arrival  with  leave  to 
cau  at  a  port  for  orders."  The  following  memorandum  was  endorsed 
upon  these  policies:  ''Permission  is  hereoy  given  for  the  ship  Mount 
Fleasamtt  insured  under  the  policy  herto  annexed,  to  use  Callao  and 
Chincha  Islands  instead  of  India  and  Burmah,  as  expressed  in  said 
policy.'^  Some  of  the  underwriters  si^ed  this  memorandimi,  but 
defendant  refused  to  si^  or  assent  to  uie  alteration.  The  ship  was 
chartered  to  Aden  and  sailed  from  Cardiff,  for  that  port»  wiui  the 
intention  of  afterwards  proceeding  to  Callao  insteaa  of  India  or 
Burmah.  She  met  with  the  loss  sought  to  be  recovered  on  the  pass- 
age from  Cardiff  to  Aden,  and  the  defendant  resisted  payment  on 
the  ground  that  the  voyage  was  changed  and  that  he  was  thereby 
discharged. 

The  policy  on  the  Peter  Maxivdl  was  on  a  voyage  from  Dundee, 
Scotland,  to  St.  John,  N.  B.,  and  thence  to  a  port  of  discharge  in  the 
United  Kingdom,  not  east  of  London,  and  thirty  days  after  arrival, 
with  leave  to  call  at  a  port  for  orders.  The  vessel  sailed  from  Dun- 
dee and  arrived  at  St.  John,  where  she  remained  fifty-one  days. 
While  in  St.  John,  and  after  being  unloaded,  she  w&s  placed  on  the 
blocks  and  overhauled,  repaired  and  reclassed.  She  remained  on 
the  blocks  seventeen  davs,  and  proceeded  on  her  voyage  on  the  28th 
November.  The  plaintiff  stated  in  his  evidence  that  the  vessel  wan 
l^ouffht  out  for  the  purpose  of  being  reclassed.  The  defendant  re- 
sisted the  claim  for  loss  on  the  ground  that  the  detention  in  St. 
John,  for  the  purpose  of  reclassing,  was  a  deviation  and  changed  the 
risk.  At  the  tnal  before  Ritchie,  C.  J.,  at  the  St.  John  August 
Circuit,  a  motion  was  made  by  defendant  for  a  nonsuit,  when  the 
learned  Chief  Justice  intimated  that  he  thought  that  the  abandon- 
ing or  intention  to  abandon  the  voyage  from  Aden  to  Burmah,  would 
not  discharge  underwriter  from  any  Toss  the  vessel  might  sustain  on 
her  voyage  from  Liverpool  to  Cardiff  or  from  Cardiff  to  Aden, 
whither  we  was  bound.  And  as  to  the  Peter  Maacwdl  he  thought 
that  the  detention  of  the  vessel  in  St.  John,  for  a  purpose  wholly 
foreign  to  the  voya^  insured,  and  while  there  placing  her  on  the 
blocks  to  be  reclassed,  an  operation  in  no  way  necessary  for,  or  inci- 
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(lent  to,  the  voyage,  varied  the  risk  and  was  equivalent  to  a  devia- 
tion, and  therefore  discharged  the  imderwTnter.  On  the  learned 
Chief  Justice  exptessing  this  opinion  the  counsel  agreed  that  a  ver- 
dict should  be  taken  for  plaintiff  on  the  three  poficies,  to  stand  or 
to  >x^  Induced,  or  a  nonstdt  entered,  as  the  Court  might  determine. 

6'.  It.  Tlionnsonj  C.  C,  obtained  a  inile  7?7>i  in  Michaelmas  Term 
last,  to  UMlucothe  verdict  or  enter  a  nonsuit 

A.  L,  Pa?wier,Q.'C.,  shewed  cause  in  Hilary  Term.     As  far  as 
ro^j^nls  the  voyage  of  the  Mount  Pleitsant  from  Liverpool  to  Cardiff 
and  from  thence  to  Aden,  there  was  do  deviation,  and  it  was  on  that 
portion  of  the  voyage  the  vessel  was  lost.     Tlie  policy  attaclied  before 
the  plaintiffs  concluded  to  deviate  and  go  to  Chincha.     The  vessel 
was  lo^t  l)eforc  she  got  to  the  dividing  point     The  defendant  con- 
tonds  that  this  was  a  substituted  voyage ;  but  I  contend  the  plaintiffs 
did  not  intend  to  abandon  the  voyage  to  Aden,  and  only  intended  to 
tie  vial*!  pftor  the  vessel  should  reach  Aden.     The  defendant  refuse*! 
to  siL^n  the  permission  indoi-se^l  on  the  policy  to  go  to  CThincha,  and 
I  coTitt  n«l  that  this  being  the  case  the  plaintiffs  were  not  bound  to 
p)  t(i  Cliincha;  all  the  undonvriters  not  having  consented.     This  was 
<jnly  a  ]M'rmission  as  far  as  it  went ;  if  the  vessel  went  to  Aden  and 
<i<^viate(i  cind  was  lost,  defendant  was  not  liable,  but  the  others  were. 
It  must  l)(*  Inirne  in  mind  that  the  evidence  was  distinct  and  plain 
that  tile  vessel  was  to  go  to  Aden,  beyond  that  he  had  only  a  per- 
mission to  Hoviato.     The   fact  of  her  being  chartereil  to  Chincha 
ina,k«'s  uo  diilerenc*'.     Marsden  v.  Reed,  (.'^  Enst  o71),  is  quit**  decisive 
on  tins  I'oint.     Bottomly  v.  Woo<l,  (5  B.  k>  i\  210),  is  also  in  p<:»int. 
If  a  vrsM'l  clears  for  another  port,  that  is  an  al>andonnient  of  the 
vnya^i',  but  if  this  is  not  done  a  mere  intention  to  deviate  does  not 
vitiati'  tlu'  ]K>]icy.     Neither  does  a  pennission  to  deviate,  not  acted 
on,  juno-int  to  a  deviation.     As  to  the  Pfffv  Maxwell,  T  contend  tha\, 
it  was  a  question  to  1h'  submitted  to  the  jury,  whether  the  risk  wn& 
inpvt<'naily  altered  by  the  vessel  l"K.*ing  <letained  seventeen  days  in  ^^ 
John,  foi-  the  purpose  of  bein<j  repaire<l  and  reclassed.     I  thint^;^^ 
sliudit  rhangc  which  dofs  not  mcrease  the  risk  does  not  affect  fcr  Jtt< 
poliev.     [KiTcMiK,  (■.  J. :  I  think  there  was  anything  but  a  slig   _J; 
ehaiiire  in  so  Ion*;  a  dcU'ution.     I  hvn\  a  strong  opinion  in  rcgaii^^H 
tijr  iiuiiti-r  at  th»*  trial,  for  I  thought  it  a  deviation  and  that  tXe  v  ■      i 
was  ine; rased,  \\vi  \  woidd  have  left  it  to  the  jury  to  fin<l  whet"  ^-Ji 
s!U-li  was  th<*  ra>e  had   I   been  asked  to  do  so.     I  thought  that  Ji 

K<vd  sl:(;uid  havo  told  the  underwritei-s  that  the  vessel  was  eoxx^^in^ 
to  St.  .lobn  to  be  reclas';e<i,  and  have  obtained  leave  on  the  polic«^^"'^ 
Hetain  lu-r  in  St.  John.  Sh(*  was  fiftv-one  davs  in  St.  John,  bi  r  xn^ 
d«iai:»id  x'vi'utoen  for  ivclassing.     Hnder  these  circumstances,  tH»en? 
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being  an  original  intention  not  to  go  the  round  voyage  as  set  out  in 
the  policy,  but  to  remain  in  St.  John  for  repairs,  I  thought  tlie  policy 
was  void.]  I  think  the  risk  was  not  increased  by  the  delay,  ^fhe 
simple  point  raised  is  one  of  deviation  and  whether  the  policy  was 
valid.  A  slight  deviation  will  not  invalidate,  the  test  being  whetlier 
the  risk  was  increased  or  not,  and  this  was  a  question  for  the  juiy 
to  determine. 

£».  iZ.  Thom9(m,  Q.  C,  contra.  I  agree  with  Mr.  Palmer  that  it 
was  a  questicm  for  the  jury  whether  the  risk  was  increased  by  the 
detention  or  not,  but  he  did  not  ask  it  to  be  loft  to  tliem.  1  als(j 
ihink  that  the  question  as  to  the  Mount  Pleasant,  wliether  there 
was  a  deviation  in  that  case,  should  have  been  left  to  them,  but  the 
moment  his  Honor  the  Chief  Justice  mled  as  ho  did,  I  ac([uiesced. 
Under  Langhom  v.  Aulnet,  (4  Taunt,  oil),  whether  this  act.  which 
is  complained  of  as  a  deviation,  is  within  the  scope  of  the  policy  oi 
not*  is  a  question  for  the  Court  In  this  case  the  Chief  Justice 
decided  that  it  was  not  within  the  scope  of  the  policy  to  class  the 
vessel  in  St.  John,  and  if  this  was  a  question  of  law  at  all  the  i  uliiii; 
was  correct.  With  i-eference  to  the  Mount  Pleciaunty  it  was  cicarl;y 
A  question  for  the  jury,  whether  the  vessel  stalled  on  a  ditreient 
vo}rage  from  the  one  insured  against  or  not.  The  defendant,  as  in- 
flurer,  had  a  right  to  have  his  teiminus  a  quo  and  rcJ.  (/lu'uh  stated  iii 
his  contract  Mr.  Reed,  after  the  contract  of  insuraiict.*  wa>>  iiiadv, 
found  that  his  vessel  was  chartered  to  the  Chincha  Islands,  a) id 
obtained  leave  from  some  of  the  underwriters  to  substitute  ('cil.  t> 
and  the  Chinchas  for  Burmah  and  the  East  Indies.  This  \vh> 
as  much  a  change  of  the  contract  as  if  it  had  been  wiitten  in  the 
body  of  the  policy.  I  contend  tliat  this  was  an  entire  alU> ration  of 
the  contract  and  voyage,  and  tliat  defendant  is  discliarged,  ju.st  ^is 
much  as  if  the  body  of  the  policy  had  been  altered  without  Lis  eon- 
sent  This  is  totally  different  from  the  case  of  an  intention  lo 
deviate.  [Ritchie,  C.  J.:  In  the  policy  thci  nndeiwriteis  are  not 
Joint  contractors,  but  each  party  contracts  separately.]  The  diiHeiilty 
here  is  that  the  plaintiffs  started  the  vessel  on  an  entirely  diirennt 
voyage  from  the  one  insured.  In  Wooldridge  v.  Boydell,  [  I  Dou«^. 
17),  it  is  held  that  wliere  there  is  an  intention  to  (Kviatc  it  avoids 
the  policy,  even  if  the  loss  takes  place  lx)fore  an  ivin^^  at  th(.-  ]}\iu:i'. 
of  deviation.  [Ritchie,  C.  J. :  Yes,  if  the  ternnnns  »/</  qiuia  is  not 
engrafted  on  the  {xjlicy.j  Why  should  that  make  a  <Iiti'(  rt'?LCi^  ' 
[Ritchie,  C.  J. :  Hare  v.  Travis,  (7  B.  &  C.  14),  st'ttles  the  |)oi;iv.] 
The  deviating  point  here  was  Aden.  It  is  a  fallacy  to  c^ali  a  toiu  ii 
ing  place,  such  as  Aden  was  in  the  policy,  a  tennhur')  <ul  <jaf  t,/,.  it 
was  merely  a  stopping  port.     Tasher  v.  (Jiuminghani,  (  I  tjiiu'r.  i\  ( '. 
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87),  is  exactly  in  point  with  this  case.  In  the  case  of  Marshall  v. 
Reed,  (3  East,  571),  mentioned  by  tho  Chief  Justice,  I  think  the 
judgment  of  Lord  EUenborough  is  in  my  favor. 

Cur.  adv.  vuU. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  brought  to  recover  the  amounts  under-written 
on  three  policies  of  insurance,  two  on  the  Mount  Pleasant  and  one 
on  the  Peter  MaxwelL  The  policies  on  the  Mount  Pleasant  were 
dated  the  27th  September,  1865,  and  7th  October,  1865,  and  were 
under-written  by  defendant  for  $400  and  8600.  By  these  policies, 
plaintiffs  were  insured  on  the  Mount  PleKisant  at  and  from  Liver- 
pool to  Cardiff,  while  l^ere,  and  thence  to  Aden,  while  there,  and 
from  thence  to  a  port  of  loading  in  India  or  Burmah,  and  thirty  davs 
after  arrival,  with  leave  to  call  at  a  port  for  orders.  On  these  poli- 
cies was  endorsed  a  memorandum,  "  Permission  is  hereby  given  for 
the  ship  Mount  Pleasant,  insured  under  the  policy  hereto  annexed, 
to  use  Callao  and  Chincha  Islands  instead  of  India  and  Burmah,  as 
expre&sed  in  the  condition  of  the  said  policy/'  This  was  signed  by 
some  of  the  underwriters,  but  not  bv  defendant,  who,  when  appli^ 
to,  refused  to  assent  to  the  proposed  alteration.  The  plaintin  says 
in  his  evidence,  "  The  Mount  Pleasant  was,  I  presume,  in  Liverpool 
when  policies  were  taken  out.  I  don't  know  when  she  sailed  from 
Liverpool.  Four,  five  or  six  weeks  after  I  got  the  policies,  I  went 
to  Thomas  and  Wetmore  to  get  the  endorsement  made,  but  wanted 
to  get  liberty  to  change  the  termination  of  the  voyage,  to  have  liberty 
to  go  from  Aden  to  Callao,  instead  of  to  India  or  Burmah,  and  I  got 
liberty  from  all  but  defendant.  Wetmore  said  he  would  not  consent. 
I  said  Mr.  Weldon  was  good  as  far  as  Aden,  at  any  rate.  I  consid- 
ered I  had  him  till  the  turning  off  point,  at  any  rate.  I  do  not  know 
whether  she  had  started  on  her  voyage  from  Liverpool  before  we 
made  the  change  or  not.  When  I  gpt  the  signature  of  the  under- 
writers to  this  pennission,  my  intention  was  that  the  ship  should  go 
to  Callao  and  not  to  India  or  Burmah,  and  when  I  did  get  the  poMcy 
I  did  intend  she  should  go  from  Aden  to  Burmah  or  India.  W^ 
found  she  was  chartered  fgr  Callao  and  we  got  this  permission."  On 
his  re-examination,  he  says,  ''  There  was  a  charter  from  Liverpool  to 
Aden,  and  Mr.  Kaye  made  a  charter  from  Chincha  to  Liverpool ;  she 
sailed  under  the  charter  to  Aden  and  this  was  never  altered.  The 
vessel  was  fixed  to  ffo  to  Aden  under  any  circumstances.  I  with- 
held no  information.'  On  cross-examination,  he  says,  "  She  did  not 
sail  under  the  charter  made  by  Ea^e  from  Chincha  to  liverpooL  I 
believe  when  she  sailed  from  Cardiff  the  intention  was  to  proceed  to 
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the  Chinchas  after  discharging  at  Aden,  and  not  to  go  to  India  or 
Burmah."  The  only  other  witness  examined  as  to  the  change  of 
voyage  was  James  L.  Dunn,  He  says :  "  I  saw  the  Mount  Phusant 
in  Liverpool  in  1865,  in  September,  I  think.  Mr.  James  Reed  was 
there  also;  he  said  she  had  got  a  charter  for  coals  for  Aden,  I  think." 
Re-examined.  "I  think  she  was. to  go  fi-om  Livoipool  to  Cardiff 
and  from  that  to  Aden ;  it  was  coals  she  was  to  cany  from  Cardiff 
to  Aden."  On  the  passage  from  Cardiff  to  Aden  she  met  with  the 
loss  now  sought  to  be  recovered,  the  payment  of  which  defendant 
resists  on  the  ffround  that  the  vova^^e  was  chan^red  and  he  was 
thereby  discharged  from  liability  on  the  policies. 

The  policy  on  the  Peter  Max^vell  was  on  a  vo3'age  from  Dundee, 
Scotland,  to  St.  John,  N.  B.,  and  thence  to  a  poit  of  discharge  in  the 
United  Kingdom,  not  east  of  London,  and  thirty  days  after  arrival, 
with  leave  to  call  at  a  port  for  orders :  beginning  adventure  at  and 
from  Dundee  aforesaid.  As  to  this  risk,  Mr.  Reed  says:  ''Peter 
Mawwell  came  out  here  from  Dundee,  and  loss  was  going  home ;  she 
was  here  fifty-one  days.  I  think  she  was  1343  tons  register ;  she 
was  loaded  with  lumber  here.  *  *  *  Peter  Maxwell  sailed  from 
St.  John  28th  November,  after  remaining  here  al>out  fifty-one  days. 
The  premium  is  for  the  round  voyage.  The  vessel  remained  here  to 
be  classed ;  she  came  out  to  be  reclassed,  that  was  the  object  of  bring- 
ing her  out  here.  She  came  out  specially  for  that  purpose.  We 
detained  the  vessel  seventeen  days  for  reclassing  longer  than  she 
would  have  been  detained,  in  the  ordinary"  course  of  a  voyage,  had 
she  come  here  discharged  and  loaded  in  the  usual  way.  She  was 
seventeen  days  on  the  blocks.  She  had  about  seven  hundred  tons 
of  coal  in,  if  I  remember  right ;  could  not  have  gone  on  the  blocks 
in  three  days  from  her  airival.  She  was  twenty-one  days  loading, 
seventeen  on  the  blocks,  and  remainder  would  be  for  discbarrjing.  I 
never  heard  of  any  protest  against  this  delay  until  after  the  loss." 
On  re-examination,  he  says :  "  A  classed  vessel  is  a  l^etter  risk  than 
an  unclassed;  she  only  required  reclassing.  The  probal>i]ity  is  they 
would  charge  a  greater  premium  starting  three  weeks  later." 

This  claim  was  resisted  on  the  groimd  that  the  detention  of  the 
vessel  in  St.  John  for  the  purpose  of  classing  her  was  a  deviation. 
A  motion  having  been  made  for  a  nonsuit,  the  learned  Chief  Justice 
intimated  that  as  to  the  Moitnt  Pleasant  he  thought  the  abandon- 
ing, or  the  intention  to  abandon,  the  voyage  from  Aden  to  Burmah 
would  not  discharge  the  underwriters  from  any  loss  that  the  vessel 
might  sustain,  on  her  voyage  from  Liverpool  to  ( -ardiff  or  from  Car- 
diff to  Aden,  whither  she  was  bound,  and  as  to  the  Peter  Maxivell 
he  thought  that  the  detention  of  the  vessel  in  St.  John  for  a  pur- 
pose wholly  foreign  to  the  voyage  insured,  and  while  there  placing 
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her  on  the  blocks  to  be  reclassed,  an  operation  in  no  way  necessary 
for,  or  incident  to,  the  voyage,  varied  the  risk  and  was  equivalent 
to  a  deviation,  and  therefore  discharged  the  underwiiter.     On  the 
couiLsol  hi^aring  this  expression  of  opinion,  it  was  agreed  that  a  ver- 
dict should  be  taken  for  the  plaintiff  on  the  three  polices,  to  stand 
or  to  be  reduced,  or  a  nonsuit  (.entered  as  the  Court  might  detenuine. 
It  c<annot  be  doubted  that  the  meaning  of  the  contract  of  insurance 
for  a  voyage  from  one  port  or  placf*  to  another,  and  thence  to  another, 
in  other  words,  for  the  vo^-agL'  or  voyages  named  in  the  policy,  is 
that  they  shall  be  perfornu^i  with  reasonable  diligence  and  without 
unnecessary  delay,  that  is,  with  all  safe,  convenient  and  practicable 
expedition,  and  in  the  regular  an<l  customary  ti*ack,  and  any  unjus- 
tifiable deviation  or  delay  discharges  the  underwriter  from  subsexjuent 
losses,  because,  if  votuntary  or  without  necessity,  it  is  the  substitu- 
tion of  anotluir  risk  and  detcnnines  the  contract.     This  is  an  ele- 
UKiutary  principle  of  the  law  of  insurance.     Now  with  reference  to 
the  Mod.nf  Hccmnit  we  think  plaintiff  is  clearly  entitled  to  recover 
for  tlie  loss  in  this  ease.     We  think  there  was  a  clear  inception  of 
the  voyage  insm-ed.     The  v<'ssel  sailed  on  the  voyage  for  which  she 
was  chark'red,  and  on  the  voyage  insured,  viz.,  from  Liverpool  to 
( 'ardifi*,  and  from  thence  to  Aden,  with  t!ie  intention,  no  doubt,  of 
dropping  the  subse([uent  poi-t,  that  is,  of  al^andoning  the  subsequent 
))ortion  of  the  voyage  for  which  she  was  insured,  viz.,  from  Atien  to 
a  port  of  loading  in  India  or  Burinah,  it  Iv^ing  clear  that  she  sailed 
with  the  intcMition,  after  fullilling  her  chaiier  to  Aden,  of  proceeding 
to  the  (liinchas  instead  of  India  or  Burmah.     This,  we  think,  the 
assured,  if  he  eliose,  had  n  right  to  do;  he  thereby  simply  relieved 
the  /lefendant  from  lids  liahility  on  his  policy,  but  his  intention  to 
go  from  Ad(ni  to  the  (^hiuehas  and  his  subsequently  acting  on  that 
intention  would  not,  in  our  opinion,  relieve  defemlant  from  the  pay- 
m(»nt  of  any  lo-s  aeoruinii;  while  the  policy  attached,  and  while  the 
vessel  was  in  the  e;>',ii*se  of  procec^ding  in  due  order  to  the  placei? 
named  in  the  policy.     It  is  no  more  than  the  plaintiff* shoi-tening  the 
risk  by  the  omission  of  one  or  more  of  the  hnnnhi)  (td  fjuos.     The 
only  ])ossibl(»  complaint  hen*  can  be  that  plaintiff  diminished  de- 
fendant's i-isk  by  p<'rfo)  iiiing  a  portion  only  (jf  the  voyage  insurtMl, 
and  abandoning  the  rest.     This  defendant  contends  he  had  no  right 
to  ilo;  hut  his  c(nit«'ntion  is  opposed,  in  oui*  opinion,  to  principle  and 
(-,xpr<*ss  arithority.     In  ilai-sfleii  /;.  Reed  (3  East  572),  the  risk  in- 
sured was  "At  an<l  from  Liverpcx)l  to  Pal(.*vm6,  Me.ssina,  Naples  and 
Leghoin,  provide<l  the  Fi'ench  should  not  be  at  Leghorn.     On  loss 
by  capture  defendant  paid  the  premium  into  court.     Soon  after 
<*ffecting  the  ]V)liey  intelligenct*  was  i-eceived  that  Leghorn  was  in 
the  hands  of  the  Fi<*nch,  and  the  ship  took  in  goods  and  cleai*c<i  oat 
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for  Naples  only,  and  had  no  goods  for  any  other  place  on  board. 
She  was  captured  with  the  goods  insured  on  board  by  the  French  in 
the  Bay  oi  Biscay,  and  consequently  before  the  dividing  point." 
On  the  counsel  arguing  that  the  voyage  insured  was  to  Naples  (Leg- 
horn being  in  the  hands  of  the  French),  by  the  way  of  Palermo  and 
Messina,  LeBlanc,  J.,  interposed  and  said,  "Suppose  the  ship  had 
cleared  out  for  Palermo  only,  and  manifestly  intended  to  go  there 
only  and  no  further,  was  it  the  intention  of  the  underwriter  that  the 
policy  should  not  attach  unless  she  went  to  all  the  other  places?"  In 
reply  to  this  question  the  counsel  says:  "Though  it  were  competent 
to  the  assured  after  such  a  policy  to  go  to  Palermo  only,  or  after 
going  to  Palenuo  t^  stop  at  Messina  without  proceeding  to  Naples, 
because  the  order  named  in  the  policy  would  still  be  preserved  as 
far  as  the  voyage  was  pursued,  ho  contended  that  it  was  not  compe- 
tent for  him  to  omit  either  of  the  places  fii>>t  named  and  to  go  direct 
to  the  further  terminus,  for  by  <l()ing  so  the  coui-se  of  the  voyage 
insured  is  altered  and  another  substituted  in  the  room  of  it."  And 
Lord  Ellenborough,  in  delivering  his  judgment,  says:  "This  is  not  a 
question  of  de\dation,  to  raise  which,  it  nuist  be  assumed,  that  the 
voyage  insured  was  c<:)mmenced  and  that  the  ship  afterwards  went 
out  OI  her  track  on  that  voyage.  But  there  is  no  question  of  that 
.sort  here.  The  loss  happened  before  the  dividing  point  to  any  of 
the  places  named  in  the  policy.  .  The  only  (question  is  whether  there 
was  any  inception  of  the  voyage  insured,  and  I  am  clear  that  there 
was..  I  think  that  the  vovaw  insured  to  Palermo,  Messina,  and  Na- 
pies,  meant  a  voyage  to  all  or  any  of  the  places  named,  with  this 
resei've  only,  that  if  she  ship  went  to  moie  than  one  place,  she  nmst 
visit  them  in  the  order  <lescribed  in  the  policy.  That  was  the  clear 
meaning  of  the  partieh*.  The  assured  liiust  only  not  invert  the  order 
of  the  places  as  they  stand  in  the  policy."  And  again  he  says: 
"For  the  puipose,  however,  of  this  argiim«'nt  I  will  a.ssume  it  as  a 
fact  that  the  ship  was  only  .L;(>ing  to  Naples,  and  then  I  say  that 
upon  the  true  construction  •  )f  such  an  assurance  as  this  the  assured 
is  at  liberty  to  drop  any  of  the  places  named,  Init  that  if  he  go  to 
more  than  (me  he  must  take  them  in  the  order  named  in  the  policy." 
Grosse,  J.,  says:  "This  is  a  (juestion  i)f  inception  of  the  voyage,  and 
although  wn  nmsff/t  tliat  tln^  ship  was  upon  her  voyage  to  Naples, 
by  way  of^Palenuo  and  .Nh>sina,  ^\hen  she  was  captured,  yet  I  will 
take  the  fact  to  1x'  that  s]u'  was  on  her  voyage  to  Naples  (mly. 
There  it  was  objected  that  tin's  was  not  the  same  vovaije  descril)ed 
in  the  policy.  But  it  could  not  be  <lenied  that  if  the  ship  had  sailed 
for  Paleiiiio  only,  as  put  by  my  brother  Le  Blanc  in  the  coui*se  of  the 
argument,  it  would  have  lujcn  within  the  policy,  and  if  so  in  prin- 
ciple I  cannot  distinguish  that  ])nnciple  from  this,  for  the  objection 
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would  equally  hold  that  it  was  not  Ihe  same  voyage  descrilxid/' 
Lawrence,  J.,  says:  "It  is  admitted  that  if  the  ship  had  cleared  out 
for  the  first  place  named  in  the  policy,  the  risk  would  have  com- 
menced, although  there  had  been  no  intention  of  prosecuting  the 
voyage  further.  Then  there  is  an  end  to  the  objection,  that  the  voy- 
age connnenced  is  not  identified  with  the  voyage  insured." 

This  doctrine  here  decided  is  adopted  by  the  Court  of  Exchequer, 
in  Ashley  v.  Pratt,  (16  M.  &  \V.  471),  in  which  case  Pollock,  C.  B., 
says:  "At  the  bar  the  easels  of  Beetson  v.  Haworth,  (G  T.  R.  571) ; 
Mai^sden  v.  Reed,  (5  East  572) ;  Gairdner  v.  Senhouse,  (3  Taunt  10) ; 
Bragg  r.  Anderson,  (4  Taunt.  220) ;  Sally  v.  Whitmore,  (5  B.  &  Al.  45), 
and  othei*s,  were  cited  to  illustrate  the  doctrine  upon  this  subject  of 
alleged  i-ules  of  deviation,  and  no  doubt  where  a  voyage  is  described 
to  specified  poits,  as  from  A  to  B  and  B  to  C,  and  especially  where 
such  is  the  regular  course  of  the  voyage,  it  is  a  deviation  to  go  to  C 
before  B,  and  if  the  voyage  be  intended  for  both,  Mai-sden  t\  Reed 
decided  that  such  a  vessel  need  not  go  to  all  the  ports,  but  she  must 
take  such  as  she  sailed  to,  in  the  order  named  in  the  policy."  Tliis 
case  was  aflinued  in  the  Exchequer  Chamber,  ( 1  Exch.  257),  and  is, 
in  our  opinion,  conclusive  in  the  case  before  us. 

As  to  the  Peter  MaxircU,  we  think  the  question  is,  has  there  been 
any  voluntary,  extraordinary  delay,  not  justified  by  nece^ssity  or  any 
thing  equivalent  to  necessity.  In  Smith  v.  Surridge,  (4  Esp.  25), 
Lord  Kenyon  said,  "  that  if  there  was  any  voluntary  delay  on  the 
pai*t  of  the  plaintifi"  there  is  no  doubt  it  would  avoid  the  policy."  In 
this  case  it  is  not  only  proved  by  plaintitt  himself  that  there  was, 
but  also  that  there  was  a  change  of  the  position  of  the  vessel  after 
her  aiTiyal  in  the  harbor  of  St.  John,  from  where  she  could  to  where 
she  could  not  take  in  her  cargo,  or  pui*sue  her  voyage  in  its  oi-dinarj' 
coui*se ;  and  that  this  continued  for  the  space  of  seventeen  days. 
Now,  in  the  words  of  2  Greenleaf  on  Ev.  §  40»S,  the  defence  of  devi- 
ation is  made  out  by  proof  that  there  has  been  a  voluntary  departure 
from,  or  delay  in  the  usual  or  regular  course  of  the  voyage  insured, 
without  necessity  or  reasonable  cause."  And  this  is,  no  doubt, 
strictly  accurate,  for  deviation  is  not  only  a  departure  from  the  course 
of  the  voyage,  but  it  is  any  material  clepaiture  from,  or  change  in, 
the  risk  insured  against,  without  just  cause.  It  is  not  necessary 
that  the  change  in  the  risks  should  increase  them.  The  parties 
agree  that  the  insurers  shall  assume  ceiiain  risks  and  no  others,  and 
the  assm*ed  has  no  right  to  substitute  any  othei-s  in  the  place  of  those 
assumed,  whether  they  be  gi^eater  or  smaller.  This  the  case  of 
Hai-tly  V,  Buggins,  decided  by  Lord  Mansfield  in  Michaelmas,  22  Qea 
III.,  reported  in  Park  513,  clearly  decides.  This  case  is  referred  to 
by  Tindall,  C.  J.,  in  Mount  v,  Larkins,  (8  Bing.  121).    He  says,  **  tbai 
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an  unreasonable  delay  in  commencing  the  voyage  insured  against, 
after  the  policy  has  actually  attached,  discharges  the  underwriter 
from  the  policy,  appeal's  not  only  from  the  reason  of  the  thing  itself, 
but  from  the  opinion  of  Lord  Kenyon  in  Smith  v.  Surridge.  *  *  ♦ 
Again,  that  an  unreasonable  delay  in  performing  the  voyage  insured 
is  equivalent  to  a  deviation  was  expressly  ruled  in  the  case  of  Hartly 
V,  Buggins,  where  a  ship  insured  at  and  from  the  coast  of  Africa  to 
the  West  Indies,  with  liberty  to  exchange  goods  and  slaves,  stayed 
three  months  beyond  the  usual  stay  of  ships  in  that  trade.  The 
Court  of  King's  Bench  decided  this  was  equivalent  to  a  deviation, 
and  Lord  Mansfield  said  the  single  point  before  the  Court  is  whether 
there  has  not  been  what  is  equivalent  to  a  deviation,  whether  the 
risk  has  not  been  varied,  no  matter  whether  the  risk  has  or  has  not 
been  thereby  increased.  The  same  principle  is  admitted  in  the  cases 
of  Vallance  v.  Dewar,  (1  Camp.  oCS),  and  Ougier  v.  Jennings  in  a 
note  to  that  case."  ''The  reason,"  Tindal,  C.  J.,  goes  on  to  say, 
"  upon  which  a  deviation  discharges  the  insurer,  is  not  that  the  risk 
is  thereby  increased,  but  because  the  insured  has  without  necessity 
substituted  another  voyage  for  that  which  was  insured,  and  thereby 
varied  the  risk  which  the  underwriter  took  upon  himself."  In  this 
ca.se  the  voyage  was  insured  from  Dimdee,  Scotland,  to  St.  John, 
New  Brunswick,  and  thence  to  a  port  of  discharge  in  tlie  United 
Kingdom,  that  is  to  say,  she  was,  with  all  reasonable  despatch,  to 
proceed  from  Dundee  to  St.  John,  there  imload,  and  load  a  cargo,  and 
return  to  a  port  of  discharge,  etc.  Instead  of  which  she  sailed  to 
St.  John  from  Dundee,  but  did  not  there  proceed  to  discharge  her 
cargo  and  take  in  another,  with  a  view  of  sailing  to  a  port  of  dis- 
charge, but  after  unloading  her  cargo,  without  necessity  went  on  the 
blocks,  for  a  purpose  wholly  foreign  to  the  voyage,  where  she  remained 
seventeen  days,  in  a  position  which  not  only  rendered  it  impossible 
for  her  during  that  time  to  take  in  a  cargo  or  pursue  her  voyage, 
but,  necessarily,  materially  varied  and  materially  increased,  during 
all  that  time,  the  risk,  for  it  is  self-evident  the  risk  of  a  vessel  on 
the  blocks,  undergoing  the  examinations,  additions  and  alterations 
incident  to  the  process  of  repairing,  must  be  materially  difFerent 
from  that  of  a,  vessel  afloat  pursuing  her  voyage,  because,  inde- 
pendent of  every  other  consideration,  there  is  the  same  risk  of  the 
voyage,  and  the  rivsk  of  the  vessel  in  the  position  where  she  could 
take  in  cargo,  and  prepare  for  her  voyage,  with  the  additional  risk 
of  going  on  the  blocks,  remaining  there  in  the  hands  of  the  ship- 
wrights and  artizans,  coming  off  the  lilocks  and  returning  to  the 
position  she  left  when  she  departed  from  the  direct  coui-se  of  her 
voyage,  to  say  nothing  of  the  increa«^ed  time  for  which  the  lial)ility 
of  the  underwriter  would  attach,  and  the  later  season  of  the  j'ear  at 
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which  the  return  voyage  would  have  to  commence,  and  of  which  the 
plaintiff  himself  said,  "the  probability  is,  they  would  charge  a  greater 
premium,  starting  three  weeks  later,"     But  it  has  been  ui'ged  that 
this  was  a  question  for  the  jury,  and  not  for  the  Judge.     It  was  not 
at  the  trial  asked  by  either  party  to  submit  any  questions  to  the  juiy, 
but  on  the  learned  Chief  Justice  expressing  his  opinion,  a  verdict 
was  taken  by  consent  for  the  plaintiff  on  the  three  policies,  to  stand, 
or  be  reduced,  or  a  nonsuit  entered,  as  the  Court  might  direct.     In 
Morgan  v.  Couchman,  (14  C.  B.  100),  Williams,  J.,  says:  "I  am  of 
opinion  that  it  is  not  competent  to  counsel,  after  making  a  stand 
upon  a  point  of  law,  to  fall  back  upon  the  evidence,  and  afterwards 
say  that  the  matter  ought  to  have  been  submitted  to  the  juiy."     And 
in  Caterall  v.  Hindle,  (L,  R.  2  C.  P.  3G8),  Kelly,  C.  B.,  says :  "  I  should 
be  extremely  soiiy  to  interfere  with  the  general  undei-standing  of 
the  bench  and  bar,  that  a  new  trial  will  not  be  not  be  granted  on  the 
ground  that  a  question  has  not  been  left  to  the  juiy,  wnen  the  party 
interested  in  it  has  not  asked  the  Judge  to  leave  it  to  them."     But 
apart  from  this,  is  there  not  a  clear,  distinctive,  unreasonable  and 
unjustifiable  delay  ?     Unreasonable  delay  is  properly  a  question  for 
the  jury;  unjustifiable  delay,  a  question  of  law  for  the  Court.     That 
is  to  say,  delay  in  the  one  case  would  not  avoid  the  policy,  because 
the  object  of  the  delay  was  consistent  with,  or  in  furtherance  of,  the 
objects  of  the  voyage,  unless  such  delay  was  for  an  unreasonable 
time  ;  in  the  other,  the  delay  would  vacate  the  policy,  because  the 
delay  was  for  a  pui-pose  foreign  to  the  vo}'age,  and  therefore  wholly 
unwarranted.     If  this  delay  is  capable  of  explanation  and  turns  on 
the  question  of  its  reasonableness  in  and  being  incurred  for  the  pur- 
pose of  the  voyage,  then,  clearly,  it  is  a  (question  foi  the  jury,  as 
where  it  is  alleged  there  has  been   unreasonable  and  unnecessaiy 
delay  in  loading  or  discharging  a  cargo,  or  in  the  despatching  of  a 
vessel,  when  loaded.     But  in  this  case,  there  were  no  facts  in  dispute 
to  leave  to  the  jury,  and  the  only  (question  seems  to  us  to  be,  was 
there  any  voluntary  extraordinaiy  delay  not  justified  by  necessity 
or  any  thing  equivalent  to  necessity,  and  this,  if  the  case  had  gone 
to  the  jury,  it  seems  to  us,  the  Judge  would  have  been  bound  to  tell 
the  jur}*"  was  undisputed  and  in  fact  admitt<id,  and  therefore  that 
plaintiff  having  voluntarily  placed  his  ship  without  necessity  on  the 
blocks  which  removed  her  from  the  course  and  absolutely  prevented 
her  from  pursuing  her  voyage,  foi-  a  period  of  seventeen  daj's,  thereby 
varied  the  risk  and  did  that  which  was  equivalent  to  a  deviation, 
and  so  avoided  the  policy.     This  was  the  view  taken  by  the  learned 
C*hief  Justice  at  the  trial.     The  burthen  of  the  plaintiffs  contention 
is,  that  the  lisk  on  a  reclassed  vessel  on  the  voyage,  would  not  be  as 
great  as  on  one  not  reclassed.     This,  if  so,  is  just  what  we  think 
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plaintiff  had  no  right  to  impose  on  defendant,  and  should  not  have 
been  submitted  to  the  jury,  because,  whether  greater  or  less,  plaintiff 
had  no  right,  by  altering  the  coui-se  of  the  voyage,  to  change  the  risk, 
and  defendant  has  a  right  to  say  that  it  was  not  the  contract  he 
enterekJ  into.  Plaintiff  nad  no  right  to  initiate  a  risk  in  port  and  a 
voyage  at  a  different  time  to  whicn  defendant  had  not  assented,  and 
then  daim  by  way  of  set  off  that  when  that  risk  was  over  and  the 
voyage  resumed,  defendant's  position  would  not  be  altered.  In 
Langton  v,  Allant,  (4  Taunt.  512),  Gibbs,  J.,  says:  ''Now  was  this 
stay  in  the  meantime  a  purpose  "within  the  scope  of  the  adventure  ? 
Whether  it  was  or  not,  is  not  for  the  consideration  of  the  juiy ;  it  is 
a  question  solely  for  the  consideration  of  the  Court.  Whether  the 
ship  stayed  an  unreasonable  time  or  not,  for  that  pui'pose,  was  a 
question  for  the  jury."  That  is  to  say,  if  the  purpose  ^vas  within 
the  scope  of  the  adventure,  delay  is  not  equivalent  to  a  deviation, 
unless  it  be  unreasonable,  and  whether  reasonable  or  unreasonable, 
it  is  to  be  determined  not  by  any  positive  and  arbitraiy  rule,  but 
dependent  on  the  state  of  things  existing  at  the  place  where  the  ship 
happens  to  be ;  for  a  reasonable  time,  for  the  purposes  of  the  adven- 
ture insured,  must  be  allowed.  In  Inglis  v.  Vaux,  (3  Camp.  437),  the 
policy  was  on  the  ship,  at  and  from  Liverpool  to  Mai-tinique,  and  all 
or  any  of  the  windward  and  leeward  islands.  "  The  ship  arrived  at 
Martinique;  the  captain  disposed  of  his  outward  cargo,  except  a  small 
quantity  of  lime  and  bricKs.  With  these  he  sailed  for  Antigua, 
where  she  was  lost.  The  captain  said  he  stopped  at  Antigua,  paitly 
to  dispose  of  the  outward  cargo  and  partly  to  procure  a  homeward 
cargo.  Lord  Ellenborough  mled  that  tlie  captain  had  no  riglit  to 
mix  up  together  the  two  objects,  of  disposing  of  the  remnant  of  the 
outward  cargo  and  procuring  a  homeward  cargo,  at  the  risk  of  the 
underwriters  on  the  outward  voyage,  and  when  the  disposal  of  the 
outward  cargo  ceased  to  be  the  sole  reason  of  his  stay  at  Antigua, 
these  underwriters  were  discharged,  and  so  in  many  other  cases.* 


*  Weldon,  J.,  being  related  to  defendant,  took  no  part. 
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The  Queen  v.  The  Justices  of  Westmorland. 

In  re  Wilson. 

April  17th,  1869. 

Where  in  a  b:istanly  case  by  consent  of  counsel  a  single  Jnstice  trie<l  the  matter  alone 
and  ut'terwariis  ma<Ie  an  onler  of  aiFiliation,  the  Court  held  that  a  Court  could  not 
be  con-^titutcMl  by  cons-en t,  and  ordered  the  proceedings  to  l)c  quashed. 

Hold,  :ilso,  tliat  the  Court  not  being  properly  constituted  there  was  no  trial  at  all, 
and  tlie  party  was  required  to  enter  into  recognizances  to  answer  the  charge  before 

the  sessions. 

D.  L.  Ilanrngfon,  in  Michaelmas  Tenn  last,  shewed  cause  against 
EL  rule  Ills!  iov  a,  certiorari  to  ivmove  the  proceedin^^  in  this  case 
for  the  puii:)CKse  of  quashing  the  order  of  affiliation  of  bastardy  made 
by  James  W.  Chandler,  Es(|uiiv,  a^^ainst  Wilson.  The  affidavits  dis- 
closed the.  fact  that  the  matter  came  on  at  sessions,  Justices  Chand- 
ler and  Charters  being  on  the  bench.  The  latter  stated  that  he 
could  not  well  remain,  haviii^^  important  business  to  transact,  and 
no  other  Justice  being  present,  by  consent  of  the  counsel  on  both 
sides.  Justice  Chandler  proceeded  to  try  the  matter  alone,  and  an 
order  was  made  a^gainst  Wilson,  and  the  objection  was  then  taken 
that  the  Court  being  improperly  constituted  had  no  jurisdiction. 
He  contended  that  defendant's  counsel  having  c(msented  to  the  Court 
thus  c«3nstitute<l  acting,  and  the  order  appearing  on  the  records  as 
made  by  the  Couit  when  two  Justices  were  present,  according  to 
the  aLCreeiiient,  and  the  writ  of  certiorari  being  in  the  discretion  of 
the  Court,  the  Couit  will  not  allow  the  party  to  take  advantage 
of  his  own  wrong  or  to  object  lo  a  pi'oceeding  taken  by  his  oAvn  con- 
sent. Tile  authorities  are  clear  that  when  a  Judge  is  interested 
consent  vrill  waive  any  objection  to  jurisdiction. 

B.  Bof-iford,  contra,  was  not  called  on. 

Per  Ct'.runiu  A  Court  cannot  be  constituted  by  consent,  for  it 
cannot  give  jurisdiction  where  the  constitution  of  the  Court  is  in- 
herently defective.  A  mattt^r  of  fonn  may  be  waived  by  consent 
where  the  Court  is  properly  constituted,  but  here  there  is  an  inhe- 
rent de'ect,  one  Justice  sitting  instead  of  two,  and  the  whole  pro- 
ceeding is  such  that  it  could  not  be  sustained  on  principles  of  puolic 
policy.     The  rule  must  be  made  absolute. 

Return  having  been  made  a  rule  nisi  was  obtained  to  quash  the 
proceedings. 

D,  L.  11  (.ni  ingtoUy  in  Hilary  Tenn,  contended  that  before  the  Court 
made  an  order  absolute  to  quash  the  proceedings,  they  should  com- 
pel the  pai-ty  to  enter  into  recognizances  to  appear  at  the  next 
sessions.     1  Burns  Jus.  387  shewed  this  had  been  the  practice  in 
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England.  Rex.  v.  Gibson  (Wm.  Black,  198).  He  submitted  that 
in  the  interests  of  public  justice  it  was  necessary  the  party  should 
be  bound  over  to  appear. 

G.  Botsfard,  contra.  This  is  certainly  a  novel  application.  It 
would  be  a  gross  injustice  to  trj'  this  man  twice  for  the  same  offence. 
There  is  no  modem  case  that  can  Ikj  cited  to  shev*^  that  a  man  should 
be  I'equired  to  enter  into  recognizances  in  a  case  like  this. 

Cur,  adv.  vidt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

It  appears  to  be  the  pi-actice  in  England,  that  a  rule  nisi  for  a 
certiorari  to  quash  an  order  in  a  bastardy  case,  cannot  be  argued 
unless  the  defendant  is  in  Couix.  See  Rex  v.  Price  ((>  T.  R.  148); 
Rex  V.  Matthews  (Salk,  47o). 

In  Rex  v,  St.  Marys  Nottingham  (13  East  57  n.)  where  an  order 
of  l>astardy  was  quashed,  the  Court  said  it  was  the  c<jurse  always 
on  quashing  an  order  of  l)astaidy  to  take  a  recognizance  of  the  re- 
puted father  to  appear  at  the  next  sessions;  and  in  Rex  v.  Gibson 
(1  Wm.  Black,  198),  where  an  order  of  bastardy  was  (juashed,  the 
defendant  enterinor  into  recomizance  to  abide  the  order  of  the  ses- 
sions  below,  the  Court  said  that  was  the  reason  why  the  personal 
appearance  of  the  defendants  was  in  these  cases  always  recjuired. 
So,  in  Burn's  Just.  387,  it  is  said  that  the  Court  used,  i>efore  the  2 
and  3  Vict.,  c.  85,  when  it  c[uashed  the  order  as  bad,  to  l;ind  the  de- 
fendant to  appear  at  the  next  sessions,  and  abide  th<.'ir  cider  and 
Bac.  Ab.  ''Bastardy,"  [E]  vol.  2,  p.  07. 

But  upon  the  removal  of  the  case  by  certiorari  the  Court  of 
King's  Bench  may  either  reverse  the  order  in  whole  or  in  part,  and 
though  they  reverse  the  order  for  in^egiilarity  yet  will  they  oblige 
the  rather  to  give  security  to  appear  at  the  next  sessi()ns  to  abide 
such  fuither  order  as  shall  be  made.  It  is  for  this  reason  tliat  the 
personal  appearance  of  the  defendant  is  required  on  a  motion  to 
quash  an  order. 

The  case  of  the  Queen  v.  Gaunt  (Law  R.  2  Q.  B.  4<>())  confirms 
the  doctrine,  and  decides  that  a  person's  dismissal  on  the  merits  is  no 
bar  to  the  matter  being  re-heard,  though  when  the  dismissal  is  upon 
the  merits,  the  Justice,  on  any  subsequent  application,  should  defer 
so  much  to  the  fonner  decision  as  to  treat  the  matter  as  res  judicata, 
unless  it  be  shewn  that  what  mav  be  called  the  first  trial  was,  for 
some  reason  or  other,  not  fair.  But  in  the  present  cast;  there  was  no 
trial  at  all.  The  Court  was  not  properly  constituted;  in  fact  it  was 
no  Court;  and  therefore  it  would  be  most  unjust  to  sutler  the  de- 
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fendant  to  depart  ^vithout  entering  into  recognizance  to  answer  the 
charge  before  the  properly-  constituted  tribunal.  The  English  prac- 
tice is,  in  our  opinion,  most  reasonable,  and  entirely  applicable  to 
this  country,  and  will  be  hereafter  acted  on  as  the  settled  practice 
of  this  Court. 

Rule  absolute  to  quash  the  oi'der  on  the  defendant  entering  into 
recognizance  to  appear  at  the  Westmorland  Sessions  to  answer  the 
charge. 


Gilbert  v.  Campbkll. 

APBn.  17.  1S69. 

Where  a  party  to  a  contract  disables  himself  from  performing  it,  the  other  party's 
right  ot  action  for  the  breach  immediately  attaches 

The  sutiiciency  of  ]>reliminary  evidence  of  the  loss  of  a  document  to  entitle  seoondar^' 
evidunce  to  bo  received  is  a  question  for  the  Judge  at  the  trial  to  determine. 

Where  a  commission  for  the  examination  of  witnesses  abroad  was  issued  directing  the 
depositions  to  be  taken  before  four  conmiissioners,  one  of  whom,  though  notilied, 
dill  not  attend,  and  the  commission  was  executed  i)y  the  other  three,  in  the  absence 
of  any  protest  at  the  time,  or  suggestion  that  defendant  had  been  injured  by  its  ex- 
ecution by  throe  only,  and  where  he  had  an  opportunity  of  applying,  at  term,  to 
suppress  the  depositions,  the  Court  held  that  the  objection  was  waiveil  and  it  was 
too  late  to  object  to  their  reception  in  e\'idence  at  the  trial. 

A  party  cannot  make  evidence  for  himself  by  a  letter  written  to  the  opposite  party, 
cont^iiniiij^  a  statement  of  the  damage  he  has  sustained  by  reason  ot  that  |Murty'8        , 
breacli  of  contract,  and  a  letter  written  to  plaintiii'  by  his  attorney  containing  a 
statement  of  the  damages  j)laintiff  had  sustained  from  defendant's  breach  of  con- 
tract, is  inadmissible  in  evulence. 

A  itlaintiil'  in  equity  before  decree  has  the  power  to  discontinue  hia  suit,  and  where  a 
breach  of  his  contract  results  from  his  not  doing  so  he  is  liable. 

In  an  action  for  breach  of  defendant's  contract  to  assign  certain  judgments  and  mort- 
gat^es  on  plaintifTs  property  to  him,  the  latter  caimot  recover  damages  for  injuiy 
(lone  to  his  business  and  creiUt,  in  consequence  of  the  sale  of  his  property  under  a 
decree  in  equity. 

This  was  an  action  brought  to  recover  damages  for  breach  of  an 
agi'eement  entered  into  between  plaintiff  and  defendant,  tried  before 
Weldox,  J.,  at  the  Westmorland  Circuit,  in  July,  1867.  The  agree- 
ment, the  declaration  which  contains  the  histoi  y  of  the  case,  and  the 
material  facts,  are  fully  set  out  in  the  judgment  of  the  Court.  A 
verdict  ha\nng  been  found  for  plaintiff, 

S.  It  Thmnsoiiy  Q.  C,  in  Michaelmas  Term,  1867,  obtained  a  rule 
nisi  for  a  nonsuit  or  new  trial,  on  the  following  grounds: — ^For  non- 
suit. 1.  That  there  was  no  evidence  of  a  proper  deed  of  assignment 
having  been  tendered  to  defendant.     2.  !No  proof  of  tender  of  the 
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money  by  the  plaintiff.  3.  If  there  was  proof  of  tender  of  a  deed 
of  assignment  to  the  defendant,  it  was  not  such  a  deed  as  he  was 
bound  to  execute.  4.  That  the  conditions  precedent  on  the  part  of 
the  plaintiff  not  having  been  performed,  the  defendant  was  excused 
from  the  performance  of  his  agreement,  he  not  having  paid  the 
money  to  aefendant  on  the  day  required.  5.  That  plaintiff  did  not 
insure  the  property,  as  required  by  the  fifth  clause  of  the  agreement, 
he  having  insured  in  Campbells  name  instead  of  in  his  own,  and 
a&signing  to  Campbell,  as  required.  G.  That  no  assignment  could  be 
made  by  defendant  until  the  time  for  payment  had  elapsed,  accord- 
ing to  the  agreement,  which  was  on  the  1st  of  August,  1867,  and 
after  the  action  commenced.  7.  No  evidence  of  ^pecial  damage  on 
the  part  of  plaintiff,  or  of  malice  on  the  part  of  defendant.  8.  That 
the  insurance  company  were  bound  and  entitled  to  an  assignment 
of  the  moiiigage.  9.  No  evidence  of  the  agreeuient,  the  secondary 
evidence  being  improperly  admitted. — For  new  trial.  1.  Improper 
admission  in  evidence  of  the  commission  executed  at  Glasgow,  be- 
fore three  commissioners,  it  being  directed  to  four.  2.  Improper 
admission  of  conversations  between  the  plaintiff  and  Bell,  prior  to 
the  agreement.  3.  Improper  admission  of  plaintiff's  evidence  as 
to  his  business  and  loss  of  credit,  in  consequence  of  the  sale  of  his 

!)roperty,  under  the  decree  in  Equity.  4.  Improper  admission  of  the 
etter  from  plaintiff  to  defendant,  containing  a  statement  of  the 
•damages  he  had  sustained  and  of  the  letter  from  plaintiffs  attorney 
to  him,  and  statement  of  damages  attached.  5.  Improper  admission 
of  the  Judge's  order  for  the  commission.  0.  Improper  atlmission  of 
Moore's  evidence  as  to  the  plaintiffs  credit,  he  having  been  only 
called  to  produce  a  paper.  7.  That  the  verdict  on  the  tii*st  count 
was  against  evidence,  and  the  Judge's  charge,  and  that  the  damages 
were  excessive.  8.  That  the  verdict  on  the  second  count  was  against 
law,  evidence,  and  the  Judge's  charge. — Misdirection  in  telling  the 
jury.  1.  That  a  plaintiff  in  a  suit  in  Equity  could  discontinue  the 
suit,  and  that  it  was  the  duty  of  the  Campbells  to  do  so  under 
the  agreement.  2.  That  the  plaintiff  was  entitled,  upon  payment, 
to  an  assignment  by  defendant.  3.  As  to  payment  by  the  plaintiff. 
4.  In  leaving  to  the  juiy  whether  the  payment  of  the  £250  was 
made  by  Lingley  on  account  of  the  plaintiff,  and  also  in  stating  that 
the  plaintiff's  letter  to  Jack,  of  the  1st  August,  did  not  put  an  end 
to  his  interest,  that  letter  being  an  authority  to  assign  to  Lingley. 
If  plaintiff  has  made  an  assignment  to  a  third  party,  he  cannot  come 
into  this  Court  and  claim  substantial  damages.  5.  In  stating  that 
the  letter  and  telegmm  of  Mr.  Wetmore  to  Jack  did  not  authorize 
him  to  proceed  with  the  Equity  suit  and  bind  the  plaintiff. 

A.  L.  Palmer,  Q.  C,  with  him  Wetiiwye,  A.  G.,  and  D,  L,  Haning- 
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ton,  shewed  cause.  As  to  the  first  three  grounds  for  nonsuit^  it  is 
quite  clear  that  there  were  independent  covenants.  Defendant  was 
not  bound  to  assign  until  he  got  his  money,  and  plaintiff  was  not 
bound  to  pay  at  any  particular  moment,  but  at  the  time  he  did  de- 
fendant was  bound  to  assign.  We  tendered  the  money  to  Mr.  Wei- 
don  and  to  Mr.  Jack,  although  there  is  no  direct  evidence  of  t^jnder 
to  defendant  except  by  the  conunission.  But  there  was  no  necessity 
for  a  tender  at  all,  the  breach  was  complete  without  it.  Stavers  r. 
Curling  (3  Bing.  N.  C.  355),  the  defendant  having  inca^mcitated  him- 
self from  peifonning  his  contract,  he  is  liable  to  an  action  without 
performance  by  plaintiil'  This  covers  the  3rd.  4th,  5th  and  (Uh 
points.  As  to  the  7th  [Ritchie,  C.  J.:  I  do  not  care  to  hear  you  on 
the  point  that  it  is  necessary  U:>  prove  special  damage  or  malice,  if 
you  prove  a  breach  of  the  contract;  I  do  not  think  it  is.]  As  to  the 
<Sth,  the  interest  of  the  insurance  company,  if  they  have  any,  cannot 
atfect  plaintiff's  right  of  action.  0.  With  reference  to  the  secondary 
evidence  of  the  agreement  being  improperly  admitted,  there  were 
two  duplicate  originals;  one  was  taken  by  plaintiff,  the  other  by 
Jack  or  Bell,  for  defendant.  Plaintiff  sweai-s  he  lost  his,  but  had 
taken  two  examined  copies  of  it.  We  proved  the  other  copy  in  the 
hands  of  Jack  or  Bell,  and  that  they  had  full  notice  to  produce  it 
l)efore  the  trial ;  this  they  did  not  do.  As  to  the  grounds  for  new 
trial.  1.  The  conunission  was  properly  received  in  evidence,  and  if 
not,  all  the  coumiission  proves  is  immaterial  or  proved  by  other  evi- 
dence, so  that  if  the  verdict  had  been  the  (^ther  way  without  this, 
it  would  have  been  set  aside  as  against  evidence.  But  it  is  perfectly 
good  if  executed  only  by  three  commissioners,  although  directed  to 
four,  for  it  is  the  order  of  the  Judge  which  gives  it  vitality.  2.  Rev. 
Stat.  330.  Notice  was  oriven  to  all  the  commissioners,  but  one  of 
them  did  not  attend.  The  attendance  of  three  was  sufficient.  Siunus 
r,  Hendei-son  (11  Q.  B.  1018),  and  Nichol  /•.  Allison  (lOOC  same  vol). 
2.  The  convei-sations  between  Bell  and  plaintiff,  pnor  to  the  agi'ee- 
ment,  were  properly  received  in  evidence  to  shew  the  circumstances 
existing  at  the  time  it  was  made.  Hadley  v.  Bloxender  (9  Ex.  3-33) 
shews  that  evidence  of  what  took  place  and  what  was  known  to 
both  parties  and  said  at  the  time  the  contract  was  made  is  proper 
evi<lence.  3.  The  plaintiffs  evidence  of  his  loss  of  credit  was  proper, 
and  the  question  whether  it  was  caused  by  the  breach  of  the  con- 
tract was  for  the  iuvy.  4.  We  contend  the  letter  from  Mr.  Palmer 
to  plaintiff  w^as  properly  received;  our  object  was  to  shew  by  it  the 
state  of  the  parties  at  the  time  the  action  commenced.  The  whole 
doctrine  is  discussed  in  1  Taylor  on  Ev.  G94,  §  734  and  5.  Gaskill 
V.  Skene  (14  Q.  B.  GC4).  [Ritchie,  C.  J.:  How  can  such  a  letter  as 
that  be  evidence  against  the  defendant  ?]    A  new  trial  cannot  be 
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granted  even  where  the  evidence  is  improperly  admitted,  if  the  same 
thing  is  proved  by  other  evidence.  5.  Tne  Judge's  order,  as  one  of 
the  papers  in  the  cause,  was  entitled  to  be  received.  G.  As  to  the 
cross-examination  of  Moore  as  to  plaintiff  s  credit,  he  having  only 
been  called  to  produce  a  paper.  2  Taylor  Ev.  121G.  7.  Tlie  dam- 
ages were  not  excessive,  they  were  much  less  than  plaintiff  proved 
he  actually  sustained. — As  to  the  points  of  misdirection.  1.  It  is 
quite  immaterial  whether  the  defendant  had  power  or  not  to  discon- 
tinue the  suit  in  equity,  but  he  had  the  power,  and  whatever  is  in- 
volved in  the  agreement  he  was  bound  to  do  by  law.  2  Parsons  on 
Con.  673.  The  second  and  third  points  have  been  already  discussed. 
4.  As  to  the  effect  of  the  alleged  assignment  by  plaintiff  to  Lingley. 
Even  if  there  had  been  an  equitable  assignment  it  would  be  no  an- 
swer to  this  action,  for  it  would  not  affect  our  legal  right.  5.  As  to 
the  effect;  Mr.  Wetmore's  letter  and  telegram,  as  solicitor,  he  had  no 
power  .to  make  an  agreement  to  bind  plaintiff,  because  the  authority 
Wl  been  withdrawn. 

S.  R,  Thmnsony  Q.  C,  and  C,  W,  Weldoriy  contra.  Under  the  plead- 
ings in  this  case  the  plaintiff  cannot  i^ecover.  The  defendant  agreed 
to  take  no  further  proceedings  voluntarily,  but  the  breach  charges 
"that  contriving  and  intending  to  injure,"  &c.,  which  is  not  true,  for 
defendant  was  lorced  on  by  Neil.  Our  contention  is  that  we  did 
not  break  the  agreement,  and  if  we  did,  the  pleadings  will  not  sus- 
tain the  verdict.  In  this  case  the  plaintiff  had  no  power  to  discon- 
tinue. We  were  forced  to  break  the  agreement,  and  did  it  by  the 
advice  and  consent  of  the  plaintiff's  solicitor,  Mr.  Wetmore,  and  we 
contend  that  he  had  power  to  bind  plaintift  and  deny  that  the 
authority  of  a  solicitor  in  equity  is  less  than  that  of  an  attorney  at 
common  law.  He  was  clearly  plaintiff's  solicitor  until  he  took  his 
name  off  the  record,  and  his  telegi'am  was  clearly  a  consent  that  a 
decree  should  be  obtained.  Swinton  v,  Swinton,  (18  C.  B.  498). 
Gilbeit  did  not  peiform  his  part  of  the  agreement  by  the  payment 
of  the  sums  of  money  specified  on  the  days  they  came  due,  and  be- 
fore an  action  can  be  maintained  on  this  agreement,  it  should  state 
in  the  declaration,  and  be  proved,  that  the  plaintiff  performed  his 
part  of  it,  the  payment  of  the  money  being  a  condition  precedent. 
Neal  V.  Ratcliff,  (15  Q.  B.  916);  Hughes  u  Tendall,  (8  C.  B.  97). 
The  commission  was  improperly  received  in  evidence,  and  cannot  be 
sustained  by  the  order  of  the  Judge ;  the  commissioners  act  by  the 
authority  of  the  commission  alone.  The  letter  from  Mr.  Palmer  to 
plaintiff  was  clearly  inadmissible,  it  was  a  species  of  manufactured 
evidence  forced  in  to  the  prejudice  of  the  defendant.  The  plaintiff 
cannot  now  shift  his  ground  and  shew  the  evidence  admissible,  on  a 
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ground  different  from  that  taken  at  the  triah  This  was  virtually 
decided  in  Key  v.  Thomson,  {ante  297).  In  Gilbert  v.  Palmer, 
(1  Allen,  6G7),  we  find  the  same  objection  as  to  the  admissibility  of 
such  evidence  sustained.  They  contend  that  it  had  no  effect  on  the 
juiy,  but  it  will  be  found  that  the  finding  followed  it,  and  the 
Attorney  General,  in  his  address,  requested  the  jury  to  take  down 
the  figures  fn^m  it.  The  jury  were  expressly  told  by  the  learned 
Judge  not  to  find  damages  for  the  loss  of  credit,  but  in  the  face  of 
this  they  found  £.590.  That  jury,  we  may  infer,  went  into  the  box 
to  find  for  plaintiff,  and  their  verdict  is  not  to  be  relied  on.  Such 
damages  cannot  be  recovered  in  an  action  of  this  kind,  and  the  dam- 
ages on  the  fii-st  count  were  also  excessive,  and  you  cannot  do  justice 
by  merely  throwing  away  the  amount  of  the  excess  in  this  count,  for 
if  they  gave  such  large  damages  they  did  not  approach  the  case  with 
that  proper  mind  they  should  have  had,  and,  therefore,  they  shew 
that  thev  were  an  improper  tribunal,  and  we  are  entitle<l  to  a  new 
trial.     Hedley  v.  Tliatcher,  (8  C.  &  P.  388). 

Ctir.  adv.  vtdt. 
Allex,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  bix)ught  to  i-ecover  damages  for  breacli  of  the 
following  agreement :  "  It  is  agreed  between  James  Campbell  and 
\Vm.  Campbell  and  William  J.  Gilbert,  as  follows :  The  said  Wm.  J. 
G'iU^ert  admits  for  the  purpose  of  securing  to  the  said  W.  and  J. 
Campbell,  that  tht^re  is  due  to  the  said  \V.  and  J.  Campbell  by  him 
upon  the  mortgage  made  by  him  to  Samuel  Neil,  assigned  to  William 
Jack,  by  way  of  mortgage  in  trust  for  J.  and  W.  Campbell,  the  wliole 
amount  of  the  debt  of  £1,338  19s.,  sterling,  mentioned  in  the  said 
assignment  as  owing  by  the  said  Sanmel  Neil  to  J.  and  W.  Campbell 
with  interest,  and  now  agi'ees  that  in  case  default  shall  be  made  by 
the  said  William  J.  Gilbert  in  payment  of  the  instalments  herein- 
after mentioned,  or  any  part  thei'eof,  or  of  the  interest  thereon,  the 
injunction  obtained  in  the  Supreme  Court,  in  equity,  in  the  suit  of 
William  J.  (iilbert  against  Samuel  Neil  and  William  Jack,  to  restrain 
them  from  selling  the  lands  and  premises  mentioned  in  the  waid 
mortgage,  shall  V)e  <lissolved,  and  the  said  lan<ls  and  premises  shall 
be  forthwith  liable  to  sale  under  the  provisions  of  the  said  mortgage 
and  assignment. 

2.  And  whereas,  the  said  J.  and  W.  Campbell  now  hold  a  cofftun'it 
act  limn n  oi  the  said  Samuel  Neil  for  £1 ,928,  with  costs,  in  a  suit 
lu'onght  at^iinst  him  in  the  Supreme  Court  of  this  Province,  by  the 
said  J.  and  AV.  Campbell,  which  cofjtovit  includes  the  said  debt  men* 
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tioned  in  the  said  assigment  of  mortgage  as  due  by  Neil  to  the  said 
J.  and  W.  Campbell,  and  also  have  a  judgment  in  the  Supreme  Court 
against  the  said  Samuel  Neil  for  £1,305  lis.  whereon  they  are  en- 
titled to  issue  an  execution  for  £684  Os  9d.,  with  interest  from  the 
1st  day  of  March,  18G1,  and  £5  lis.  costs,  and  have  also  a  claim 
against  the  said  mortgaged  premises  for  £72;  paid  for  insuitince  on 
the  buildings  mentioned  in  tne  said  mortgage. 

3.  It  is  now  a^ed  between  the  said  W.  J.  Gilbert  and  James 
Campbell,  and  William  Campbell,  that  the  said  J.  and  W.  Campbell 
are  to  enter  judgment  upon  the  said  cognovit,  and  the  said  W.  J. 
Gilbert  Ls  to  pay  the  said  J.  and  W.  Campbell  as  and  for  the  pur- 
chase money  of  the  said  judgment  and  mortgage  as  hereinafter  men- 
tioned, the  sum  of  £1,087  10s.,  lawful  money  of  New  Bi-unswick, 
with  interest  from  this  date  by  instalments  as  follows :  the  sum  of 
£500  on  the  first  day  of  August,  1864,  £500  on  the  fii-st  day  of 
August,  1865,  £500  on  the  fii*st  day  of  August,  1866,  and  if  there 
shall  remain  any  balance,  the  same  shall  be  paid  on  the  first  day  of 
August,  1867,  and  is  also  to  pay  in  cash  the  sum  of  £85. 

4.  And  the  said  J.  and  W.  Campbell  on  their  part  agree  on  pay- 
ment to  them  of  the  said  sum  of  £1,687  10s.  with  interest,  as  afore- 
said, to  assign  and  transfer  to  the  said  William  J.  Gilbert  or  his 
assigns,  the  said  two  several  judgments  and  the  said  avssignmcnt  by 
way  of  mortgage,  and  all  ])cnefit  q,nd  advantage  which  may  be  had 
therefrom. 

5.  In  the  meantime,  and  until  full  payment  and  satisfaction  of  the 
said  sum  of  £1,687  10s.  with  interest,  it  is  agreed  between  the  par- 
ties that  the  said  William  J.  Gilbert  is  to  insure  and  keep  insured 
upon  the  buildings  on  the  said  premises  in  some  office  for  insurance 
against  fire,  to  the  satisfaction  of  the  said  J.  and  W.  (yami)hell  from 
and  after  the  14th  day  of  August  instant,  a  sum  of  money  not  less 
than  £1400,  or  not  less  than  the  amount  from  tiuie  to  time  due  and 
owing  to  them  under  this  agi'eement,  and  shall  pay  the  premiums 
thereof  and  keep  the  policies  assigned  to  the  said  J.  and  W.  Camp- 
bell, and  in  default  of  his  so  doing  they  may  effect  such  insurance 
in  their  own  names,  and  all  such  prenuums  of  insurance  Jis  they 
shall  thereupon  pay  shall  be  recoverable  against  the  said  W.  J.  Gil- 
bert with  interest,  and  shall  be  a  further  lien  upon  the  said  premises, 
and  in  case  of  loss  all  such  insurance  monies  as  shall  he  recovered 
and  received,  shall  be  applied  >>y  the  said  J.  and  W.  ("ampbell 
in  payment  of  the  £1687  10s.  or  such  part  thereof  as  shall  remain 
unpaid  with  interest,  and   the  residue  thei-eof  if  any,  to  the  said 
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William  J.  Gilbert,  his  executors,  administiutoi's  or  assigns  as  per- 
sonal propert}'. 

G.  And  it  is  fui-ther  agreed  between  the  said  parties  that  the  said 
William  J.  Gilbert  and  his  assigns  may  remain  in  possession  of  the 
the  said  mortgaged  premises,  until  default  shall  be  made  by  him  or 
them  in  papncnt  of  the  said  several  instalments  or  either  of  them 
or  any  part  thereof,  or  of  the  interest  thereon,  and  that  no  further 
proceedings  shall  be  taken  by  the  said  J.  and  W.  Campbell  for  the 
lorclosure  or  sale  of  the  said  mortgaged  premises,  until  such  default 
shall  be  made  by  the  said  William  J.  Gilbert. 

7.  And  it  is  further  agreed  that  no  clahn  for  costs  of  this  suit  is 
to  be  made  by  the  said  William  J.  Gilbert  against  the  plaintiff. 

H.  And  it  is  further  agreed  between  the  parties  that  upon  full 

Sayment  and  satisfaction  of  the  said  William  J.  Gilbert  to  the  said 
.  and  W.  Campbell  of  the  said  sum  of  £1G87  10s.  with  interest,  and 
upon  his  perfonnance  of  this  agreement  in  all  other  respects,  the 
said  J.  and  W.  Campbell  shall,  at  the  request  and  at  the  costs  and 
charges  of  the  said  William  J.  Gilbert,  make  and  execute  to  the  said 
William  J.  Gilbert,  or  to  such  person  or  persons  as  he  shall  direct 
and  appoint,  such  deeds  and  instruments  as  shall  be  necessary,  or 
shall  be  advised  by  counsel  learned  in  the  law,  for  conveying,  assign- 
ing and  transferring  to  him  or  them  the  said  several  judgments,  and 
the  said  assignment  by  way  of  mortgage,  for  the  sole  and  absolute 
use  and  benefit  of  the  said  William  J.  Gilbert,  or  such  persons  as  he 
shall  appoint,  and  that  the  said  J.  and  W.  Campbell  shall  not  do  any 
act,  whatever,  to  impair  the  validity  of  the  said  several  judgments 
or  either  of  them,  or  the  said  assignment  by  way  of  mortgage,  or  to 
hinder  or  prevent  the  said  William  J.  Gilbert  from  realizing  or  hav- 
ing the  benefit  of  the  full  amount  thereof. 

y.  And  in  case  the  said  William  J.  Gilbert  shall  make  default  in 
pajTnent  of  either  of  the  said  instalments  or  any  part  thereof,  the 
right  of  the  said  William  J.  Gilbert  to  the  possession  of  the  said 
mortgaged  premises  shall  thenceforth  cease,  and  he  shall  deliver  up 
possession  to  the  said  J.  and  W.  Campbell  or  to  any  person  or  per- 
sons to  whom,  under  the  power  of  sale  in  the  mortgage,  the  same 
shall  be  conveyed. 

10.  And  it  is  further  agreed  that  the  parties  hei*eto  shall  use  their 
mutual  endeavors  to  obtain  payment  to  be  made  out  of  Court  to 
the  said  J.  and  W.  Campbell,  of  the  proceeds  of  the  caiso  of  the 
Kathinhcv,  and  in  case  the  same  is  so  made,  the  net  proceeds  thereoj^ 
after  deducting  the  necessary  costs  and  diarges  of  obtaining  pay* 


EASTER  TEBM,   THIRTY-SECOND   VICTORIA,  481 

Gilbert  v.  Campbell. 

ment,  when  received  by  the  said  J.  and  W.  Cambbell,  shall  be  credited 
by  them  to  the  said  William  J.  Gilbei't  in  reduction  of  the  said  sum 
of  £1687  10s.,  with  interest     Dated  2nd  May,  1853. 

James  Campbell  and 

William  Campbell,  by  their  attorney 

Duncan  Bell. 
William  Jack, 
William  J.  Gilbert. 

There  are  two  special  counts  in  the  declaration.  The  first  recites 
that  the  plaintiff  in  the  lifetime  of  William  Campbell  was  seized  in 
fee  of  certain  lands  mentioned  in  several  indentures  thereinafter 
mentioned,  made  between  the  plaintiff  and  Joseph  A.  Cmne,  and 
between  the  plaintiff  and  S.  Neil,  of  gi-eat  value.  Being  so  seized, 
the  plaintiff  afterwards,  on  the  17th  October,  1857,  made  ceilain 
notes  whereby  he  promised  to  pay  on  the  1st  August,  1860,  to  his 
own  order,  £300  with  interest,  and  a  similar  note  for  £205  with  in- 
terest, which  notes  he  endorsed.  On  the  same  day,  by  indenture 
made  between  the  plaintiff  and  Joseph  A.  Crane,  he  conveyetl  cer- 
tain lands  to  Crane,  subject  to  a  proviso,  that  the  conveyance  should 
become  void  on  payment  of  the  said  notes,  the  plaintiff  by  another 
indenture  of  the  same  date  conveyed  to  Crane  other  lands,  subject 
to  become  void  on  payment  of  three  notes,  one  for  £500,  payable  on 
the  first  of  August  then  next,  with  interest;  the  second,  for  £500,. 
payable  on  the  first  of  August,  1859,  with  interest;  the  third  for 
£205,  with  interest,  being  the  same  note  secondly  before  mentioned. 
On  the  30th  July,  1858,  Crane  assigned  the  two  mortgages  to  J.  V. 
W.  Davidson,  and  O.  W.  Smith  with  the  notes.  On  the  21st  Feb- 
ruary, 1861,  Davidson  and  Smith  assigned  the  mortgages  to  defend- 
ant and  William  Campbell,  and  two  of  the  notes,  the  one  for  £205 
and  the  one  for  £300.  On  the  loth  October,  1859,  plaintiff  conveyed 
by  mortage  to  S.  Neil  the  same  lands  for  the  sum  of  £3,500,  with 
interest,  on  the  first  July  then  next,  with  covenant  for  payment  and 
insurance  on  mill,  of  not  less  than  £2,000,  and  on  the  dwelling  house 
not  less  than  £600,  with  power  of  sale  on  giving  three  months' 
notice.  S.  Neil,  on  the  25tn  February,  1860,  by  indenture,  after  re- 
ciiing  that  he  was  indebted  to  J.  and  W.  Campbell  and  Company 
in  the  sum  of  £1,338  19s.  sterling,  payable  in  London,  for  money 
made  payable  on  or  liefore  the  1st  August  then  next,  assigned  to 
their  attorney,  William  Jack,  the  said  mortgages. 

That  defendant  and  the  said  William  Campbell,  in  Hilary  Term, 
24th  Victoria,  sued  Neil,  who  gave  a  cognovit  actio7ietn  for  £1,926. 
The  same  term  defendant  and  William  Campbell  sued  W.  J.  Gilbert 
on  the  two  notes  for  £300  and  £205,  and  recovered  judgment  against 

30 
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him  for  the  amount  of  the  notes  with  interest  and  costs.  On  the 
22nd  April,  1861,  defendant,  W.  Campbell,  and  Jack,  commenced  a 
suit  in  equity  against  the  plaintiff  ana  S.  Neil  to  compel  payment  of 
the  said  mortgages  or  for  foreclosure  or  sale.  Pending  tnis  writ  on 
the  1st  December,  18G2,  the  plaintiff  paid  Campbell  £129  Is.  4d. 
on  account  of  the  judgment  and  costs,  leaving  a  balance  of  £5G7 
due.  The  Campbells  granted  time  for  payment  of  the  balance  until 
the  Lst  August  then  next,  upon  receiving  as  security  a  mortgage 
from  plaintiff  and  H.  T.  GillMirt  on  certain  other  lands.  •  Duiing 
the  pendency  of  the  suit  in  equity  and  before  decree,  on  2nd  May, 
1863,  the  agreement  was  entered  into,  in  whicli  the  suit  was  brought, 
and  which  is  set  out  in  the  declaration  at  full  length.  The  declara- 
tion then  avers  mutual  promises.  It  then  avers  that  the  plaintiff 
paid  the  Campbells  £.3o  in  ciish  in  part  perfonnance  of  the  agree- 
ment, and  on  the  .*ilst  July,  1803,  plaintiff  paid  the  Campbells  in 
part  satisfaction  of  the  judgment  against  him  £133  19s.  Gd.,  and  on 
the  8th  January,  18G4,  paid  the  Campbells  £34  7s.,  so  that  tlie  whole 
amount  th(»n  due  on  the  said  judgment  for  principal,  interest,  dam- 
ages and  costs,  or  upon  the  said  mortgage  to  Crane,  or  the  said  notes 
therein  mentioned,  was  £480. 

On  tlie  8th  January,  1 804,  plaintiff  procured  Eliza  Crane  to  pay 
Campbells  the  said  sum  of  £480,  and  they,  on  the  same  day,  exe- 
cuted to  Eliza  C^rane  a  deed  by  which,  after  reciting  the  judgment 
against  the  plaintiff,  the  mortgage  of  H.  T.  Gilbert  and  plaintiff  to 
Campbells,  and  that  £480  was  due  upon  the  said  judgment  and 
mortgage  security,  the  Campbells  assigned  the  said  mortgage  and 
judgment  to  Eliza  (Jran(\  That  Eliza  Crane  never  aftenvards  gave 
defendant  or  William  ( 'ampbell  any  power  to  take  proceedings  to 
collect  the  amount  due  on  the  said  judgment  or  mortgage,  and  that 
afterwards  the  plaintiff  paid  Eliza  Crane  the  whole  amount  due  on 
the  said  judgment  an<l  moitgage.  On  the  1st  August,  1864,  plain- 
tiff paid  ('aiiipbells  €500.  The  plaintiff  also,  from  and  after  the 
14th  August  then  next,  did  insure  and  keep  insured,  to  the' satisfac- 
tion of  the  (^ampbells.  £1,400  upon  the  premises,  and  kept  the  poli- 
cies assigned  to  the  ( 'ampbells,  and  no  claim  for  the  costs  of  the  suit 
in  equity  was  made  by  the  plaintiff  against  the  (yampbells.  Breach 
— that  the  Campbells  after  payment  of  the  fii-st  instalment  of  £500, 
and  before  the  second  instalment  fell  due,  and  before  default  was  made 
by  plaintiff,  took  further  proceedings  for  the  foreclosure  or  sale  of 
the  said  moi-tgagod  premises,  and  they  did  an  act  to  impair  the  va- 
lidity of  the  said  assignment  by  way  of  mortgage,  and  to  hinder  or 
prevent  plaintiff  from  realizing  or  having  the  benefit  of  tho  full 
amount  tliereof,  and  such  proceedings  were  had  on  the  part  of  de- 
fondant,  William  Campbell,  and  WUliam  Jack,  their  sobcitor  in  the 
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said  suit,  that  by  a  decretal  order  made  in  the  said  cause,  the  then 
Chief  Justice,  after  reciting  the  hearing  on  the  5th  April,  in  presence 
of  counsel  for  plaintiff  and  defendant  Neil,  none  appearing  for  de- 
fendant Gilbert,  now  plaintiff,  and  on  hearing  the  bill  of  the  plain- 
tiffs and  the  answer  of  Neil  and  proofs,  assessed  the  amount  due  on 
the  identical  notes  on  which  the  defendant  Campbell  had  received 
judgment  for  principal  and  interest  up  to  the  17th  May,  at  £43G  10s., 
and  on  the  second  note  before  mentioned,  at  £298  5s.  6d.,  and  on  the 
mortgage  in  the  bill  mentioned  for  principal,  interest,  and  exchange, 
at  £2,158  Ss.  6d.,  and  ordered  the  said  mortgaged  premises  to  be 
sold,  and  out  of  the  proceeds  the  Campbells  to  be  paid  £436  10s. 
and  £298  5s.  6d.,  with  their  subsequent  intei^est  and  costs,  and  Jack 
to  be  paid  £2,158  9s.  6d.,  ^\^th  subsequent  interest,  and  the  surplas 
to  be  brought  into  Court.  Plaintiff  then  avei^s  that  on  the  10th 
July,  before  the  second  instalment  l)ecame  due  under  the  agreement, 
the  mill,  one  of  the  buildings  insured  by  plaintiff,  was  burnt,  and 
the  Campbells,  on  the  14th  September,  received  £1,000  more  money. 
That  deiendant  afterwards,  on  the  28th  December,  wrongfully 
procured  the  hamster  to  advx*i*tise  the  said  property,  and  on  the 
15th  May,  1866,  sold  the  same  for  £650. 

On  the  1st  October,  1866,  the  plaintiff  tendered  to  defendant  the 
residue  of  the  sum  of  £1,687  10s.,  and  interest,  and  offered  to  per- 
form the  agreement  on  his  part  and  TO(iuested  him  to  execute  a  deed 
conveying  the  said  judmients  and  assignments  by  way  of  mortgage, 
but  the  defendant  wholly  refused  to  execute  the  same.  By  means 
whereof,  the  plaintiff  lost  all  his  real  estate,  and  the  same  has  been 
sold  for  less  tnan  the  value  thereof,  and  the  proceeds  have  been  ap- 
plied to  the  payment  of  a  sum  of  money  which  the  plaintiff  had 
already  paid  to  the  defendant.  And  he  has  also  lost  the  use  of  the 
said  assignment,  and  has  l)een  prevented  from  receiving  the  sums 
due  on  the  judgments  and  assignments  by  way  of  mortgage,  and 
the  same  are  wholly  lost;  and  he  is  otherwise  greatly  injured  and 
damnified. 

The  second  count  sets  (3ut  that  l)ef()i'e  and  at  the  time  of  the  mak- 
ing of  the  said  agreement,  the  pMntiff  was  a  merchant,  paying  his 
debts  with  integrity  and  punctuality  ;  had  the  good  opinion  of  all 
his  neighboi's  and  was  acquiring  great  gains.  It  recites  the  suit 
brought  by  the  Campbells  and  Jack  against  the  plaintiff  and  Neil 
on  the  said  mortgages,  and  that  plaintiff,  finding  the  continuation  of 
the  suit  likely  to  injure  his  credit,  for  the  purpose  of  putting  an  end 
to  the  said  suit,  entered  into  an  agreement  with  the  Campbells, 
which  agreement  is  set  out.  It  also  avers  mutual  promises  and  part 
perfonnance  of  the  agreement  l)y  the  plaintiff  by  payment  of  £35 
cash  and  of  £500.     It  avers  that  the  plaintiff  did  insure  and  keep 
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insured  the  premises  from  the  14th  day  of  August,  for  SI 400,  and 
assign  the  polices  to  the  Campbells;  and  that  the  plaintiff  made  no 
claim  for  tne  costs  of  the  suit  in  equity.  That  before  the  second 
instalment  became  due,  the  building  insured  was  destroyed  by  fire. 
Defendant  received  £1000  insurance  money  in  paj^ment  of  the  sum 
then  remaining  unpaid.  Breach,  that  the  defendant  intending  to 
injure  plaintifi  in  his  good  name  and  ci'edit,  and  bring  him  into 
scandal,  fcc,  with  his  neighboi^,  and  to  cause  them  to  believe  that 
he  was  poor  and  unable  to  pay  his  debts,  and  that  defendants,  W. 
Campbell,  and  W.  Jack  had  a  right  to  obtain  a  degree  in  equity  for 
sale  of  his  real  estate,  and  that  he  was  iildebted  in  the  large  sum  men- 
tioned in  the  decree,  &:c.,  after  payment  of  the  fii^st  instalment  and 
before  the  second  became  due,  took  further  proceedings  for  the  fore- 
closure and  sale,  kc,  and  did  an  act  to  impair  the  validity  of  the 
said  assigmnent  by  way  of  mortgage  or  to  hinder  the  plaintiff  from 
having  tne  benefit  of  the  full  amount  thei"eof,  and  such  proceedings 
were  had  in  the  equity  suit,  that  a  decretal  order  was  made  which  is 
set  out.  And  afterwards  the  defendant  wrongfully,  maliciously,  i:c, 
procured  the  sale  of  the  said  lands  to  be  had,  authorized  under  the 
said  decree,  fcc,  and  afterwards  at  a  public  place  exposed  for  sale  at 
auction,  tc,  by  means  whereof  the  plaintiff  was  injured  in  his  good 
name,  &c.,  making  his  neighboi-s,  tc,  believe  him  to  be  poor,  and 
that  the  Campbells  had  a  right  to  obtain  a  decree,  and  that  plaintiff 
was  indebted  to  them,  &c.,  and  had  neglected  and  refused  or  was 
unable  to  pay,  and  they  on  that  account  refused  to  deal  with  plain- 
tiff, by  which  he  is  injured,  kc. 

A  verdict  having  been  given  for  the  plaintiff  for  £3734  damages 
on  the  first  count,  and  £r)l)0  on  the  second  count,  a  rule  nisi  was 
obtained  to  set  aside  the  verdict  and  enter  a  nonsuit  or  for  a  new 
trial  on  the  following  grounds.     For  nonsuit : — 

1st.  That  there  was  no  evidence  of  any  proper  deed  of  assignment 
having  been  tendered  to  the  defendant. 

2nd.  No  proof  of  tender  of  the  money  by  the  plaintiff. 

3rd.  That  if  there  was  proof  of  tender  of  a  deed  of  assignment  to 
the  defendant  it  was  not  such  a  deed  as  he  was  bound  to  execute. 

4th.  That  the  conditions  precedent  on  the  pait  of  the  plaintiff  not 
having  been  perfonned,  the  defendant  was  excused  from  the  per 
formance  of  his  agreement. 

5th.     Tliat  the  plaintiff  did  not  insure  the  property  as  require 
by  the  fifth  clause  of  the  agreement. 

6th.  That  no  assignment  could  l>e  made  by  the  defendant  un 
the  time  for  payment  had  elapsed  according  to  the  agreement. 
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7th.  No  evidence  of  special  damage  or  of  malice  on  the  part  of 
defendant. 

8th.  That  the  Insurance  Company  were  bound  and  entitled  to  an 
assignment  of  the  mortgage. 

9th.  No  evidence  of  the  agreement,  the  secondary  evidence  ha\ang 
been  improperly  admitted  for  new  trial. 

For  new  trial : — 

1st.  Improper  admission  in  evidence  of  the  commission  executed 
at  Glasfjow  before  three  commissioners,  it  bein^x  directed  to  four. 

2nd.  Improper  admission  of  conversation  between  the  plaintiff 
and  Bell,  prior  to  the  agreement. 

3rd.  Improper  admission  of  the  plaintiff's  evidence  as  to  his  busi- 
ness and  loss  of  credit,  in  consequence  of  the  sale  of  his  property 
under  the  decree  in  equity. 

4th.  Improper  admission  of  the  documents  marked  Nos.  Go,  66, 
and  67. 

5th.  Improper  admission  of  the  Judge's  order  for  the  commission. 

6th.  Improper  admission  of  Moore's  evidence  as  to  the  plaintiff^s 
credit,  he  naving  been  only  called  to  produce  a  paper. 

7th.  That  the  verdict  on  the  first  count  was  against  evidence  and 
the  Judge's  charcje,  and  that  the  dainaires  were  excessive. 

8th.  That  the  verdict  on  the  second  count  was  against  law,  evi- 
dence, and  the  Judge's  charge. 

For  misdirection,  in  stating : — 

1st.  Tliat  a  plaintiff  in  a  suit  in  equity  could  discontinue  the  suit 
and  that  it  was  the  duty  of  the  Campbells  to  do  so  under  the  agree- 
ment. 

2nd.  That  the  plaintifi*  was  entitled  upon  payment  to  an  assign- 
ment by  defendant. 

3rd.  As  to  pajinent  by  the  plaintitf. 

4th.  In  leaving  to  the  jury  whether  the  pajnnent  of  the  £250  was 
made  by  Lingley  on  account  of  the  plaintiff,  and  also  in  stating  that 
the  plaintiff^'s  letter  to  Jack,  of  the  1st  August,  1865,  did  not  put  an 
end  to  his  interest. 

5th.  In  stating  that  the  letter  and  telecfram  from  Mr.  Wetmore  to 
Jack  did  not  authorize  him  to  proceed  with  the  equity  suit  and  bind 
the  plainfiffl 
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As  regards  the  first  objection  on  the  motion  to  enter  a  nonsuit,  we 
think  the  defendant  had  clearly  put  it  out  of  his  power  to  make  a 
valid  and  effectual  assignment,  and  therefore  we  cannot  see  that  any 
tender  of  an  assignment  was  necessary;  but  if  it  was  we  see  no 
valid  objection  to  the  draft  of  deed  tendered.  The  defendant  did 
not  object  to  the  form  or  the  covenants  of  the  deed,  but  his  refusal 
to  execute  it  was  because  he  had  an  agent  in  this  countiy  who  was 
attending  to  his  business,  and  when  Bell,  the  agent,  was  spoken  to 
by  the  plaintiff  about  it,  he  said  they  could  not  assign  because  the 
mortgage  was  gone  by  the  equity  sale. 

As  to  the  second  point,  a  tender  to  the  defendant  both  of  the 
assignment  and  of  the  money  was  proved  if  the  evidence  taken 
under  the  commission  was  properly  admitted,  a  question  we  shall 
consider  hereafter. 

Thirdly,  that  the  deed  of  assignment  tendered  to  the  defendant  was 
not  such  a  deed  as  he  was  bound  to  execute.  This  is  involved  in 
the  answer  to  the  first  objection. 

Foui*th  and  fifth  objections.  We  think  the  jury  properly  found  a 
substa'htial  performance  by  the  plaintiff  of  all  that  was  necessaiy  to 
enable  him  to  maintain  the  action,  both  as  respects  the  payment  of 
the  first  instalment  under  the  agreement,  and  the  insurance  on  the 
property.  Jack,  as  the  agent  of  Campbells,  received  the  £500  from 
the  plaintiff,  though  after  the  day  mentioned  in  the  agreement,  there- 
fore the  defendant  cannot  set  up  the  non-payment  on  the  day.  So 
the  agreement  by  the  plaintifl*  to  insure  and  assign  the  policy  to 
Campbell  was  substantially  perfoniied  by  insuring  in  Campbells 
name  with  the  assent  of  Jack. 

Sixth.  The  defendant  having  disabled  himself  by  his  own  act 
from  performing  his  contract,  the  plaintiff's  right  of  action  immedi- 
ately attached.  In  Chitty  on  Contracts,  (6  Ed.  799),  it  is  said,  "  There 
are  casus  in  which,  although  the  contiact  appoints  a  future  time  for 
doing  an  act,  the  party  who  is  to  perfonn  it  may,  even  before  the 
aiTival  of  that  time,  subject  himself  to  an  action  by  disabling  him- 
self from  fulfilling  his  contract ;  thus,  where  a  party  has  disabled 
himself  from  making  an  estate  which  he  has  stipulated  to  convey  at 
a  future  day  by  executing  a  conveyance  inconsistent  with  that  estate, 
he  commits  a  breach  of  his  stipulation  and  is  liable  to  be  sued  before 
such  dav  arrives."  This  is  fully  borne  out  by  the  cases  of  Bowell  v. 
Parsons^  (10  East  359) ;  Loveloch  v.  FrankljTi,  (8  Q.  B.  371);  Hock- 
ster  V.  De  La  Tour,  (2  E.  ^  B.  G78),  and  Aveiy  v,  Bowden,  (5  E.  &  B. 
714).  In  Inchbald  i\  Western  Neilgherry,  Coffee,  Tea  Chencova 
Company,  (10  Jur.  1129),  Earl,  C.  J.,  says,  "  Since  the  case  of  Planche 
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V.  Colbum,  (8  Bing.  14),  it  has  always  been  held  that  wherever  one 
of  the  parties  to  a  special  contract  not  under  seal  has  disabled  him- 
self from  performing  his  part  of  it  by  his  own  act,  the  other  party 
may  at  once  proceed  to  recover  for  the  amount  of  work  actually 
done."  If  one  party  to  a  contract  disables  himself  from  performing 
it,  he  dispenses  with  the  performance  by  the  other  party  of  the  con- 
ditions pi^ecedent  to  the  act  which  he  has  so  rendered  himself  unable 
to  perform,  Sands  v.  Parke.  (8  C.  B.  751).  So  where  one  party  has 
derived  some  advantage  from  the  other  party  having,  to  some  extent, 
performed  the  contract  in  general,  the  agreement  must  stand,  and 
the  defendant  must  perform  his  part  of  it  and  seek  compensation  in 
damages  for  the  plaintiffs  default.  Chitty  Contracts,  815 ;  Hill  v. 
Cassonet,  (4  M.  &  G.  903),  Blackburn  v.  Smith,  (2  Ex.  783). 

Seventh.  This  objection  is  not  applicable  to  the  first  count  of  the 
declaration,  under  which  alone  we  think  the  plaintiff  can  recover. 

Eighth.  We  cannot  see  what  interest  the  Insurance  Company 
have,  or  if  they  have  any,  how  it  can  affect  the  plaintiff's  right  in 
an  action  for  breach  of  this  agreement. 

Ninth.  The  prelimiary  evidence  of  loss  of  the  original  agreement 
was  for  the  learned  Judge  to  determine,  and  he  thinks  there  was 
sufficient  evidence  of  the  loss  of  the  plaintiff's  duplicate  original,  and 
that  the  defendant's  duplicate  original  was  in  his  own  or  his  solici- 
tor's possession,  notice  to  produce  which  was  duly  given.  We  can- 
not say  we  differ  from  the  learned  Judge,  more  particularly  as  he 
offered  to  receive  the  evidence  of  Mr.  Jack,  the  solicitor,  or  any  other 
evidence  the  defendant  might  choose  to  offer  to  shew  that  the  agree- 
ment was  not  in  his,  or  his  solicitor's  possession,  or  to  shew  such 
facts  as  would  prevent  the  reception  of  secondary  evidence.  This 
the  defendant  declined  to  offer. 

On  the  points  for  new  trial : 

1st.  The  depositions  objected  to  were  taken  in  the  manner  pointed 
out  by  the  order  authorizing  the  issuing  of  the  commission.  The 
commission  itself  directs  the  depositions  to  be  taken  by  four  commis- 
sioners; one  of  t^e  commissioners,  though  duly  notified,  did  not 
attend,  and  the  commission  was  executed  by  the  other  three.  No 
suggestion  has  been  made  of  the  defendant  having  in  the  slightest 
degree  suffered  from  the  absence  of  the  other  commissioner,  the 
examination  was  by  written  interrogatories  and  cross-interrogatories 
transmitted  with  the  commission,  and  the  witness  was  examined  on 
all  of  them  in  presence  of  the  defendant's  solicitor,  who  attended 
and  who  does  not  appear  to  have  offered  any  objection  to,  or  protest 
against,  the  commission  being  executed  by  the  three  commissioners. 
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No  application  was  made  at  Chambers  or  in  Trinity  Term  to  sup- 
press the  depositions  on  the  ground  of  irregularity,  and  we  think  it 
was  too  late  at  tml  for  the  lii*st  tinie  to  raise  the  objection.  The 
defendant  might  and  ought  to  have  known  the  terms  of  the  com- 
mission, and  must  be  taken  to  have  assented  to  the  execution  of  it 
by  tile  three  commissioners,  and  to  have  waived  the  attendance  of 
the  fouith.  Had  the  defendant  s  solicitor  refused  to  attend  the 
examination  or  had  he  objected  to  the  three  proceeding  in  it  in  the 
absence  of  the  fourth,  we  will  not  say  that  on  a  proper  application 
prior  to  the  trial,  the  depositions  might  not  have  been  suppressed. 
We  rest  our  judgment  on  the  gi'ound  that  under  the  circumstances 
of  this  case,  in  addition  to  the  waiver,  the  objection  comes  too  late 

2nd.  The  improper  admission  in  evidence  of  the  conversations  of 
plaintiff  and  Bell,  prior  to  the  agi-eement.  These  were  only  received 
to  shew  the  state  of  fatis  and  position  of  the  parties  with  reference  to 
each  other  at  the  time  the  agTeement  was  executed,  and  for  such  a 
purpase  we  think  they  were  legitimately  received. 

3rd.  The  improper  admission  of  evidence  of  injurj^  done  to  the 
plaintiff's  business  and  credit  in  onsequence  of  the  sale  of  his  prop- 
erty under  the  decree  in  equity.  We  think  he  is  not  entitled  to 
recover  any  damages  on  this  account.  They  do  not  fairly  and  natu- 
rallv  arise  from  the  breach  of  the  contract. 

4th.  Improper  admission  of  the  documents  marked  respectively 
65,  00,  and  67.  The  fii-st  is  a  letter  from  the  plaintiff  to  the  de- 
fendant and  his  late  pai*tner,  as  follows: — 

SnKDiAC,  N.  B.,  August  10th,  1866. 
Messrs.  J.  &  W.  Campbell, 

Merchants,  Glasgow. 

SiRiJ, — Your  favor  of  the  20th  ult.  is  at  hand  and  contents  noted.  I  am  instmcted, 
for  the  i)uq)ose  of  saving  the  a^jproachiu^f  Circuit  Court  for  the  county,  it  ^"111  be  neces- 
sary to  serve  vou,  without  losd  of  time,  with  papers,  which  my  counsel  will  prepare, 
but  which  will  not,  in  the  meantime,  prevent  a  settlement  of  my  claim  by  yoa  as 
stated  in  j^our  letter  you  intended  doing.  The  injury  inflicted  to  me  by  the  couiae 
you  have  taken  is  almost  irreparable,  but  I  need  not  add  any  further  upon  that  subject 
except  that  I  wish  to  avoid  further  delay  and  litigation.  Enclosed  you  will  pieaae 
find  a  written  statement  made  up  by  my  attorney,  Mr.  P^mer,  with  his  further  opiniaii 
since  the  sale  shewing  the  claim  I  have  against  you  in  consequence  of  the  violation  of 
your  contract.  You  will  observe  I  look  to  you  only  for  reparation,  as  Mr.  Jack,  tout 
attorney,  although  signing  the  agreement,  has  made  himself  no  party  to  any  oil  its 
provisions,  and  tnerefore  not  liable  to  me,  but  I  must  not  sufifer  by  the  nuscoadnct  of 
your  agents.  I  beg  to  acquaint  you  that  Mr.  Josiah  Wood  of  Dorchester,  in  this 
Fro\'ince,  student  at  law  in  the  of]$C6  of  Mr.  Palmer,  will  visit  Glasgow  to  tee  yon 
about  this  business,  who  holds  a  power  of  attorney  from  me.  He  is  instraeted,  in 
case  he  finds  you  as  anxious  to  get  rid  of  law  and  trouble  as  I  am  (without  prejndioe 
to  my  claim  in  case  legal  proceedings  go  on,  and  for  the  sole  pntpose  of  avoiding  law 
and  further  trouble,  and  to  try  and  secure  something  from  the  wrsck  and  to  endeavor 
to  commence  business  again  If  possible)  to  offer  to  rdoase  yon  from  all  ohuma*  and  kl 
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yoa  keep  all  the  property  on  payment  to  him  of  £4,554  148  2d.  sterling,  which  is  the 
amount  of  liquidated  damages  only,  thereby  for  the  sake  of  settlement  waiving  all 
claim  to  any  damages  for  the  loss  of  credit,  &c.  Or  in  case  you  wish  to  give  me  the 
property  purchased  by  you  under  the  decree  with  an  assignment  of  such  decree,  and 
an  assignment  of  any  judgment  or  debt  or  balance  that  you  may  have  agninst  Samuel 
Neil,  and  deliver  the  same  to  Mr.  Woo<l  for  me,  I  would  be  willing  to  allow  therefor 
£2,400  sterling,  which  may  be  dcilucted  from  the  said  sum  of  £4,554  148.  2(1.,  and 
upon  payment  of  the  balance,  that  is  £2,164  148.  2d.  sterling  in  cash  to  Mr.  Wood, 
my  affent,  he  will  release  you.  I  have  been  induced  to  make  this  offer  not  >>ecause  I 
will  thereby  be  made  whole,  but  from  believing  that  you  had  nothing  to  do  [.ersc)nally 
with  these  outrageous  proceedings  against  me,  and  also  from  being  much  pletvsed  with 
the  frank  tone  of  your  letter,  and  thinking  that  a  less  sum  might  be  more  Ijcntfit  to 
me  now  than  a  larger  one  got  after  wading  through  a  lawsuit-  I  have  given  Mr. 
Wood  instructions  as  above,  and  trusting  that  all  cause  of  complaint  will  he  removed 
as  promise<l  in  your  favor  above  referred  to,  I  am 

Your  obe<lient  servant, 

Wm.  J.  GiLBKKT. 

P.  S.  I  also  annex  to  Mr  Palmer's  opinion  enclosed,  a  copy  of  our  agroenieut  and 
one  of  the  many  advertisements  circulated  tliroughout  the  county  by  Mr.  Jack. 

W.  J.  (JiLBERT. 

No.  CG  ia  Mr.  Palmer's  opinion : 

.  Dorchester,  8th  Augii.^t,  1£(>6. 
William  J.  Gilbert,  Es^]., 

Dear  Sir, — I  am  now  in  receipt  of  yours  informing  me  that  since  my  la^t  to  you  on 
this  subject,  the  Campbells,  through  their  agent,  in  elation  of  their  agieoinent,  have 
proceeded  with  the  suit  against  you  and  assessed  against  you  the  amoimt  of  l»()th  the 
mortgages  to  Crane,  notwithstanding  they  had  recovered  a  judgment  against  you  for 
the  notes  for  which  these  mortgages  were  given,  and  you  had  paid  the  jiulgineiit,  and 
had  also  advertised  all  your  property  in  the  Rot/nl  Gazfttf,  in  tliis  not  only  interfering 
with  and  preventing  your  doing  your  business,  but  also  affecting  your  prnsiects  for 
re-election  for  parliament  for  the  County  whicli  you  had  represented  for  several  years, 
and  which  election  took  place  immediately  thereafter.  I  hope  Mr.  Jack  ba<l  not  this 
in  view  when  he  took  these  strange  and,  in  my  view,  illegal  proceedings,  but  if  not  it 
is  unfortunate  for  him  that  he  should  have  taken  such  an  active  part  in  the  election 
on  the  anti-confederate  side  and  opjwsed  to  you,  and  that  the  proi)erty  was  bought  by 
them  at  a  sacrifice,  no  person  bidding  under  the  circumstances. 

Your  course  is  now  plain.     I  will  have  a  pnjper  assignment  of  what  they  r.greed  to 

five  you  drawn  out,  and  forward  it  ))y  my  clerk.  Mr.  Josiah  Woods,  to  (ilas:/<Av,  ton- 
er tibem  the  balance  due  and  require  them  to  execute  it.  They  have  now  Ijrokcn  the 
affreement  in  almost  every  particular,  and  you  have  not  and  cannot  get  tlio  assignment 
of  mortgage  from  Neil  of  the  two  judgments  against  NeU.  They,  by  p!')Cteiling  in 
the  suit,  have  taken  from  you  the  whole  amount  that  you  had  paid  them  on  the  Crane 
mortgage,  and  you  have  k>8t  and  tliey  have  got  all  your  real  property  for  a  nf)ininal 
sum  of  £650.  And  last  and  not  least  you  have  lost  your  business  and,  I  think,  your 
election  for  parliament,  by  these  procee<lings.  The  damages  are  all  liqui«lated  except 
for  the  last,  and  I  enclose  a  statement  of  them  as  taken  from  the  papers.  The  case 
can  be  brought  to  trial  in  January  in  this  County  if  pushed  hard. 

I  am,  &c. 

A.  L.  Palmer. 

No.  67,  the  statement  above  referred  to,  is  as  follows : — 
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Statement  of  damages  for  breach  of  the  agreement  and  interest  to  1st  Septem&er,  1868. 

J.  W.  CAJklPBELL, 

To  WILLIAM  J.  GILBERT,  Dr. 

1860. 

Jan.  1 — Debt  secured  by  assignment  of  mortgage  from  Neil, £1338  19    0 

1866. 

Sept.  1 — 6  yrs.  and  8  mos.  interest  at  6  per  cent.  N.  Brunswick  legal  rate,        584  11    0 

£1873  10    0 
1861. 

Mar.  1— Judgment £684    0    9 

5  11    0 

£689  11  9 
1861. 
Sept.  1 — 5  yrs.  6  mos.  interest 227  11  3 

£917  8  0 
1863. 

August  2 — Due  paid  for  Insurance 72    0    0 

1866. 

Sept.  1 — 3  yrs.  4  mos.  interest 14  17    9 

£1003  10    9 
Costs  of  1st  Judgment 16    9    3 

£1020    0    0 
Deduct  1-6  to  bring  into  sterling 170    0    0 

£850    0    0        850    0    0 

Sterling    £2723  10    0 

Suit  having  proceeded  in  violation  of  the  agreement,  and  Camp- 
bells got  the  amount  of  the  face  of  the  mortgage  from  Gilbert  to 
Crane  assessed,  and  sold  the  property  to  pay  it,  notwithstanding 
they  had  recovered  judgment  against  Gilbei-t  for  the  same  claim  and 
he  had  paid  it  as  follows : 

1865.  £2723  10    0 

May  17tb — Amount  assessed  by  the  Court  under  the  two 

judgments £436  10    0 

298    6    6 

£734  15    6 
1866. 

Sept  1 — 1  yr.  3^  mos.  interest 56  17    6 

£791  13    0 

Deduct  1-6  to  reduce  to  sterling 131  18  10 

£650  14   8 

Carried farwardL        £31888    4   8 
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Bnmgkt/orward,        £8883    4    2 

Ij068  on  property  sold  by  Campbells  in  violation  of  the  agree- 
ment and  bought  by  them. 

Private  residence £1200    0    0 

Mill  property  and  land  in  present  state 1200    0    0 

2400    0    0 
Sold  for 660    0    0 


£1750    0    0 
Deduct  1-6  to  reduce  to  sterling 325    0    0 


1425    0    0      1425    0    0 


Sterling £4808    4    2 

Xegal  erpenses,  employment  of  counsel,  kc 100    0    0 

£4908    4    2 
Xess  unpaid  under  the  agreement  as  near  as  can  be  computed 353  10    0 

Net  loss  of  Gilbert £4654  14    2 

Resides  damages  for  the  injury  to  Mr.  Gilbert's  business  and  credit  in 
having  his  property  advertized  in  the  '*  Royal  Gazette  "  for  sale. 

TTnliquidiated,  say £1200    0    0 

£5754  14    2 
E.  E.  A.  L.  Palmer. 

These  papers  were  pressed  in,  in  direct  opposition  to  the  opinion  of 
'the  learned  Judge,  and  we  think  them  inadmissible.  In  Gilbert  v. 
Palmer  (1  Allen  GG7),  the  Court  held  that  a  party  could  not  make 
evidence  for  himself  by  serving  an  account  on  the  opposite  party. 
In  Fairlie  v.  Denton  (3  C.  &  P.  103),  where  the  plaintiff  had  written  a 
letter  to  the  defendant  demanding  a  sum  of  money  as  due,  and  stat- 
ing other  matteiB,  which  letter  the  defendant  had  not  answered. 
Lord  Tenterden  said,  "  What  is  said  to  a  man  before  his  face  he  is  in 
some  degree  called  on  to  contradict  if  he  does  not  acquiesce  in  it, 
but  the  not  answering  a  letter  is  quite  different,  and  it  is  too  much 
to  say  that  a  man,  by  omitting  to  answer  a  letter  at  all  events, 
admits  the  truth  of  the  statements  that  letter  contains.  You  may 
have  that  single  line  read  in  which  the  plaintiff  makes  a  demand  of 
a  certain  amount  but  not  any  other  part  which  states  any  supposed 
fact  or  facts."  In  Healy  v,  Thatcher  (8  C.  k  P.  388,)  where  in  action 
for  an  assault  a  letter  was  offered  in  evidence  on  the  part  of  the 
plaintiff  written  by  hLs  attorney  to  the  defendant,  demanding  an 
apology  and  stating  that  plaintiff  was  a  person  of  the  highest  respect- 
ability, Gumay  B.  refused  to  allow  the  letter  to  be  read  as  not  being 
evidence  against  the  defendant,  saying  that  the  plaintiff  was  only 
entitled  to  read  that  part  of  the  letter  which  asked  an  apology. 
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And  again  in  Richards  v,  Franklin  (9  C.  &  P.  221,)  the  same  learned 
Judge  sa^'s:  "  The  plaintiff  connot  make  evidence  for  himself  by  his 
attorney  writing  to  the  defendant,  that  can  be  done  only  for  the 

f)urpo.se  of  showing  either  notice  or  a  demand/'  If  an  uiianswei*e<] 
etter  contains  any  statement  beyond  what  is  necessary  to  explair 
the  demand  it  will  not  be  evidence  against  the  party  to  whom  it  u 
sent.  Gaskill  v.  Skene  (14  Q.  B.  C64). — The  learned  Judge  thinks 
the  way  these  documents  were  used  by  the  plaintiffs  counsel  in  go- 
ing to  the  jury  might  have,  and  in  his  opinion  did,  materially  influ- 
ence their  minds,  and,  although  the  learned  Judge  endeavored  U 
neutralize  and  prevent  their  having  an  improper  effect,  he  cannot 
say  that  he  thinks  they  had  no  effect  prejudicial  to  the  defendant 
The  plaintiff's  counsel  must  have  considered  them  important  anc 
calculated  largely  to  benefit  the  plaintiff's  case,  or  we  cannot  suppose 
he  would  have  jeopardised  the  result  by  forcing  them  in,  in  defi 
ance  of  the  Judge's  opinion. 

5th.  The  evidence  of  the  order  for  the  commission  was  whoUj 
immaterial.  We  see  no  reason,  hoAvever,  why  any  paper  in  the  caus< 
may  not  be  given  in  evidence. 

Gth.  For  the  reasons  stated  in  answer  to  the  third  objection  oi 
this  head,  the  evidence  of  Moore  as  to  the  injury  to  the  plain tifTj 
credit  becomes  immaterial. 

As  to  the  first  ground  of  misdirection  we  think  the  learned  Judg< 
was  right  in  directing  the  jury  that  Campbells  had  the  power  U 
discontinue  the  suit  in  equity  and,  were  liable  under  this  agreemem 
for  not  doing  so.  The  practice  in  equity  upon  the  right  of  a  plaintif 
to  move  to  dismiss  his  bill  is  very  clear.  It  is  said  Daniell's  Practice 
(3rd  Ed.  G32.)  that  a  plaintiff  may  apply  to  the  Court  by  motion  tc 
dismiss  his  own  bill  either  as  against  all  the  defendants  or  againsi 
such  of  them  as  he  thinks  he  can  dispense  with,  with  costs,  and  thai 
he  may  do  this  as  a  matter  of  course,  citing  Dixon  v.  Parkes  (1  Ves 
Jr.  402).  Before  the  Statute  of  4th  Anne,  c.  IG,  the  plaintiff  coulc 
dismiss  his  bill  on  payment  of  20s.  costs,  though  the  defendant  hac 
answered,  but  that  statute  made  him  liable  to  pay  the  defendant's 
full  costs.  The  right  of  a  plaintiff  to  dismiss  his  bill  on  payment  o1 
costs  is  in  general  a  matter  of  course  at  any  time  before  decree 
In  Curtis  u  Lloyd,  (4  M.  &  Cr.  104),  Lord  Cottenham  said  "that  hi 
could  not  see  why  a  plaintiff  should  be  in  a  worse  situation  because 
he  informs  the  Court  that  he  does  not  intend  to  proceed  with  th« 
hearing  of  his  cause  than  if  he  made  default."  Alter  a  decree  the 
Court  will  not  allow  the  plaintiff  to  dismiss  his  bill  unless  by  coxi' 
sent,  for  all  parties  are  interested  in  a  decree,  and  any  party  ma] 
take  steps  to  have  the  effect  of  it.    Daniell's  Prac  635. 
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As  to  the  second  and  third  grounds  we  think  the  learned  Judge 
was  light,  for  the  reasons  already  given  in  answer  to  the  points  for 
a  nonsuit  which  involve  the  same  questions. 

4th.  As  to  the  alleged  assignment  by  the  plaintiff  to  Lingley,  the 
plaintiff's  letter  to  Jack  of  the  1st  August,  1864,  was  only  an 
authority  to  assign  on  full  payment  being  made  of  the  sums 
named  in  his  agreement  with  Campbells.  This  never  was  done; 
lingley  only  paid  £250  to  Jack,  which  sum  the  plaintiff  swore 
liingley  afterwards  charged  to  him,  and  the  jury  found  that  the 
payment  was  made  to  Lingley  on  account  of  Gilbert,  and  not  on  his 
own  account,  and  Jack  afterwards  received  from  the  plaintiff  the 
Imlance  of  the  first  instalment  under  the  agreement.  Whatever, 
therefore,  the  right  of  Lingley,  either  legal  or  equitable,  might  have 
l)een  if  he  had  paid  the  whole  amount  due  under  the  agreement, 
"we  think  under  the  evidence  the  action  was  properly  brought  in  the 
present  case,  and  that  the  plaintiff  is  entitled  to  recover  the  full 
damages  legitimately  resulting  from  the  breach  of  the  agreement. 

5th.  As  to  the  letter  and  telegram  from  Mr.  Wetmore,  neither  the 
letter  nor  the  telegram  was  acted  upon  by  Mr.  Jack.  The  plaintiff 
xiot  only  never  assented  to  the  suit  in  equity  being  proceeded  with, 
lut  on  all  occasions  appears  in  the  most  emphatic  manner  to  have 
.msserted  his  rights  under  the  agreement,  and  he  never,  in  our  opinion, 
-either  by  himself  or  his  solicitor,  did  any  act  to  release  or  relieve  the 
defendant  from  its  full  and  fair  performance. 

As  we  have  determined  that  thei*e  must  be  a  new  trial  on  the 

ground  of  the  improper  admission  of  evidence,  it  is  unnecessary  to  say 

^my  thing  about  the  damages  except  those  given  upon  the  second 

^»unt  for  the  loss  of  the  plaintiff's  credit  and  business,  which,  we 

^ink,  for  the  reasons  already  stated,  cannot  be  recovered. 

Rule  absolute  for  a  new  trial. 


Doe  ex  dem.  Armstrong  v.  Bridges. 

April  17th,  1869. 

Where  a  party  makes  a  representation  to  another,  with  reference  to  the  title  to  lands, 
which  induces  him  to  alter  his  previous  position  and  advance  money  upon  them,  he 
is  estopped  from  denying  the  truth  of  such  representation. 

S.  B.  went  into  posession  of  a  lot  of  Crown  land  in  1832,  of  which  his  brother,  J.  H. 
B.y  obtained  aerant  in  1834,  the  purchase  money  and  cost  of  survey  bein^  paid  by 
8.  B.,  and  J.  H.  B.  never  made  an  entry.  S.  B.  died  in  1852,  devising  it  m  lots  to 
his  sons,  R.,  W.  and  T.,  who  went  into  possession.  T.  mortgaged  his  share  and 
sold  the  equity  of  redemption  and  his  title  became  vested  in  plaintifif. 
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Held,  That  R.  and  W.,  having  gone  into  poBsession  under  their  father's  will,  were 
e8top2)ed  from  setting  up  a  new  title. 

That  as  against  the  heirs  of  J.  H.  B.,  the  Statute  of  Limitations  did  not  begin  to  nm 
until  the  grant  issued. 

Ejectment  tried  before  Weldon,  J.,  at  the  last  Carleton  Circuit. 
The  locus  m  quo  was  granted  by  the  Crown  to  John  Holland 
Bridges,  in  1834.  Samuel  Bridges,  now  deceased,  the  father  of  the 
defendants,  lived  on  the  land  from  1831  and  built  a  hut  upon  it; 
he  afterwards  removed  to  another  lot  but  continued  to  cultivate  this 
land  until  1852,  when  he  died.  It  appeared  that  John  H.  Bridges 
had  obtained  the  gr^nt  for  the  benefit  of  Samuel,  he  being  in  insol- 
vent circumstances,  and  that  it  was  paid  for  by  Samuel,  who  had  the 
lot  surveyed.  By  his  will  he  left  one  hundred  and  fifty  acres  of 
this  land  to  his  son  Bobert,  appointing  him  his  executor,  and  seventy- 
five  acres  to  each  of  his  sons,  William,  the  other  defendant,  and 
Thomas.  The  will  was  proved  in  the  Probate  Court  by  Robert,  and 
each  of  the  sons  took  possession  of  the  land  devised  to  him.  Thomas, 
through  whom  plaintiffs  claim,  built  a  house  on  his  portion,  in 
which  he  was  assisted  by  his  brother  Robert.  In  1861  Thomas 
mortgaged  his  land  to  George  Maddox,  and  it  appeared  from  the 
evidence  of  Maddox  that  Robert  at  that  time  represented  to  him 
that  their  father  had  been  twenty  years  in  possession,  and  that 
Thomas  had  obtained  his  title  to  the  land  under  his  will,  and 
that  he  acted  on  such  representation.  Maddox  assigned  the  mort- 
gage to  the  lessor  of  the  plaintiff,  who  subsequently  purchased 
the  equity  of  redemption,  Thomas  Bridges  having  conveyea  it  to  one 
Thompson. 

The  defendant,  Robert  Bridges,  claimed  the  land  under  a  verbal 
agreement  alleged  to  have  been  made  by  him  with  J.  H.  Bridges  in 
1842  or  1843,  who,  he  says,  agreed  to  convey  the  land  in  payment  for 
certain  work  done  for  him  by  Robert ;  and  a  quit-claim  deed  of  this 
land,  made  in  18G7,  given  to  defendants  by  some  of  the  heirs  of  J.  H. 
Bridges,  was  also  produced.  There  was  no  evidence  of  any  entry 
having  been  made  on  the  land  by  J.  H.  Bridges  or  his  heirs,  and  no 
claim  of  ownership  by  them,  with  the  exception  of  the  quit-claim 
deed  giveu  to  the  defendant,  Robert  Bridges,  by  the  heirs  in  18G7. 
The  learned  Judge  told  the  jury  that  the  Statute  of  Limitations 
would  not  commence  to  run  against  John  Holland  Bridges  until  a 
year  after  he  got  the  grant,  in  1834.  The  jury  having  found  a  ver- 
dict for  defendants, 

S.  R.  Thoiiv*(r)i,  Q.  C,  in  Michaelmas  Tenn,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grovmds  of  misdirection,  and  that  the  venlicft 
was  against  law  and  evidence ;  contending  that  the  learned  Judge 
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should  have  told  the  jury  that  Robert  Brides  was  estopped  fi-om 
denying  his  father's  title;  he  having  stated  to  Maddox  that  his 
father  had  been  twenty  years  in  possession  of  the  land  and  thereby 
induced  him  to  advance  money  upon  it. 

C.  H.  B.  Fisher,  shewed  cause  in  Hilary  term.  The  Judge  s  charge 
was  right.  Robert  Bridges  swears  that  he  went  into  possession  as 
purchaser  from  Holland  Bridges,  and  the  evidence  of  the  statement 
made  to  Maddox  being  contradictory,  it  was  a  question  for  the  jury 
and  there  is  no  estoppel.  Robert  Bridges  went  into  possession  under 
a  title,  and  the  possession  of  a  pai-t  is  possession  of  the  whole.  It 
was  simple  a  question  of  evidence  for  the  jury  as  to  who  was  to  be 
believed.  Where  two  parties  are  in  possession  of  property,  and  one 
claims  by  title  and  the  other  does  not,  on  the  death  of  the  latter  the 
former  will  take  all.  This  was  the  case  with  Samuel  and  John  H. 
Bridges.  The  fact  of  Robert  going  into  possession,  under  title  from 
John  H.,  is  conclusive.  Samuel  never  was  in  actual  possession  of 
this  seventy-five  acres.  [Allen,  J. :  I  suppose  you  mean  he  never 
lived  on  it.  Ritchie,  C.  J. :  If,  as  the  learned  Judge  says,  the  lines 
were  run  out,  his  possession  of  a  portion  would  be  the  possession  of 
i;he  whole.] 

S,  R.  Thomson,  Q.  C,  contra.     It  is  clear  the  verdict  in  this  case 
cannot  stand.     The  declaration  made  to  Maddox  by  Robert  Bridges 
that  the  property  was  their  father's,  that  it  came  to  them  by  descent, 
4a8  it  inducea  Maddox  to  advance  money  on  the  land,  is  an  estoppel 
in  pais  and  prevents  defendants  now  from  denying  their  father's 
i;itle,  and  the  Judge  should  have  so  directed.     They  also  took  posses- 
sion of  the  land  under  their  father's  will,  and  the  story  of  Robert  in 
T^ard  to  his  having,  in  1842,  while  a  lad  of  eighteen,  worked  for 
^ind  purchased  the  land  on  which  his  father  then  lived  from  J.  H. 
Bridges  is  incredible.     Even  if  true  there  never  was  any  break  in 
the  title  of  Samuel,  and  the  simple  declaration  of  John  Holland 
that  he  would  give  the  land  to  Robert  never  could  effect  the  title  to 
the  land. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  land  for  which  this  action  is  brought  was  part  of  a  tract  of 
three  hundred  acres,  granted  by  the  Crown  to  John  Holland  Bridges 
in  1834.  Samuel  Bridges,  a  brother  of  John  Holland  Bridges,  had 
been  in  possession  of  the  land  about  two  yeai-s  before  the  grant 
issued,  and  made  some  improvements.  After  the  gi-ant  issued, 
Samuel  Bridges  had  the  lines  run  round  the  land,  and  c<^ntinued  to 
occupy  and  cultivate  it  up  to  the  time  of  his  death,  in  1.S52,  without 
any  interference  by  John  Holland  Bridges,  who,  it  appeared,  obtained 
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the  grant  for  the  benefit  of  Samuel,  by  whom  the  piirchasc-monfi 
was  paid.  Samuel  Bridges  left  a  will,  by  which  he  devised,  by  pai 
ticular  description  and  bounds,  one  hundred  and  fifty  acres  of  ih: 
land  to  his  son  Robeit,  one  of  the  defendants ;  seventy-five  acres  i 
his  son  William,  the  other  defendant,  and  seventy-five  aci*es  to  h: 
son  Thomas,  and  appointed  his  son  Robert  his  executor.  Rbbei 
proved  the  will  in  the  Probate  Court,  and  each  of  the  sons  too 
possession  of  the  land  so  devised  to  him.  Thomas  built  a  house  o 
the  land  devised  to  him,  and  was  assisted  in  doing  so  by  his  brothc 
Robert,  the  defendant.  In  Au^st,  1861,  Thomas  mortgaged  tl 
land  devised  to  him  to  George  lladdox,  who  assigned  to  the  lessor  c 
the  plaintiff.  Thomas  afterwards  conveyed  his  equity  of  redemptio 
to  one  Thompson,  who  gave  a  mortgage  thereon,  with  a  power  ( 
sale  to  Willard  Sawyer,  who  sold  and  conveyed  to  the  lessor  of  th 
plaintiff  under  the  power.  The  lessor  of  the  plaintiff,  therefore,  lu 
all  the  right  and  interest  which  Thomas  Bridges  had  in  the  land. 

T)ie  defendant,  Robert,  claimed  the  land  under  an  alleged  verb 
agi-eenient  with  John  Holland  Bridges,  in  1842  or  1843,  who,  it 
said,  agreed  to  convey  to  Robert  the  whole  of  the  land  contained  i 
the  grant,  as  payment  for  work  done  for  him  by  Robei't.  The  d< 
fendants  also  claimed  under  a  quit-claim  deed  given  to  them  by  son: 
of  the  heii-s  of  John  Holland  Bridges  in  18G7. 

As  against  the  heii*s  of  John  Holland  Jbridges,  we  think  the  Statui 
of  Limitations  did  not  begin  to  run  before  the  issuing  of  the  gran 
The  right  of  entry  of  Jolm  Holland  Bridges  did  not  accrue  until  1: 
acquired  the  title  to  the  land  in  1834 ;  and  whether  it  accrued  the] 
or  at  the  expiration  of  a  year  from  the  issuing  of  the  grant,  is  n< 
material  in  this  case,  as  there  is  no  evidence  of  any  entry  by  Joh 
Hollan<l  Bridges,  or  his  heii^s,  at  any  time,  or  at  all  events,  not  unt 
18G7,  when  the  defendants,  professing  to  claim  as  the  assignees  of  tk 
heii-s,  set  up  the  quit-claim  deed.  This,  however,  taking  the  ma 
favorable  view  for  the  defendants,  would  be  more  than  thirty  yeai 
after  the  right  of  John  Holland  Bridges  accrued,  and  after  Sunu< 
Bridges,  and  those  claiming  under  him,  had  acquired  a  title  by  poi 
session.  Independently  of  any  question  under  the  Statute  of  Limitfl 
tions,  we  think  the  defendants  are  not  in  a  position  to  set  up  tit! 
under  John  Holland  Bridges ;  that  they  were  estopped  by  the  entr 
under  then*  father  s  will,  from  denying  that  the  title  was  in  hin 
There  is  no  evidence  of  any  disclaimer  of  title  under  the  will,  milea 
perhaps,  a  parol  disclaimer ;  but  that  would  be  insufficient.  A  di 
visee  is  presumed  to  assent  to  a  devise  for  his  benefit,  until  he  doc 
some  act  to  shew  his  dissent.  Townsou  v.  Tickell,  (3  B.  &  Aid.  SI) 
Hamilton  r.  Love,  (2  Kerr,  248).  The  acts  of  the  defendants  hen 
so  far  from  shewing  a  dissent  from  the  devise,  shewed  an  expam 
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assent  to  it,  for  they  took  possession  of  the  land  according  to  the 
division  made  by  the  will,  recognizing  the  right  of  Thomas  to  that 
portion  of  the  land  now  in  dispute,  which  acts  are  entirely  incon- 
sistent with  the  alleged  agreement  by  the  defendant,  Robert,  to  pur- 
chase the  land  from  his  uncle,  John  Holland  Bridges,  and  with  the 
daim  of  both  defendants  under  the  deed  from  the  hell's  of  John 
Holland  Bridges.  In  addition  to  this,  we  incline  to  think  the  de- 
fendants would  be  estopped  from  setting  up  title  in  John  Holland 
Bridges,  by  their  statement  to  Maddox,  that  their  father  had  been 
in  possession  of  the  land  for  upwards  of  twenty  years,  and  had  left 
a  will,  devising  the  property  to  them  and  their  brother.  This  state- 
ment is  sworn  to  by  Maddox,  and  is  not  positively  denied  by  either 
of  the  defendants.  Maddox  acted  upon  the  representation  so  made 
to  him  by  the  defendants,  and  by  Thomas  Bridges,  in  the  presence 
of  one  or  both  of  the  defendants,  and  advanced  his  money  on  the 
security  of  Thomas'  title  under  his  father's  will.  The  case,  therefore, 
comes  within  the  principle  of  Pickard  v.  Lewis,  (G  A.  &  E.  474); 
Gregg  V.  Wells,  (10  A.  &  K  98);  and  Freeman  v.  Cook,  (2  Exch. 
661);  Clark  v,  Hartt,  (5  Jur.  N.  S.  447);  Caimcrosa  r.  Lorimer,  (3 
Haoq.  H.  L.  cases,  827,  7  Jur.  N.  S.  149);  that  where  one,  by  his 
wordis  or  conduct,'  wilfully  causes  another  to  believe  in  the  existence 
of  a  certain  state  of  things,  and  induces  him  to  act  on  that  belief,  so 
as  to  alter  his  previous  position,  the  former  is  concluded  from  averr- 
ing against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time. 

Rule  absolute  for  a  new  trial. 

Costs  to  abide  the  event. 


Doherty  v,  Desbrisay. 

April  24th,  1869. 

Where  no  notioe  of  trial  was  ^ven  b^  plaintiff,  and  a  counsel  who  had  been  retained 
for  defendant  in  a  former  trial,  in  ignorance  of  this  fact,  appeared  without  authority, 
defendant  bdng  absent,  and  defended,  a  verdict  for  the  plaintiff  was  set  aside. 

8.  jR.  Thomson,  Q.  C,  in  Michaelmas  Term  last,  moved  on  behalf 
of  the  defendant  to  set  aside  trial  and  all  subsequent  proceedings  in 
tliis  cause  for  irre^larity.  It  appeared  by  affidavits  that  at  the 
Westmorland  Circuit,  in  July,  1867,  the  cause  entered  for  trial  and 
Mr.  Smith  retained  as  counsel  for  the  defendant,  but  it  was  not 
then  tried  and  the  cause  became  a  remanct  No  notice  of  trial  was 
given  to  the  defendant's  attorney  for  the  next  Westmorland  Circuit, 
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but  the  c^iise  was  called  on,  and  Mr.  Smith  hHing  in  Court  aii6 
thinking  ^the  defendant  and  his  witntoses  vfete  6n  their  way  tc 
the  Court,  moved  for  a  postponement,  Which  being  refused  by  tbe 
learned  Judge  the  trial  went  on,  Mr.  Smith  acting  as  couns^  foi 
defendant  and  the  plaintiff  obtained  a  velxJict.  Mr.  Smith  was  iicH 
aware  that  no  notice  of  trial  had  been  given,  and  had  no  authcxity 
to  act  for  defendant  on  the  trial.    A  rule  nisi  h'aving  been  gnoited, 

A .  L.  Palmer,  Q.  C,  shewed  cause  in  Hilary  Tertn,  contendhig 
that  Mr.  Smith  having  been  counsel  in  the  first  trial  had  authoH^ 
to  act  on  the  second.  [Ritchie,  C.  J.:  Did  you  not  brin^  this  dm- 
culty  on  by  not  giving  notice  of  trial  ?  Allen,  J.:  Doesuie  retaiBct 
of  a  counsel  continue  beyond  the  trial  for  'Which  he  is  retained? 
Ritchie,  C.  J.:  The  counsel  here  sajrs  that  he  acted  without  autho- 
rity.] I  had  a  perfect  right  to  treat  him  as  cbunsdl  for  defendaM, 
having  been  told  by  the  attorney  that  he  was  so,  and  acting  in  good 
faith.  Prima  faxrie,  if  an  attorney  tells  me  that  a  certuH  person  ie 
his  counsel  I  have  a  right  to  treat  him  as  such,  and  the  fact  of  theit 
being  no  notice  of  trial  given  makes  no  difference  if  he  appeluns  &nd 
defends. 

Fraser,  contra.  If  notice  of  trial  had  been  given,  the  appearance 
of  Smith,  either  authorizcKl  or  not,  was  not  material,  but  nere  the 
plaintiff  himself  committed  the  first  error,  he  not  having  given  notice 
of  trial.  The  fact  of  a  counsel  being  retained  in  a  cause  myes  him 
no  power  to  waive  notice  of  trial.  Swinton  v.  Swinton,  (5  Ex.  N.  S. 
590)  is  quite  conclusive  on  this  point. 

Cur,  adv.  vidt 

Allex,  J.,  now  delivered  the  judgment  of  the  Court 

The  difficulty  in  this  case  arose  from  the  plaintiflTs  attorney  not 
ha\4ng  given  notict.'  of  trial.  The  defendant  and  his  attorney  are 
blameless.  When  the  cause  was  called  on,  Mr.  Smith,  who  had  been 
retained  as  counsel  on  a  former  trial,  supposing  that  notice  of  trial 
had  been  given,  and  that  the  defendant  was  on  his  way  to  the  GotM, 
applied  to  the  Judge  to  postpone  the  trial,  and  when  thfe  Jtt(!be 
refused  to  do  so,  and  the  trial  proceeded,  he  acted  as  counsel  for  de- 
fendant, though,  it  appears  bv  the  affidavit,  witTioUt  «ny  aiithfdMty 
from  the  defendant.  Had  Mr.  Smith  not  appeiMd,  the  vordlM 
would  have  been  set  under  with  costs.  As  the  mfiittet  ix>W  stttldli, 
we  think  the  defendant  ought  not  to  be  pi-ecluded,  bV  Hbe  lUttlutiib- 
rized  act  of  Mr.  Smith,  from  having  an  opportunity  OT'defdUdlhg  fte 
suit  The  verdict  will  therefore  be  set  aside,  but,  uhd^  llb^  iwUtt- 
stances,  without  costs. 
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S,  who  wan  building  a  ahip  for  plaintiffs,  beins  indebted  to  them,  agreed  to  tranafer 
tiie  VeiBel  to  ft,  one  of  the  plaintiffis,  togetner  with  all  materiah  for  conBtmction 
then  ptocanAj  S  to  fimah  veaael  at  his  own  coat,  and  rig  and  equip  her  with 
wflgwig  to  bejorovided  by  plaintitf.  The  vessel,  when  finished,  to  be  r^ratered  in 
the  name  of  H.  Canvas,,  cordage  and  wire  were  procured  by  L  at  plainttn 's  store ; 
ibid,  while  being  prepared  for  the  vessel,  were  taken  by  the  sheriff  under  an  execu- 
tion agaimt  S,  when  $150  worth  of  labor  had  been  expended  upon  them. 

H^kU  That  under  the  agreement  the  property  in  she  sails  and  rigging  remained  in 
plaintiSii,  and  that  the  fact  of  the  articles  being  charged  to  S  in  plaintiffs'  books 
was  not  conclusive  to  shew  a  sale  to  S,  but  was  a  question  for  the  jury. 

Tliat  tiie  plaintiff  was  entitled  to  recover  the  value  of  the  sails  and  rigging  when 

Trespass  agE|.inst  the  sheriff  of  Northumberland  for  unlawfully 
taking  a  quantity  of  sails  and  ringing  tried  before  Allen,  J.,  at  the 
last  NoHhumberland  Circuit.  The  defendant  justified  the  taking 
under  an  execution  against  one  Sinclair,  and  the  question  was 
whether,  by  the  terms  of  a  certain  agreement  the  property  taken 
belonged  to  Sinclair  or  the  plaintiffs.  The  facts  of  the  case  are  fully 
set  forth  in  the  judgment  of  the  Court.  A  verdict  having  been  found 
for  plaintiff,  Needham,  in  Michaelmas  Term  last,  obtained  a  rule  nisi 
for  a  new  trial  on  the  grounds  of  misdirection  and  excessive  damages. 

A.  L,  PcilTnery  Q.  C,  shewed  cause  in  Hilary  Term.  The  only 
property  that  passed  to  Hutchison  by  this  agreement  was  the  wood 
andiron  of  which  the  vessel  was  composed.  The  object  of  the  agree- 
ment was  to  divest  the  property  from  Sinclair,  but  the  sails  and 
rigging  never  passed  out  of  tne  plaintiffs.  The  goods  taken  by  the 
sheriff  were  never  sold  to  Sinclair  by  the  plaintiffs,  for  by  doing  so 
they  would  have  defeated  their  own  agreement  by  which  they  agreed 
to  furmsh  the  sails  and  rigging  for  the  vessel.  The  fact  of  them 
bej|ng  charged  to  Sinclair  does  not  shew  that  they  passed  to  him. 
FWELDON,  J.:  Suppose  they  had  been  burnt  in  the  sail  loft  whose 
loss  would  it  have  been?]  I  should  say  the  plaintiffs,  for  they  were 
not  making  a  sale  but  carrying  out  their  agreement  to  supply  cer- 
tain articles.  [Allen,  J.:  I  fliought  at  the  trial  that  Sinclair  did 
not  go  to  buy  the  articles  as  a  man  would  go  to  purchase  in  the 
Cijirdinary  way.]  It  cannot  be  contended,  as  was  done  by  defendants, 
that  the  goods  belonged  to  Hutchison,  for  that  could  only  arise  on 
their  becoming  a  part  of  the  vessel,  which  they  never  did;  and  the 
property  being  originally  the  plaintiffs,  it  is  for  defendants  to  shew 
that  it  passed  from  them.  The  damages  were  certainly  not  excessive, 
for  the  plaintiffs  only  recovered  the  value  of  the  goods  at  the  time 
they  were  taken. 


600  CASES  IN  THE  SUPREME  COUKT. 


Rankin  v.  MitchelL 


Keedltam,  contra.  If  the  ship  had  been  finished  by  Sinclair,  an< 
she  had  gone  to  sea  with  that  rigging,  and  the  sails  had  been  los' 
would  it  not  have  been  the  loss  of  Sinclair,  and  if  that  is  so,  how  ca: 
the  sails  and  rigging  be  plaintiffs'  property  ?  [Allex,  J.:  TTie  agree 
ment  provides  for  that.  If  your  contention  is  correct,  the  hull  of  th 
ship  would  have  belonged  to  Hutchison,  and  the  sails  and  rigging  t 
Sinclair.]  I  read  the  agreement  differently.  All  the  agreement  gav 
was  the  hull  of  the  vessel  and  the  articles  intended  for  the  ve«se 
which  had  been  already  procured.  There  is  an  absolute  gift  of  th 
ship  to  Hutchison,  and  the  only  trust  is  with  reference  to  the  balanc 
of  the  money  after  the  sale.  The  word  sails  is  not  mentioned  in  th 
agi'eement,  and  the  word  rigging  cannot  be  taken  to  include  them,  s 
that  the  moment  the  sails  were  delivered  to  Sinclair,  they  becam 
his  property,  and  the  plaintiffs  had  no  further  claim  on  them. 

Tne  damages  were  excessive.  The  plaintiff  actually  received  th 
value  of  the  labor  which  had  been  expended  in  making  the  sails  a 
the  time  they  were  seized,  some  ?loO,  so  that  the  verdict  should  a 
least  be  reduced  that  amount. 

Cur,  adi\  vidt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  against  the  sheriff  of  Northumbei 
land,  for  taking  a  quantity  of  sails  and  rigging  in  the  course  of  pre 
paration  for  a  ship.  The  defendant  justified  the  taking  under  aj 
execution  against  one  Edward  Sinclair,  and  the  question  is,  whethe 
the  property  taken  belonged  to  him  or  the  plaintiff. 

It  appears  that  Sinclair  was  building,  and  had  partly  finished,  j 
vessel,  and  being  indebted  to  the  plaintiffs,  entered  into  an  engage 
ment  with  them,  in  December,  18C7,  by  which  he  agreed  to  sell  ani 
transfer  to  R.  Hutchison,  one  of  the  plaintiffs,  the  vessel  and  all  th 
timber  and  materials  then  prepared  or  procured,  and  intended  to  b 
used  in  her  construction ;  tnat  he  would  finish  iiie  vessel  at  his  owi 
cost,  and  launch  her,  not  later  than  the  1st  May  then  next,  and  taki 
her  to  the  plaintiffs*  wharf  in  Douglastown,  and  there,  "  with  rigginj 
to  be  provided  by  the  plaintiffs,  rig  and  equip  the  vessel  in  ever] 
respect,  and  make  her  ready  for  sea  with  all  despatch."  That  h 
would  furnish  Hutchison  with  a  builder's  certificate,  or  the  necessar 
documents  to  enable  him  to  have  the  vessel  registered  in  his  owi 
name ;  that  the  vessel  should  be  loaded  by  the  plaintiff  and  sent  to  sad 
port  as  Hutchison  should  think  preper,  and  sold,  and  that  after  de 
ducting  all  necessary  expenses  and  disbursements,  and  all  cUims  tha 
the  plaintiffs  or  Hutchison  might  have  against  the  vessel,  or  anhtf 
Sinclair,  any  balance  that  might  remain  was  to  be  paid  to  Sindair. 
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Before  the  vessel  was  launched,  Sinclair  went  to  the  plaintiffs' 
store  and  selected  canvass,  cordage  and  wire  rigging  for  the  sails  and 
rigging  of  the  vessel,  and  took  them  to  a  sailmaker  and  rigger,  em- 
ployed by  him,  to  make  and  fit  them  for  the  vessel.  They  were 
charged  by  the  plaintiffs  to  Sinclair,  in  his  account.  While  they 
were  in  the  hands  of  the  sailmaker  and  rigger,  and  before  they  were 
all  completed,  they  were  seized  by  the  sheriflf,  under  an  execution 
against  Sinclair.  The  value  of  the  labor  put  upon  them  was  £37 
10s.,  a  part  of  which  had  been  paid  by  Sinclair. 

The  learned  Judge  left  the  question  to  the  jury  whether  there  was 
any  sale  of  the  canvass  and  rigging  by  the  plaintiffs  to  Sinclair, 
stating  his  opinion  that,  under  the  agreement,  there  was  no  intention 
to  pass  the  property.  He  directed  them  that  the  word  "  rigging," 
taken  in  connection  with  the  words  immediately  following  in  the 
agreement,  included  the  sails  as  well  as  the  wire  and  cordage ;  and 
that  they  remained  the  propei-ty  of  the  plaintiflTs  until  they  were 
put  upon  the  vessel.  If  they  found  a  verdict  for  the  plaintiffs,  to 
give  the  value  of  the  sails  and  rigging  at  the  time  they  were  taken 
by  the  defendant.     The  jury  found  for  the  plaintiffs  accordingly. 

We  think  this  direction  was  f*on*ect,  and  that  the  evidence  fully 
warrants  the  verdict.  It  never  was  the  intention  of  the  parties  to 
the  agi*eement  that  the  sails  and  rigging  should  become  the  property 
of  Sinclair;  and  as  the  plaintiffs  were  to  account  to  him  for  the  pro- 
ceeds of  the  sale  of  the  vessel,  after  deducting  all  expenses  and  dis- 
bursements, their  charging  the  canvass  and  rigging  to  him,  though  a 
fact  for  the  consideration  of  the  jury,  and  so  left  to  them,  was  not 
conclusive  to  shew  a  sale  to  Sinclair.  We  think,  also,  that  the  con- 
struction put  upon  the  agreement  was  correct.  The  whole  of  the 
agreement  must  be  considered,  in  order  to  ascertain  the  intention 
of  the  parties.  Though  the  word  "rigging,"  standing  by  itself, 
probably  would  not  include  sails,  but  would  mean  only  the 
standing  and  running  rigging,  the  subsequent  part  of  the  sentence 
shews  that  the  parites  did  not  intend  so  to  limit  it.  Sinclair 
was  to  "rig  aTul  equip  the  vessel  in  every  respect,  and  make 
her  ready  for  sea,"  and  he  was  to  do  this  with  "  rigging  "  to  be  fur- 
nished by  the  plaintiffs.  He  was  to  do  all  that  was  necessary  to 
make  her  ready  to  sail  on  a  voyage.  He  could  not  do  this  without 
patting  sails  upon  her,  and  all  the  materials  that  were  necessary,  so 
to  equip  her,  were  to  be  furnished  by  the  plaintiffs.  Then,  if  the 
sails  and  rigging  were  once  the  property  of  the  plaintiffs,  when  and 
how  did  they  cease  to  be  so  ?  Clearly  they  would  not  until  they 
were  put  upon  and  formed  a  part  of  the  vessel,  when,  under  the 
agreement,  they  would  have  become  Hutchison's  property.  As  they 
were  never  put  upon  the  vessel,  there  was  no  change  of  property. 
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We  think,  also,  there  was  no  misdirection  as  to  the  damages. 
The  defendant  was  a  wix)nff  doer,  and  is  liable  for  the  full  value  of 
the  goods.  Where  the  plamtiff  has  the  immediate  right  to  the 
possession  of  goods,  the  proper  measure  of  damages,  as  a  general  rule, 
IS  the  full  value  of  them  at  the  time  of  the  conversion  by  the  defen- 
dant. Edmondson  v.  Nuttell,  (17  C.  B.,  N.  S.  280),  Swire  v.  Leach, 
(18  C.  B.,  N.  S.  479).  Whatever  claims  Sinclair  may  have  against 
the  plaintifis,  for  the  value  of  any  labor  which  he,  or  persons  em- 
ployed by  him,  may  have  put  upon  the  goods,  is  a  matter  with  which 
the  def  enckjit  has  nothing  to  do. 

Rule  discharged.* 
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April  24th,  1869. 

An  ax>plication  was  made  on  behalf  of  6.  to  compel  the  sheriff  to  pay  over  a  sum  o; 
money  deposited  by  him  in  lieu  of  bail  in  certain  suits  in  which  S.  was  arrested,  bal 
in  which  he  had  since  been  rendered.  B.'s  affidavit  set  forth  that  the  sheriff  agreed, 
when  the  money  was  deposited,  to  return  it  if  S.  was  rendereil.  This  statemenl 
sheriff  denied,  aUe^g  that  he  ^ve  a  receipt  to  B.,  and  that  the  creditors  of  S., 
wlio  were  proceedmg  against  hun,  under  Absconding  Debtors'  Act,  claimed  the 
money  as  the  property  of  S. 

Held,  That  the  receipt  not  being  produced,  and  the  eWdence  and  claims  being  conflic 
ting,  the  Court  would  not  grant  the  ax>plicatiou. 

A,  K  Wetvun^e,  Attorney-General,  in  Hilary  Term  last,  applied 
on  behalf  of  W.  B.  Robinson,  for  an  order  to  compel  James  A.  Har- 
ding, sheriff  of  St.  John,  to  pay  over  the  sum  of  S3,22.5,  deposited  bj 
Robinson  with  the  sheriff,  in  lieu  of  bail  for  Samuel  J.  Scovil,  in 
several  suits  in  which  he  had  been  arrested.  Robinson's  affidavit 
states  that  when  the  money  was  deposited  with  the  sheriff,  it  was  dis- 
tinctly agreed  that  if  Scovil  should  be  rendered  in  discharge  of  his 
bail,  the  money  should  l>e  returned  to  him  by  the  sheriff,  and  that 
Scovil  had  been  so  rendered  in  discharge  of  his  bail,  in  the  suits  for 
which  the  money  was  so  deposited.  A  nile  nisi  lla^dng  been 
granted, 


Palmer,  Q.  C,  with  him  Grawford,  shewed  cause,  reading  the 
davit  of  the  sheriff,  which  denied  that  the  money  was  received  on 
the  temis  stated  by  Robinson;  that  at  the  time  he  i^ceived  tbe 
money  he  gave  him  a  written  receipt  for  it ;  that  he  claiined  to  hold 
it  as  an  indemnity  against  loss  in  consequence  of  the  arrests  of  $oovil, 
and  that  since  his  arrest  proceedings  had  been  taken  against  Scovil, 

*  Kitchic,  C.  J.,  took  no  part  in  this  case. 
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§^  ^n  absconding  debtor,  ajxd  a  claim  made  on  bel^alf  of  the  creditors 
moa  him  tpr  th^  iQOney  which  was  claipaed  to  be  the  property  o^ 
l^viL  The  Court  has  ixo  power  to  trj;  ihe  right  to  the  money  in  a 
proceedmg  of  ih}^  kind,  a^a  cannot  compel  the  sheriff  to  pay  over 
di^  mpi^ey. 

Wietmorey  Attorney  General)  contm.  The  sheriff  is  an  officer  of 
tiie  Court,  and  ixhe  Court  has  a  common  law  jurisdiction  over  him. 
Bere  the  sheriff  is  acting  illegally  with  the  process  of  this  Courts 
aad  is  entitled  to  pay  the  money  back.  If  he  was  entiUed  to  receive 
the  money,  the  Court  should  order  him  to  pay  it  back  on  receiving 
a  guarantee  with  reference  to  bail ;  and  if  he  had  no  power  to  receive 
it  the  Court  will  compel  him  to  pay  it  back,  because  it  would  be 
unjust  for  him  to  retain  it.  It  has  been  contended  that  the  sheriff 
holds  this  to  indemnify  himself  against  previous  suits.  But  he  does 
not  shew  ihaJt  special  bail  has  not  been  given  in  these  suits,  nor  that 
there  is  a  shadow  o{  responsibility  for  any  suit.  Besides  he  has  no 
right  to  indemify  himself  against  other  suits ;  and  as  far  as  this  suit 
IB  concemed/ithe  sheriff  has  been  indemnified,  for  the  party  has  been 
i^endered  to  the  cu3tody  of  the  sheriff  of  Kind's.  The  money  should 
be  paid  back  to  Robinson,  or  if  not,  it  should  be  paid  into  the  Court. 

Cur.  adv,  vult 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  application  on  behalf  of  Wm.  B.  Robinson,  requiring 
the  sheriff  of  St  John  to  shew  cause  why  he  should  not  pay  over  to 
Robinson  the  sum  of  $3,225  deposited  by  him  with  the  sheriff,  in  lieu 
of  bail,  as  is  alleged,  for  Samuel  J.  Scovil,  in  several  suits  in  which 
he  had  been  arrested,  and  in  which  he  had  since  been  rendered  in 
discharge  of  his  bail.  Robinson's  affidavit  states  that  on  the  money 
being  deposited  it  was  distinctly  agreed  and  understood  between 
him  and  the  sheriff  that  if,  on  application,  it  should  be  decided  that 
the  arrests  were  improper,  by  reason  of  Scovil  being  privileged  from 
arrest,  or  if  Scovfl  should  be  rendered  in  discharge  of  his  bail,  the 
money  should  be  returned  by  the  sheriff. 

The  affidavit  of  the  sheriff  denies  that  he  received  the  money  on 
these  terms,  and  he  claims  to  hold  it  as  an  indemnity  against  any 
loss  which  he  might  sustain  or  be  putix)  in  consecjuence  of  the  arrests 
of  Scovil.  It  appears,  also,  that  when  he  received  the  money  he 
g^ye  Mr.  Robinson  a  written  acknowledgment  for  it.  Since  that, 
also,  proceedings  have  been  taken  against  Scovil  as  an  absconding 
debtor,  and  a  claim  has  been  made  upon  the  sheriff,  on  behalf  of  the 
creditors,  for  the  money,  as  being  the  propei-ty  of  Scovil,  and  no  steps 
appear  to  have  been  taken  to  try  the  right  to  it,  under  the  Act. 
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In  view  of  these  conflicting  statements,  and  particularly  in  the 
absence  of  the  receipt  given  by  the  sheriff  at  the  time  he  received 
the  money,  which  would  prol)ably  shew  the  terms  on  which  he 
received  it,  0,nd  which  receipt  the  applicant  ought  to  have  produced, 
and  also  in  view  of  the  claim  ma<^le  to  the  money,  on  behalf  of  the 
creditors  of  Scovil,  we  think  we  are  not  called  upon  to  interfere  in 
this  summary^  application.  In  the  language  of  Dallas,  C.  J.,  in  Elder- 
ston  V.  Adams,  (8  Taunt.  558),  a  case  very  analogous  to  this,  we 
think  "  we  cannot  go  into  a  collat<5iai  trial  of  the  conflicting  interests 
of  the  different  parties."     The  i-ule  will  therefore  be  discharged. 

Rule  discharged. 


McMillan  v.  Fairly,  et  al, 

April  24th,  1869. 

lu  trespass  against  several  defendants,  the  plaintiff  ha<l  forbidden  them  from  going  on 
his  land,  and  again,  after  acts  of  trespass  had  been  committed,  notified  them  to 
desist,  whereupon  two  of  them  did  so.  At  the  trial,  plaintiff  elected  to  proceed 
against  all  the  defendants,  and,  under  the  Judge's  direction,  only  recovered  for  the 
trespass  committed  before  the  two  clefcndants  left,  amounting  to  $2.  Held,  That 
plaintiff  was  entitled  to  the  certilicate  of  the  Judge  ;  that  the  trespass  was  "  wilful 
and  malicious." 

Wetmore,  Attorney  General,  on  a  fonner  day,  in  this  term,  was 
heard  in  support  of  an  application  to  Allen,  J.,  who  tried  the  cause, 
for  a  certificate  that  the  trespass  was  wilful  and .  malicious,  in  order 
to  entitle  the  plaintiff  to  costs,  under  H  and  9  William  III.,  cap.  11. 
The  action  was  trespass  for  injuiy  to  plaintiffs  intervale  by  hauling 
logs  off  it,  which  had  been  carried  there  by  the  freshet.  The  plain- 
tiff had  forbidden  the  defendants  from  going  on  his  land,  and  after 
they  had  been  hauling  logs  part  of  a  day,  in  July,  he  again  forbade 
them  hauling  any  more  until  the  grass  was  cut,  threatening  to  pro- 
ceed against  them  if  they  persisted.  Two  of  the  defendants,  Hunter 
and  Pond,  upon  this  notice,  left  the  land  and  interfered  no  further, 
but  the  other  defendants  continued  hauling  until  the  Icra  were 
removed.  At  the  close  of  the  evidence,  the  plaintifTs  counsel  elected 
to  pi-oceed  against  all  the  defendants,  whereupon  the  learned  Judge 
directed  the  jury  that  the  plaintiff  could  only  recover  for  the  damage 
done  before  Hunter  and  Pond  left.     Vei-dict  for  plaintiff  $2. 

A.  L,  Palmer y  Q.  C,  contra,  contended  that  the  case  stood  as  if  it 
had  been  bi  ought  against  Hunter  and  Pond  alone,  and  that  beiiig 
the  case,  it  was  a  matter  which  might  and  ought  to  have  been  re- 
covered in  a  Magistrate's  Court,  and  the  plaintiff  was  not  entitled  to 
a  Judge's  ceitificate. 

Cur.  adv.  vulL 
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Allen,  J. — This  was  an  application  made  to  me  for  a  certificate 
that  the  trespass  in  this  case  was  wilful  and  malicious,  in  order  to 
entitle  theplaintiflF  to  costs,  under  the  Statute  8  and  9  William  III, 
cap.  11.  The  application  was  made  immediately  after  the  trial,  and 
I  should  have  granted  the  certificate  if  the  attorney  had  appeared 
before  me  on  the  summons  at  an  earlier  day. 

The  tresspass  was  committed  after  the  defendants  were  forbidden 
by  Dudley  to  go  on  the  plaintiff's  land,  notwithstanding  which,  they 
went  on  and  hauled  the  logs,  and  therefore  committed  a  wilful  tres- 
pass. It  was  after  they  had  gone  upon  the  land  and  commenced 
hauling,  that  the  plaintiff  himself  spoke  to  them  and  told  them 
that  if  they  would  not  haul  any  more  logs  off  his  land  he  would  not 
prosecute  them ;  and  though  two  of  the  defendants  committed  no 
turther  trespass  after  this,  the  others  continued  on  the  land,  and,  no 
doubt,  did  the  principal  part  of  the  injury.  For  this  the  plaintiff 
has  recovered  no  damages,  for  the  reasons  stated  in  the  judgment  of 
the  Court  on  the  motion  for  a  new  trial. 

I  have  no  doubt  (and  the  other  members  of  the  Court  agree  with 
me)*  that  the  plaintiff  is  entitled  to  a  certificate  in  this  case,  under 
the  authorities  of  Good  v.  Watkins,  (3  East,  495) ;  Wooley  v.  Whitby, 
(2  B.  C.  580) ;  Sherwin  v,  Swindall,  (12  M.  &  W.  784).  The  certifi- 
cate will  therefore  be  granted. 


Doe  ex  dem.    Trider  v,  McIntosh. 

An  affidavit  made  by  an  attorney,  that  the  lessor  of  the  j^laintiff  resided  in  Halifax,  N. 
S.,  had  never  been  in  this  Province,  had  not  the  deed  m  his  possession,  and  did  not 
know  where  it  was  to  be  found,  is  not  sufficient  to  entitle  a  certifiecl  copy  of  the 
deed  to  be  given  in  evidence  under  1  Rev.  Stat.,  cap.  112,  §  12.  Fisher,  J.,  dimtn- 
tieiUt, 

Where  no  proof  was  given  that  the  deed  was  ever  in  defendant's  possession,  and  no 
notice  to  produce  to  defendant,  secondary  evidence  by  a  certified  copy  is  inadmis- 
sable. 

Ejectment  tried  before  Allen,  J.:  at  the  last  Gloucester  Circuit. 
For  the  purpose  of  proving  title,  the  plaintiff,  under  1  Rev.  Stat., 
cap.  112,  §  12,  offered  in  evidence  a  certified  copy  of  a  deed  from  the 
sheriff  to  the  lessor  of  the  plaintiff.  The  affidavit  attached  on  which 
the  plaintiff  claimed  that  the  copy  of  the  deed  should  be  admitted 
in  evidence,  was  made  by  the  attorney  in  the  suit,  and  stated  "  that 
the  lessor  of  the  plaintiff  resides  in  Halifax,  in  Nova  Scotia,  and 
that  he  has  never,  according  to  the  best  of  this  deponent's  knowledge 

*Fiflher,  J.,  took  no  part 
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05  belief,  Leen  in  this  province,  and  deponent  further  saith  that  the 
oiiiginal  deed,  of  wjiicn  the  anAexed  instrument  marked  A.  puiports 
to  be  a  certified  copy  from  the  records  of  the  Couniy  of  Glouceatpr, 
is  not  in  the  possession,  power  or  control  of  the  said  lessor  of  Uie 
plaintiff,  and  that  the  said  lessor  of  the  plaintiflf,  Wm.  Trider,  does 
not  know  where  the  same  is  or  may  be  found,"  The  defendant's 
counsel  objected  to  the  admission  of  the  copy  of  the  deed  on  tiae 
ground  that  the  affidavit  was  not  suffipient,  and  the  learned  Judge 
took  that  view  of  the  case,  but  it  wa*  finally  received  in  evidence  by 
consent  subject  to  the  objection.  The  attorney  went  on  the  stand  to 
prove  that  up  to  the  tinje  of  its  loss  the  deed  had  alwavs  been  in  his 
possession  and  never  in  the  possession  of  the  lessor  of  the  plaintiff, 
and  that  he  had  last  seen  it  m  the  Court  House  on  a  foimer  trial. 
No  sufficient  notice  to  produce  the  deed  had  been  given  to  the  defen- 
dants.    A  verdict  having  been  found  for  the  plaintifi*, 

Needham,  in  Michaelmas  Term  last,  obtained  a  rule  nim  for  a  new 
trial,  on  tlie  gi'ounds,  1st,  that  the  affidavit  attached  to  the  copy  of 
the  sheriff's  deed  was  not  sufficient  to  admit  it  as  a  certified  copy  of 
the  re<2:istrv  under  1  Rev.  Stat.,  cap.  112,  §  12.  That  there  was 
not  sufficient  evidence  of  the  loss  to  entitle  the  copy  to  be  admitted 
as  scondaiy  evidence  independently  of  the  statute. 

A.  L.  Palmer,  Q.  C,  shewed  cause  in  Hilary  Term.  The  point 
taken  was  that  the  affidavit  of  the  loss  of  the  deed  should  have  been 
made  by  the  lessor  of  the  plaintiff  and  not  by  the  attorney.  I  con- 
tend that  the  latter  having  the  custody  of  the  deed,  was  quite  com- 
petent to  iiiake  affidavit,  and  that  the  w^ords  of  the  statute  have  been 
couiplied  with.  [RiTCHiE,  C.  J. :  How  could  the  attorney  in  Bathurst, 
on  a  Certain  day,  swear  that  Trider,  in  Halifax,  did  not  know  a  mat- 
ter which  it  was  competent  for  him  to  know ;  can  this  affidavit  be 
taken  fur  more  tlian  a  statement  of  the  attorney's  knowled^  and 
Ijelief  if]  I  contend  that  on  its  face  it  is  sufficient.  Even  without 
reference  tu  this  act,  we  would  be  entitled  to  give  the  certified  copy 
in  evidence  as  secondary  evidence. 

Ne&.lham,  contm.  It  cannot  be  contended  that  any  person  is  com- 
petent to  make  this  affidavit,  or  a  party  might  be  brought  to  swear 
that  Trider  had  not  the  deed,  while  he  had  it  in  his  possession.  It 
never  could  have  been  the  intention  of  the  Legislature  that  j^ecoQilr  < 
aiy  evidence  should  be  admitted  on  such  fiimsy  proof-^f  Ides.  Tfcfe 
intention  of  the  law^  giving  fourteen  day's  notice  to  the  opposite 
party  was  to  enable  him  to  go  to  the  records  and  see  if  the  copy  of 
the  deed  was  coirect.  By  the  18th  section  it  will  be  seen  that  no 
certified  copy  can  be  admitted,  unless  all  the  requisites  have  been 
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complied  with,  wl^ch  in  this  c^e  h^  Qot  be^n  dpne.  $veu  it  the 
evidei^ce  fflven  ^t  the  trial  by  tb^  attoi:ney  h^id  beeji  embodied  in 
his  affidtQiVit,  it  would  npt  haye  entitled  the  copy  of  the  deed  to  be 
admitted. 

Cv/i\  adv.  viUt 

FiSQER,  J.,  differing  from  the  rest  of  the  Court,  the  judgment  of 
the  majority*  was  delivered  by 

Alubn,  J. — ^Tbe  questions  in  this  oase  ^re,  lat,  whether  the  affir 
davit  attadied  to  the  oopy  of  the  ahei:iff's  deed  to  the  lessor  of  the 
plaintiff  was  sufficient  to  admit  it  in  evidence  bs  a  certified  copy  of 
the  r^pstry,  under  the  Bev.  Stat.,  pap.  112,  §  12 ;  and  if  npt,  ^nd> 
whether  there  was  sufficient  evidence  to  admit  the  copy  aa  secondary 
evidence,  independent  of  the  statute. 

The  affidavit  on  which  the  plaintiff  claimed  that  the  copy  of  the 
deed  was  admissible  under  the  Act,  was  that  of  the  attorney  in  the 
suit,  and  stated  as  follows : — "That  the  lessor  of  the  plaintiff  i^des 
in  Halifax,  in  Nova  Scotia,  and  that  he  has  never,  according  to  the 
best  of  this  deponent  s  knowledge  and  belief,  been  in  this  Provii^ce, 
ahd  deponent*  further  saith,  that  the  original  deed,  of  which  Uie 
annexea  instrument  marked  'A'  purports  to  be  a  certified  copy  from 
the  records  of  the  County  of  Gloucester,  is  not  in  the  possession, 
power  or  control  of  the  said  lessor  of  the  plaintiff,  and  that  the  said 
lessor  of  the  plaintiff,  William  Trider,  does  not  know  where  the  same 
is  or  may  be  lound." 

The  leai:ned  Judge  thought  9i  the  trial  that  the  affidavit  was  not 
sufficient  to  admit  the  copy  of  the  deed  in  evidence,  but  received  it 
by  consent  of  the  defendant's  counsel,  subject  to  the  objection.  The 
Act  declares  that  before  any  such  copy  shall  be  received,  "  it  shall 
appeal*  to  the  Court  by  affidavit,  that  such  original  conveyance  Is 
not  under  the  control  of  the  party,  and  that  he  does  not  know  where 
the  same  may  be  found."  It  may  be  that  the  affidavit  in  this  case 
is  a  compliance  with  the  lettei'  of  the  statute ;  but  we  cannot  see  how 
a  person  in  this  Province  could  swear  to  the  knowledge  of  another 
person  in  Halifax  respecting  a  certain  fact,  at  least  without  stating 
reasons  to  shew  the  means  of  knowledge  of  the  person  making  the 
affidavit.  We  will  not  say  that  the  affidavit  can  only  be  made  by 
the  party  on  whose  behalf  the  copy  of  the  deed  is  offered  in  evidence ; 
but  if  it  can  be,  and  is  made  by  a  third  party,  it  ought  to  state  his 
means  of  knowledge,  in  order  that  the  Court  may  judge  of  their 
sufficiency.  The  admission  in  evidence  of  certified  copies  of  deeds, 
is  an  innovation  on  the  principles  of  the  common  law,  and  therefore 

*Kitchie,  C.  J.,  Allen,  .J.,  and  Weldon,  J. 
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ought  not  to  be  extended  further  than  the  case  absolutely  requires. 
Though  it  may  be  very  convenient  in  many  cases  to  allow  evidence 
of  this  kind,  the  admission  of  it  may  be  open  to  great  abuse,  and 
therefore  we  must  take  care,  that  in  construing  the  Act,  we  do  not 
go  beyond  the  intention  of  the  Legislature. 

2nd.  As  to  the  admission  of  the  copy  of  the  deed  as  secondary 
evidence.  At  common  law,  a  certified  copy  a  deed  is  not  evidence, 
either  primaiy  or  secondary,  and  to  make  it  evidence,  the  provisions 
of  the  statute  must  be  complied  with.  This  was  not  done  in  the 
present  case,  for  it  was  neither  proved  that  the  original  deed  was  in 
the  possession  of  the  defendant,  nor  that  notice  had  been  given  to 
him  to  produce  it,  as  required  by  the  13th  section  of  the  Act.  On 
both  grounds,  therefore,  we  think  the  rule  for  a  new  trial  must  be 
made  absolute. 

Rule  absolute. 

Fisher,  J. — I  regret  that  I  am  unable  to  agree  with  the  rest  of  the 
Court  upon  the  main  question  in  this  case,  the  admissibility  of  the 
certified  copy  of  the  sherifTs  deed.  The  plaintiff  offered  in  evidence 
a  copy  of  tne  sheriff's  deed  from  the  records  of  the  Cminty  of  Glou- 
cester, duly  certified  by  the  Registrar  of  Deeds  of  that  County,  with 
an  artida\'it  of  the  attorney  of  the  lessor  of  the  plaintiff,  stating  that 
the  lessor  of  the  plaintiff  resides  in  Halifax,  Nova  Scotia,  and  that 
he  had  never,  according  to  the  best  of  deponent's  knowledge  and 
belief,  been  in  this  Province ;  and  deponent  further  saith  that  the 
original  deed,  of  which  the  annexed  instrument  marked  *A'  purports 
to  be  a  certified  copy  from  the  records  of  the  County  of  Gloucester, 
is  not  in  the  possession,  power  or  control  of  the  lessor  of  the  plaintiff; 
and  that  the  said  lessor  of  the  plaintiff  did  not  know  where  the  same 
is  or  may  be  found. 

The  12th  section  of  chapter  112  of  the  Revised  Statutes  enacts,  in 
substance,  that  a  party  desirous  of  giving  in  evidence  in  any  suit  a 
conveyance  which  may  have  been  duly  registered  and  relevant  to 
the  matter  in  question,  may  produce  in  evidence  a  copy  of  the  regis- 
try of  such  conveyance  certified  by  the  Registrar,  which  copy  bmU, 
in  the  absence  of  the  original  conveyance,  be  received  and  allowed 
as  evidence  of  the  contents  thereof,  but  before  any  such  copy  shall 
be  received  it  shall  appear  to  the  Court  that  such  original  convey- 
ance is  not  under  the  control  of  the  party,  and  that  he  does  not  know 
where  the  same  may  be  found,  and  at  least  fourteen  days  notice  shall 
be  given  to  the  adverse  party  of  the  intention  to  offer  the  same,  such 
notice  to  be  accompanied  with  a  copy  of  the  certified  copy  and  a 
copy  of  the  affidavit. 

The  first  question  that  presents  itself  to  my  mind  under  the  statute 
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is,  can  the  affidavit  be  made  by  any  other  person  than  the  plaintiff? 
It  would  be  limiting  the  effect  of  the  statute  too  much  and  largely 
defeat  the  object  oi  its  enactment  to  determine  that  any  other  per- 
son than  the  plaintiff  could  not  make  the  affidavit.  Assuming  that 
the  attorney  or  agent  of  either  party  in  the  suit  can  make  the  affi- 
da\dt,  I  imagine  many  ca^es,  when  from  the  residence  of  the  party 
or  other  peculiar  circumstances,  an  attorney  or  a^ent  may  with  safety 
swear  as  positively  as  the  attorney  in  this  case  has. 

If  the  plaintiff  had  made  the  affidavit  in  the  form  prescribed  by 
the  statute,  the  certified  copy  of  the  deed  could  have  oeen  received 
as  evidence  without  further  inquiry  as  to  the  knowledge  of  the  fact  to 
which  he  deposed.  In  this  case  the  attorney  has  made  the  affidavit, 
and  as  he  has  sworn  positively  to  all  the  facts  required  to  be  stated, 
in  my  opinion  there  is  such  a  substantial  compliance  with  the  terms 
of  the  Act,  as  to  entitle  the  plaintiff  to  have  the  certified  copy  re- 
ceived as  pri/ma  fcwie  evidence  of  the  contents  of  the  deed. 

The  statute  appears  to  me  to  have  provided  for  just  such  a  case  as 
this  by  requiring  that  the  defendant  snail  be  furnished  with  the  copy 
of  the  certified  copy  and  of  the  affidavit  upon  which  it  is  intended 
to  be  offered  in  evidence  fourteen  clear  days  before  the  trial,  so  that 
if  the  fact  stated  in  the  plaintiff's  affidavit,  upon  which  he  relies  as 
a  ground  for  offering  the  certified  copy  in  evidence,  can  be  contra- 
dicted or  impugned  in  any  way  he  will  have  full  opportunity  of 
doing  so. 

If  the  defendant  had  shewn  that  a  state  of  facts  existed  incon- 
sistent with  Uie  statement  made  in  the  affidavit  of  the  attorney,  or 
had  impugned  the  affidavit  in  any  way,  or  had  cast  any  reasonable 
suspicion  upon  the  deed  as  registered  in  the  office  of  the  Registry  of 
Deeds  for  Gloucester,  then  in  any  of  these  cases  the  Judge  might 
have  either  refused  it,  or,  having  admitted  it,  struck  it  out  of  the 
minutes  of  the  evidence  in  this  case. 

As  no  such  evidence  was  offered  and  no  suspicion  cast  upon  the 
deed  which  had  been  registered  after  the  prelimmary  proof  required 
by  law,  I  am  of  opinion  that  the  certified  copy  as  offered  should  have 
been  received  as  evidence  of  the  contents  of  the  original  deed. 

With  regard  to  the  other  question,  I  have  no  doubt  whatever  that 
if  the  certified  copy  could  not  be  admitted  under  the  twelfth  section 
of  the  Act  it  could  not  be  received  as  secondary  evidence. 
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MoEenzie,  Curator  of  the  "Westmorland  Bank,  v,  Wiswel. 

nth  Juke,  18(^. 

Tlie  ftookholden  of  the  Westmorland  Bank,  by  their  charter,  in  addition  to  the  lia- 
UBty  of  tlie  Mbdk  h)Bld  bV  th^ih  fchr  j^yment  of  the  dehts  of  the  bank,  are  liable  in 
Hmst  prirate  and  indrndnal  capacity  for  an  amount  equal  to  the  amoont  of  their 
.  .«tock« 

Where  the  nOt26ClB  ind  ordM  nndki  ^^ch  an  atftion  nbder  the  tVindlnff-up  Act  was 
founded,  trere  stifled  "The  mddent,  Directors  and  Company  of  £e  WestmOr- 
laiid  Bitok,  in  the  County  of  Westmorland,"  the  c6rporate  name  being  "The  Presi- 
dent, Direictors  and  Company  of  the  Westmorland  Buik.  '*  Held,  No  misdescription, 
the'^cArds  bding  mi^^ely  an  addftion  to  the  locality. 

^this  was  ab  action  brought  by  the  Curator  of  the  Westmorland 
Bank,  under  the  Winding-up  Act,  for  the  amount  of  an  assessment 
OB  certain  stock  held  by  the  defendants;  tried  before  Weldon,  J.,  at 
'6ie  East  Westmorland  Circuit  Two  objections  were  taken  at  the 
triitl  oh  the  part  of  defendant.  1.  That  the  notices  and  orders  on 
wKich  the  iEwSion  was  founded,  were  improperly  admitted  as  evidence, 
because  ^ey  were  wrongly  entitled  by  reason  of  a  misdescription  in 
ihe  name  of  €he  Corporation,  it  being  described  in  the  notices  as 
"Tn^  President,  Directors  and  Company  of  tlie  Westmorland  Bank 
ol  New  BniniSwick,  in  the  Ooxmty  of  Westmorland,"  instead  of 
'^The  President,  Directors  and  Company  of  the  Westmorland  Bank," 
which  was  the  proper  corporate  name.  2.  lliat  the  words  of  the 
Hank  charter,  11  vie,  cap.  1,  did  not  create  a  double  liability  on  the 


512  CASES  IN  THE  SUPREME  COURT. 


McKenzie  v.  WiswelL 


part  of  the  stockholders,  and  tliat  tiiey  were  only  liable  to  the  ex- 
tent of  the  loss  of  their  stock.    A  verdict  being  found  for  plaintiff, 

S,  R.  Tlu/nisoUy  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  above  grounds. 

A.  L.  Palnrier,  Q.  C,  shewed  cause  in  Easter  Term.  1.  In  regard 
to  the  notices  and  orders  not  being  properly  entitled,  the  description 
in  them  by  the  addition  of  the  words  "in  the  County  of  Westmor- 
land," was  only  for  greater  certainty  and  cannot  affect  them.  It  is 
admitted  that  the  description  "The  President,  Directors  and  Com- 
pany of  the  Westmorland  Bank  of  New  Brunswick,"  would  be  right, 
and  the  addition  of  the  other  words  being  only  a  matter  of  descrip- 
tion cannot  have  misled  the  defendants,  and  the  notices  are  good. 
2.  It  is  clear  from  the  words  of  the  bank  charter,  that  a  double  lia- 
bility is  intended.  The  words  are  that  no  one  stockholder  shall  be 
"liable  to  pay  a  sum  exceeding  the  amount  of  stock  then  actually 
held  by  him."  All  the  bank  charters  in  New  Bninswick  are  alike, 
and  the  meaning  of  the  words  is  too  clear  to  be  misunderstood. 

S.  R.  Tfumhsoiiy  Q.  C,  contra.  I  contend  that  the  words  of  the 
Act  do  not  give  a  double  liability;  that  the  words  mean  if  the  com- 
pany goes  into  operation  with  only  a  partial  capital  they  shall  be 
liable  to  pay  up  to  the  full  extent  of  their  capital.  [Ritchie,  C.  J.: 
The  words  cannot  be  given  an  intelligible  meaning  unless  a  double 
liability  is  meant.] 

As  to  the  other  point,  the  power  given  to  the  curator  is  purely  of 
a  statutory  chaiucter;  he  must  pursue  his  authority  strictly,  and  it 
must  Appear  on  the  face  of  the  proceedings  that  he  has  done  so. 
Rex  V,  Croke,  C.  1  Cowp.  26).  The  words  "  in  the  County  of  West- 
morland "  are  no  part  oi  the  corporate  name,  and  there  is,  therefore, 
a  misdescription  of  the  notices  which  renders  them  inadmissible. 

Oy/r.  adv.  vuU. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court 

Only  two  questions  were  raised  in  this  case,  one  as  to  the  double 
liability  of  the  stockholders  in  the  Bank  of  Westmorland,  and  the 
other  as  to  the  description  of  the  bank  in  the  notices,  &c.,  amount- 
ing to  a  misnomer.  The  words  of  Sect.  19  of  17  Vict,  cap.  1,  under 
which  the  bank  is  incorporated,  are,  "the  holders  of  tiie  stock  of  the 
said  bank  shall  be  chargeable  in  their  private  and  individual  canci* 
ties,  and  shall  be  holden  for  the  payment  and  redemption  of  all  bills 
which  may  have  been  issued  by  the  said  corporation,  and  also  lor 
the  payment  of  all  debts  at  any  time  due  from  the  said  ooipoiWta 
in  proportion  to  the  stock  they  respectively  hold,  provided,  however. 


TRINITY   TERM,   THIRTY-SECOND  VICTORIA.  513 

McKenzie  r.  Wiswell. 

that  in  no  case  shall  any  one  stockholder  be  liable  to  pay  a  sum 
exceeding  the  amount  of  stock  then  actually  held  by  him,  provided, 
nevertheless,  that  nothing  previously  contained  shall  be  construed 
to  exempt  the  joint  stock  of  the  corporation  from  being  also  liable 
for,  and  chai'geable  with,  the  debts  and  engagements  of  the  same." 
By  Sect.  2,  3ie  capital  stock  of  the  corporation,  it  was  declared, 
should  consist  of  cuiTent  gold  and  silver  coin  to  the  amount  of  £15,000, 
half  thereof  to  be  paid  in  one  year  and  half  within  two  years  from 
the  passing  of  the  Act,  the  stock  to  be  divided  into  shai*es  of  £25 
each,  making  six  hundred  shares.  It  is  abundantly  clear  that  the 
liability  imposed  by  the  19th  section  on  the  holders  of  stock  in  their 

{private  and  individual  capacity  is  in  addition  to  the  liability  of  stock 
or  payment  of  all  debts,  and  if  there  should  be  any  doubt  on  this 
auestion  from  the  wording  of  the  first  part  of  the  section,  which  we 
[link  there  is  not,  the  proviso  unijuestionably  removes  it.  The  fii-st 
part  of  the  section  makes  the  holders  of  stock  chargeable  in  their 
private  and  individual  capacity  for  the  payment  and  redemption  of 
all  bills  issued  by  them,  and  debts  due  from  the  corporation  in  pro- 
portion to  the  stock  they  hold.  Nothing  can  be  clearer,  from  these 
words,  than  the  unlimited  proportionable  liability  of  the  stockholdei*s, 
that  is  to  say,  if  a  stockholder  held  a  fifth  of  the  stock  he  would  be 
liable  for  a  fifth  of  the  bills  and  debts.  But  the  proviso  follows, 
and  limits  his  liability  to  pay  to  a  sum  not  exceeding  the  amount  of 
stock  actually  then  held  by  him,  that  is  to  say,  if  he  held  stock  to 
the  amount  of  £100,  no  matter  how  much  the  bank  might  be  in- 
debted, he  could  only  be  called  on  to  pay,  in  addition  to  his  stock, 
£100;  and  then,  as  if  to  sweep  away  the  possibility  of  a  doubt  as 
to  this  liability  being  in  addition  to  the  stock,  it  is  provided,  never- 
theless, that  nothing  previously  contained  shall  be  construed  to  ex- 
empt the  joint  stock  of  the  said  corporation  from  being  also  liable 
for,  and  chargeable  with,  tiie  debts  and  engagements  of  the  same. 

As  to  the  corporation  not  being  properly  described  in  the  notice, 
there  is  nothing  in  this  objection.  The  corporate  name  is  "  The 
President,  Dii-ectors  and  Company  of  the  Westmorland  Bank,"  the 
name  is  thus  used  in  the  notice,  with  the  addition  of  the  words  "in 
the  County  of  Westmorland."  These  words  were  used  to  state 
merely  an  addition  of  the  locality  of  the  bank,  and  are  the  very 
words  used  by  the  legislature  itself  in  the  title  of  the  Act,  and  in 
the  preamble  for  the  same  purpose,  and  the  25th  section  actually 
requires  the  bank  to  be  kept  and  established  in  the  County  of  West- 
morland. The  cases  of  Mayor  v.  Burgess,  of  Lynn,  (10  (Joke,  123), 
Croydon  Hospital  v.  Fairlay  (0  Taunt.  4G8),  Forljes  ?•.  Marshall  (32 
L.  &  E.  581)),  shew  that  it  is  sufficient  if  the  name  be  substantially 
the  same. 

32 
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In  re  President,  &:c.,  Westmorland  Bank — Ex  parte  Allison. 

Equity  Appeal. 

June  11,  1869. 

The  execut(>r8  of  the  estate  of  C  invested  a  iK)rtioii  of  its  fumls  in  iMuik  stock  in  their 
own  names,  hut  for  the  benetit  of  the  estate,  by  which  the  (livideniU  were  received. 
After  their  death  their  representatives,  hy  writing,  agreed  to  transfer  the  stock  to 
the  widow  of  <.\  who  had  taken  out  letters  of  administration  cum  t^tdamtfnto  nnm^xo 
fff  houiit  tioii.  The  stock  certiticates  were  lianded  over  to  her  and  she  afterwarcU 
received  the  dividen<ls,  hut  no  transfer  was  nuule  on  the  books  of  the  l>ank  as  re- 
4juired  by  its  cliarter  and  by-laws.  The  bank  suspended*  and  the  estates  of  the 
executor  were  ]jlace<l  by  the  Judge  on  tlie  list  of  contributories  for  the  stock  stand- 
ing in  their  names  on  tne  register. 

Held,  Tliat  they  being  primn  fade  legally  liable  the  Judge  was  right  in  not  Altering 
the  register  by  substituting  the  i>arty  equitably  entitled  to  the  stock. 

Tins  was  an  appeal  from  an  onler  of  Weldon,  J.,  whereby  he  de- 
clared the  estates  of  (1  F.  Allison  and  Jaseph  F.  Allison,  to  be  con- 
tributories in  respect  of  one  hundred  an<l  thirty-six  shares  of  the 
stock  of  the  Westmorland  Bank  standing  in  the  books  of  the  bank, 
in  their  joint  names,  and  the  estate  of  J.  F.  Allison  in  respect  of  four 
shares  standing  in  his  individual  name.     The  facts  are  as  follows: — 

The  Hon.  Wm.  (hane  died  in  1853,  leaving  C^harles  F.  and  Joseph 
Allison  his  rxecutors.  Charles  F.  Allison  <lied  in  1858,  appointing 
Joseph  and  Henry  B.  Allison  Ms  executoi-s,  and  in  May,  18G3,  Joseph. 
the  surviving  executor  of  Oane,  also  died,  and  by  hia  will  appointed 
Mary  Allison  and  Henry  B.  Allison  his  executrix  and  executor ;  the 
foniier  has  since  manied  Hon.  A.  E.  Botsford.  In  18G3,  Eliza  Crane, 
the  widow  of  William  Crane,  took  out  letters  of  administration  cxjutn 
frHfanu  nfo  (iniu'j'o  <lr  hintls  noii,  appointing  H.  B.  AUison  her  a^nt 
for  the  collection  of  the  debts  of  the  estate.     In  1854,  by  17  Vict, 


own  names  in  one  hundred  and  thirty-six  shares  of  8100  each,  of  the 
stock  of  the  saitl  bank,  and  in  18G0  Jaseph  Allison  invested  in  his 
iVkVii  nami?  four  shares  of  the  said  stock.  These  stocks  were  pur- 
chased with  the  funds  of  the  Crane  estate,  part  being  purchased  at 
a  premium  an<l  ent<.ned  in  the  books  of  the  l>ank  for  that  estate,  an 
representing  £3,570  I)s.  5d.  Tlie  bank  up  to  the  time  of  its  suspen- 
sion had  l;)een  in  go(xl  oredit,  l>aying  dividends  at  the  mte  of  seven 
I)er  cent.,  which  were  leceived  by  Charles  F.  and  Joseph  Allison  in 
their  life-time,  and  entered  in  the  books  of  the  Crane  estate  for  its 
benetit.  These  lK)oks  weiv  continued  by  Eliza  Crane,  and  contained 
the  account  of  the  l:*ank  stock  dividends  i*eceived  bv  H.  B.  Allison,  as 
her  agent,  until  the  a^eement  of  September  lltn,  186G,  by  which 
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H.  B.  Allison,  and  the  other  executors  and  heirs  of  Joseph  and  C.  F. 
Allison,  agreed  to  hand  over  to  Eliza  Ciune  all  the  cash  and  bank 
stock  belonging  to  the  Crane  estate  under  their  control,  on  or  before 
the  15th  of  September  then  next,  and  to  execute  all  the  necessary 
documents  for  the  purpose  of  transferring  the  same.  On  the  28Ui 
September,  Eliza  Crane  gave  a  receipt  for  certain  books,  and  scrip 
shares  and  debentures,  with  seven  certificates  of  the  Westmorland 
Bank,  representing  £3,57G  9s.  5<1.  No  transfer  of  the  stock  took 
place  on  the  lK)oks  of  the  bank,  in  consequence  of  the  absence  of  the 
president  in  England,  whose  presence  was  supposed  to  be  necessary 
to  complete  the  transfer.  On  24th  Januaiy,  18G7,  Mrs.  Ciune's 
solicitor  drew  an  order,  which  was  signed  by  H.  B.  Allison,  i-equiring 
the  Westmorland  Bank  to  pay  the  amount  of  the  dividend  on  £3,500 
stock,  standing  in  the  names  of  the  executoi-s  of  the  Crane  estate 
then  due,  at  the  Bank  of  New  Brunswick,  St.  John,  to  the  accoimt 
of  Mrs.  Crane.  The  dividend  was  paid  and  i-eceived  accordingly  by 
Mrs.  Crane,  as  the  holder  of  the  stock  for  the  Crane  estate.  In 
March,  18G7,  the  Westmorland  Bank  siLspended,  and  on  application 
an  order  was  made  on  the  14th  May,  under  27  Vict.,  cap  44,  a  curator 
appointed  and  a  call  made  under  §  19  of  the  Act  of  Incorporation, 
and  the  name  of  H.  B.  Allison  was  put  dowTi  in  the  list  of  stock- 
holders as  representing  one  hun<lred  and  forty  shares,  but  on  a  sul)- 
sequent  hearing  before  Weldon,  J.,  to  settle  who  were  contribu tones, 
on  it  being  iu:ged  by  counsel  on  his  behalf  that  he  was  merely  an 
agent,  his  name  ])eing  neither  on  the  list  of  stockholdei*s,  the  certifi- 
cates, nor  on  the  books  of  the  bank  as  representing  these  shares,  the 
learned  Judge  ordered  his  name  to  be  removed  from  the  list,  and 
declaimed  the  estates  of  C.  F.  and  Joseph  Allison,  stockholders  to  the 
extent  of  one  hundred  and  thirty -six  shares,  and  the  estate  of  Joseph^  * 
Allison  for  four  shares,  and  liable  to  be  placed  on  the  list  of  con- 
tributories. 

C,  W,  Welilvn  for  appellants.  The  bank  stock  is  the  property  of 
the  Crane  estate,  and  was  purchased  by  J.  F.  Allison,  with  the  funds 
of  the  Crane  estate  and  for  its  l)enefit,  and  the  bank  was  aware  of 
this  fact,  as  is-  shewn  by  their  Vw)oks.  By,th#  agreement  of  11th 
September,  1866,  the  administmtrix  ffe  h(fn!»  non  and  legatees  of 
the  Crane  estate  ratified  the  acts  of  the  Allisons,  and  accepted  the 
stock  as  paili  of  the  Crane  estate.  By  the  agreement  and  the  receipt 
from  Mrs.  Cmne  of  the  stock  certificates,  the  stock  was  in  equity 
transferred  to  the  Crane  estate,  and  although  the  stock  may  have 
remained  in  the  books  of  the  bank  in  the  name  of  the  Allisons,  the 
.  stock  certificates  V)eing  received  and  the  dividends  accepted  by  Mrs, 
Crane,  the  JudgQ  had  power  to  direct  the  substitution  of  Mi-s.  Crane's 
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name  in  place  of  the  Allisons.  This  agi-eement  being  executed  in 
good  faith  and  in  full  discharge  of  any  claims  by  the  Crane  estate 
against  the  Allisons,  the  representatives  are  estopped  from  denying 
their  liability  in  equity,  as  holders  of  the  stock,  and  as  by  the  a^-ee- 
ment  Mrs.  Crane  was  bound  to  complete  the  transfer,  and  had  the 
stock  certificates,  it  was  her  duty  to  do  so.  The  ti-ansfer  would 
have  been  made  but  for  the  absence  of  the  president,  whose  presence 
was  necessary.  The  Judge  had  no  power  to  place  the  names  of  the 
Allisons  on  the  register,  as  the  stock  was  all  paid  up,  and  no  further 
liability  exists  againts  the  stockholdei's  when  the  stock  Is  so  paid  by 
the  bank  charter,  ( 17  Vict.  cap.  1 ).  The  learned  Judge  in  his  decision 
relied  on  the  English  cases,  which  are  not  applicable  as  they  depend 
on  the  wording  of  their  acts.  The  latest  is  vVai-d  and  Henry's  case, 
(L.  R.  2  Chan.  Ap.  431  &  085).  [Ritchie,  C.  J.:  All  these  cases 
were  considered  in  the  Overend  Gumey  case,  L.  R.  5  Eq.  198.]  The 
English  Act  is  difierent  from  oui-s,  and  the  mode  of  transfer  is  difter- 
ent.  I  contend  that  Mi-s.  Crane  was,  in  equity,  o^aier  of  these  shares, 
and  that  the  bank  recomized  her  as  such,  and  she  should  be  made  a 
contributoiy.  As  to  the  question  of  registiy,  see  Savles  v,  Blane, 
(142  Q.  B.'205).  Wynne  v.  Piice,  (3  D.  G.  t  Sm.  3^10).  Walder 
V.  Baitlett,  (17  C.  B.  44G).  Emmei-sons  case,  (L.  R.  2  Eq.  231). 
Walker's  case,  (same  vol.  p.  555). 

A,  L,  Palmer,  Q.  C,  was  heard  on  behalf  of  the  bank. 

C.  Milner  against  the  appeal.  The  Winding-up  Act  must  be  con- 
strued with  reference  to  the  Act  of  Incorporation.  The  4th  section 
of  that  Act  authorizes  the  bank  to  make  by-laws,  and  by-law  14, 
made  under  that  authority,  gives  a  form  of  certificate  of  stock  and  a 
fonn  of  transfer.  The  17th  section  of  the  Act  provides  for  the  mode 
of  assignment,  and  the  requisites  of  such  assignment  not  having  been 
complied  with  in  this  case,  tliere  was  never  any  transfer  of  the  stock 
to  the  Crane  estate,  and  as  it  remains  in  the  Allisons,  they  are  liable 
as  contributories,  [Ritchie,  C.  J.:  I  cannot  imagine  any  thing 
clearer  on  the  state  of  facts  as  they  are  presented  to  us,  than  that 
the  Crane  estate  is  entitled  to  indenmify  the  Allisons.]  As  to  the 
agreement,  I  contend  that  the  administratrix  rZc.  hmiin  non  had  no 
power  to  make  a  binding  agreement  to  affect  the  funds  of  the  estate ; 
she  is  simply  the  agent  for  the  tioistees.  The  (Jourt  here  has  no 
power  to  go  into  the  equities  of  the  case. 

S.  R,  Tho7)nion,  Q.  C,  in  reply.  It  seems  to  be  conceded  by  the 
counsel  for  the  Cittne  estate,  tliat  if  the  Couit  goes  into  the  equities 
of  the  case,  his  clients  nmst  go  to  th(i  wall.  The  only  question  is,, 
as  to  the  power  of  the  C*ourt  under  the  Winding-up  Act,  27  Vict 
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cap.  44.  I  contend  that  there  is  a  distinction  between  stockholders 
and  contributories.  The  15th  section  ofives  the  curator  power  to  sue 
stockholders  or  contributories,  shewing  that  the  tenns  are  not  synony- 
mous. Contributories  is  a  term  which  was  not  used  here  until  this 
Act  came  in  force,  and  the  200th  section  of  the  English  Act,  in  de- 
fining what  a  contributor}^  is,  says  that  every  one  shall  be  deemed  a 
contributory  who  is  liable  in  law  or  equity,  which  is  the  case  with 
the  Crane  estate.  Our  Legislature  having  passed  an  Act,  intended 
to  be  an  abstract  of  the  English  Act,  the  term  contributory  must  l)e 
taken  to  have  the  same  meaning  as  in  the  English  Act,  and  if  this  is 
the  case,  that  is  an  end  to  the  argument.  The  25th  section  of  th^ 
Act  gives  the  Judges  the  most  ample  powers,  and  authorizes  them  to 
make  any  ordei*s  they  may  deem  just.  The  term  "just"  cannot  be 
made  to  apply  to  nVatter  of  form,  but  to  matter  of  substance.  If 
the  stock  had  inci'eased  in  value  fifty  per  cent,  the  Allisons  could 
not  have  claimed  a  dollar  of  the  benefit,  and  now  that  the  contrary 
is  the  case,  it  is  not  just  that  they  should  be  required  to  pay. 

Car.  adv.  valt. 

RrrcHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  appeal  from  an  order  of  Mr.  Justice  Weldox,  wherby 
he  declared  that  the  estates  of  C.  F.  Allison  and  Joseph  F.  Allison, 
were  contributories  in  respect  of  one  hundred  and  thirty -six  shares 
of  the  stock  of  said  bank,  standing  in  their  joint  names  on  the  books 
of  thp  bank,  and  the  estate  of  JcKSeph  F.  Allison,  in  respect  of  four 
shares  standing  in  his  individual  name.  There  can  be  no  doubt, 
from  the  facts  set  forth  in  the  aftidavit,  that  the  whole  of  this  stock 
wa.s  purchased  witli  funils  of  Wm.  Crane's  estate,  and  held  by  the 
Allisons,  they  being  executors  of  V\''m.  Cmne's  estate,  for  and  on 
account  of  that  estate,  and  that,  by  an  agreement  mad«  on  the  11th 
September,  1(S6(>,  1  between  Eliza  Crane,  administratrix  (Ic  honi'<  lum 
of  the  late  Wm.  Crane's  estate,  and  the  heirs  and  legatees  of  the 
said  Wm.  Crane,  of  t!ie  one  part,  and  Heniy  B.  Allison,  jr.,  executor 
of  C.  F.  Allison,  and  H.  B.  Allison  and  A.  E.  Botsford,  and  ilaiy, 
his  wife,  executoi-s  of  Joseph  F.  Allison,  ililcah  Allison,  the  widow 
of  the  late  C.  F.  Allison,  and  Mary  Allison,  the  daughter  of  the  said 
C.  F.  Allison,  of  the  other  part,  infer  (/J((t,  that  all  the  cash  in  hand, 
bank  stock  l»elon;.dnf:  to  the  Crane  estate,  and  within  the  control  of- 
the  parties  of  the  second  part,  sliould  be,  by  them,  on  or  l>efore  the 
loth  day  of  Septeinl^er  then  next,  ])aid,  handed  over,  and  transferred 
to  the  said  Eliza  Crane,  and  that  all  pai-ties  of  the  second  part  should 
execute  all  documents  re([uired  of  them  by  the  parties  of  the  first 
part,  and  do  all  acts  necessary  for  cariying  out  the  an-angement. 
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Under  this  agreement,  Mrs.  Crane  received  the  stock  and  certificates 
and  gave  a  receipt  under  her  hand,  **  Scrip  shares  and  debentures,  7 
certificates  on  the  Bank  of  Westmorland,  representing  £3,576  9s.  5d., 
28th  Septemljer,  18GG,  received  by  Mi's.  Crane,  as  administratrix  of 
the  Crane  estate." 

The  stock  was  not  transfeired,  at  the  bank,  to  Mrs.  Crane,  in  con- 
sequence, it  is  alleged,  of  the  absence  of  the  pi-esident,  whose  pivsence 
the  parties  appear  to  have  considered  necessary  to  complete  the 
transfer.  An  order,  for  H.  B.  Allison  to  sign,  was  drawn  by  the 
solicitor  of  Mi-s.  CVane,  as  follows: — 

To  thf  Prenulfnt  and  Cashier  of  thf  Wftttmorland  Bank  of  S'tw  Bnthsieick: 

DE.VR  Sir, — I  hereby  ref|uest  and  authorize  you  to  pay  to  account  of  ^Irs.  Eliza 
Crane,  at  the  Bank  of  New  Brunswick,  St.  John,  the  amount  of  ilividend  now  due 
n{)on  the  £3,500  stock,  standing  in  your  lK)oks,  in  the  naine  of  the  executors  of  the 
late  Wni.  Crane. 

Yours  truly, 

H.  B.  ALLISON. 

Executor  of  the  last  will  and  testament  r>f  Joseph  F.  Allison,  surviving  executor  (vf 
the  last  will  an<l  testament  of  the  late  William  Crane,  deceased. 

This  order  H.  B.  Allison  signed  as  recjuested,  and  it  was  acted  on 
and  the  dividend  paid  as  therein  directed,  and  received  by  Mrs. 
Crane,  as  holder  of  the  stock  for  the  Crane  estate.  In  the  winding 
up  proceedings  the  curator  placed  the  name  of  H.  B.  Allison  on  the 
list  of  stockholders  liable  to  contnbute,  as  i-epresenting  one  hundi-eil 
and  forty  shares.  Upon  a  hearing  to  settle  who  were  contributories, 
counsel  appearing  on  ))ehalf  of  H.  B.  Allison,  and  on  behalf  of  the 
estates  of  C.  F.  and  J.  F.  Allison,  and  of  William  Crane,  Eliza  Crane, 
administratrix,  and  the  legatees  of  William  Ci-ane,  it  was  urged  on 
iKjhalf  of  H.  B.  Allison  that  he  was  only  an  agent,  and  his  iiauie  not 
appearing  in  the  registry  of  stockholdei-s,  or  on  the  stock  certificates, 
or  on  the  books  of  the  l>ank,  as  representing  these  shares,  he  was  in 
no  way  liable* to  be  placed  on  the  list  of  contributories.  The  leameti 
Ju<lge  adopted  this  view,  and  t)rdered  the  name  of  H.  B.  Allison  to 
Ix^  removed  from  the  list,  and  declared  the  estates  of  C.  F.  and 
Joseph  F.  Allison,  stockholders  for  one  hundred  and  thirty-six  shares, 
and  the  estate  of  J.  F.  Allison,  for  four  shares,  the  .said  stock  stand- 
ing in  their  own  names  in  the  l:)Ooks  of  the  l>ank,  and  evidenced  by 
the  certificates  issued  by  the  company,  under  their  seal,  in  accordance 
with  by-law  14  (which  provides  fonn  of  certificates  and  transfer) 
and  by  which  it  was  ceitified  that  C.  F.  Allison  and  J.  F,  Allison 
were  holdei"S  of  so  many  shares  in  the  capital  stock  of  the  Westmor- 
land Bank,  and  that  the  whole  or  any  number  of  shares  thereof  is 
transferable  by  the  said  C.  F.  and  J.  F.  Allison,  only  at  the  bank 
aforesaid,  by  their  appearance  there  in  pei^son,  or  by  their  legal  rep- 
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resentatives,  in  case  of  their  death,  being  authorized  thereto,  or  by 
their  sufficient  attorney  thereto,  lawfully  authorized,  and  their  pro- 
ducing this  certificate.  And  the  learned  Judge  held  the  said  Allisons 
or  their  representatives  liable,  as  such  stockholders,  to  be  placed  on 
the  list  of  contributories.  The  representatives  of  these  estates  claim 
that  Mrs.  Crane,  as  administratrix  of  the  estate  of  William  Crane, 
has  the  equitable  title  to  this  stock,  and  is,  therefore,  the  proper  per- 
son to  be  placed  on  the  list. 

It  cannot  be  doubted  that  these  shares  were  never  legally  trans- 
ferred to  Mrs.  Crane,  though  no  doubt  entitled  to  have  the  transfer 
completed,  the  l7th  section  of  the  Act  of  Incorporation  declaring 
"that  the  shares  and  capital  stock  shall  be  assignable  and  transfer- 
able, according  to  the  rules  and  regulations  that  may  be  established 
in  that  behalf,  but  no  assignment  or  transfer  shall  be  valid  or  effect- 
ual unless  such  assignment  or  transfer  shall  be  entered  and  registered 
in  a  book  to  be  kept  by  the  directors  for  that  purpose,  nor  until  such 
person  or  persons  so  making  the  same  shall  previously  discharge  all 
debts  actually  due  and  payable  to  the  said  coiporation  (no  fractional 
part  of  a  share  assignable),  and  whenever  any  stockholder  shall 
transfer  in  manner  aforesaid,  all  his  stock  or  shares  in  the  said  bank 
to  any  other  person  or  persons  whatever,  such  stockholder  shall  cease 
to  be  a  member  of  the  said  corporation."  Nor  can  it  be  doubted  that 
the  legal  representatives  of  the  registered  stockholders  are  the  per- 
jjons  at  law  iwiuva  facie  legally  liable  to  contribute  to  the  payment 
of  calls  properly  made  on  the  stock  standing  in  the  jiame  of  the 
parties  they  respectively  represent.  Was  the  Judge,  then,  bound  to 
set  aside  this  primary  legal  liability,  and  substitute  the  party  equita- 
bly entitled  to  the  stock  in  their  place,  or  was  he  right  in  leaving 
the  stock  register  imtouched,  and  the  representatives  of  the  regis- 
tered stockholders  liable  for  the  calls,  leavmg  them  to  seek  indemnity 
for  any  payment  they  might  be  compelled  to  make  from  the  equitable 
oWner  of  the  stock  in  a  Coui-t  of  Equity?  Joseph  F.  Allison  and 
C  F.  Allison,  by  being  the  registered  owners  of  these  shares,  incurred 
a  statutory  liability  from  which  we  cannot  think  the  Judge  should 
have  released  them.  But  if  this  was  for  the  benefit  of  third  paities, 
or  they  had  entered  into  any  arrangement  by  wliich,  in  equity,  third 

f)arties  should  protect  them  from  loss,  to  such  parties,  then,  must  they 
ook  for  indemnity  ?  The  creditors  of  the  bank  and  the  co-contribu- 
tories  have  a  right  to  avail  themselves  of  their  liability,  and  they 
have  no  right,  in  the  proceedings  for  winding  up  the  company,  to 
insist  on  other  parties  being  substituted  in  their  place  and  stead,  and 
this  more  particularly  as  no  default  whatever  was  shewn  on  the  pait 
of  the  bank,  whereby  the  transfer  was  prevented  from  l^eing  made, 
the  laches,  if  any,  being  wholly  with  the  pai-ties  immediately  inter- 
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ested  in  the  transfer.  In  saying  this,  we  wish  to  be  understood  as 
expressing  no  opinion  on  the  duty  or  power  of  the  Court  or  Judge, 
to  order  a  list  or  contributories  to  be  made,  or  on  the  effect  of  such  a 
list,  if  made.  No  such  question  has  been  raised  in  this  case,  and  we 
only  decide  the  point  presented  to  us,  viz.,  that  the  Judge  was  right 
in  not  altering  the  register  of  the  stockholdei's  of  the  bank.  Appeal 
dismissed  with  costs.* 


POURRIER  AND   WiFE    V.   RAYMOND   et  uL 

June  11,  1809. 

AAHiere  a  husband  an<l  wife  reside  on  laiul  of  whioh  the  ^ife  lias  the  fee,  the  huabaiul 
is  tenant  by  the  courtesy,  and  the  crops  riiseil  by  his  lal)or  and  the  labor  of  his 
servants  and  children  are  his  and  liable  to  seizure  for  his  debts,  and  the  sheriff  may 
enter  to  make  a  levy.  In  the  absence  of  title,  the  possession  is  the  possession  of 
tlie  husband. 

This  was  an  action  of  trespass  for  entering  on  land  which  wavS 
allege*!  to  belong  to  Euphemie  Pourrier,  the  wife,  and  takingand 
carrying  away  the  crops,  tried  before  RiT('HiE,  C.  J.,  at  the  last  Kent 
Circuit.  The  defendant,  Raymond,  was  sheriff  of  the  Ccmnty  of 
Kent,  and  justified  the  entry  on  the  land  and  seizure  of  the  crops 
under  a  judgment  and  execution  against  Maxime  Poun'ier,  tlie  hus- 
band, at  the  suit  of  Smith,  the  otlier  defendant.  The  title  of  tht» 
land  was  in.Soraphie  Casey,  the  wife  of  Fidele  Casey,  who,  on  thi* 
IGth  June,  18().*i,  made  a  deed  of  the  land  to  the  female  plaintiff. 
This  deed  was  not  dulv  acknowledLred  bv  the  wife,  and  was  never 
recorded,  and  there  wa.s  no  livery  of  seizin.  For  many  3'eai-s  prior 
to  the  making  of  this  deed,  the  plain titls  lived  on  the  land  ^vith  their 
childivn,  and  cultivated  it.  When  the  deed  was  sriven  there  was  no 
change  in  the  possession,  and  the  husband  continued  to  work  on  the 
land  as  before. 

The  learned  Judge  told  the  jury  that  to  enable  the  plaintiffs  to 
recover  they  must  be  satisfied  that  the  land  was  the  property  of 
Euphemie  Pourrier,  the  wife.  If  it  was,  under  the  Act  of  Assembly 
it  could  not  be  taken  for  the  debts  of  the  husband.  That  if  the 
wife  was  seized  in  fee  of  the  land  the  husban<l  would  be  tenant  by 
the  courtesy,  and  that  if  he  cultivated  the  land  as  such,  by  liis  own 
labor,  or  that  of  his  servants  and  children,  the  produce  would  be  hi** 
and  liable  to  seizure  for  his  debts,  and  the  sheriff  would  liave  a  right 
to  enter  on  the  land  to  make  the  levy.  That  in  the  absence  of  title, 
the  possession  would  be  the  possession  of  the  husband,  and  the 

*  Allen,  J.,  took  no  part. 
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property  in  the  crops  his  also.  That  if  they  found  that  Pourrier, 
the  husband,  was  in  possession  before  the  deed  was  made,  and  that 
there  was  no  change  in  his  possession  afterwards,  no  registration  of 
the  deed,  and  no  livery  of  seizin,  and  that  the  land  was  worked  by 
him  for  his  own  benefit,  by  himself  and  servants,  the  property  was 
his  and  liable  to  seizure.  The  jury  having  found  a  verdict  for  de- 
fendants, 

A,  L,  Palmer,  Q.  C,  in  Michaelmas  Term  last,  obtained  a  inile  nisi 
for  a  new  trial  on  the  gi'ound  of  misdirection.  He  contended  that 
although  the  unregistered  deed  did  not  pass  the  title,  it  made  the 
wife  the  tenant  at  will  of  the  owner  in  fee,  and  that  her  possession 
was  as  good  against  a  third  party,  as  if  she  had  a  registered  deed  of 
the  land. 

S,  R.  Thomson]  Q.  C,  shewed  cause  in  Hilary  Term.  I  cannot  see 
what  locus  standi  the  plaintiffs  have  here  at  all,  for,  in  the  absence  of 
title,  the  possession  was  clearly  the  possession  of  the  husband. 
There  was  no  evidence  whatever  that  the  crops  belonged  to  the  wife, 
and  it  will  not  be  contended  that  the  wife  has  any  property  in  her 
husband's  goods  during  his  lifetime.  Even  if  the  deed  had  been 
registered,  the  husbanrl  would  have  been  tenant  by  the  courtesy, 
and  the  crops,  the  produce  of  his  labor,  liable  to  seizure. 

A.  Z.  l^almer,  Q.  C,  contra.  I  deny  that  the  husband  can  be 
tenant  bv  the  courtesy  until  the  wife  dies.  There  was  no  property 
in  the  nasband,  against  whom  the  execution  issued ;  the  land 
belonged  to  a  third  party  up  to  the  time  the  deed  was  made ;  and 
the  gift  to  the  wife  in  the  deed  created  an  estate  as  fully  as  if  it  had 
l)een  given  by  a  properly  registered  conveyance ;  the  wife  l)ecame, 
at  least,  tenant  at  will.  [Ritchie,  C.  J. :  The  practical  effect  of  your 
contention  would  be  that  a  i^arty  might  expend  capital  in  improving 
land,  raise  and  reap  an  enormous  crop,  and  if  a  servant  sued  him  for 
his  wages,  and  seized  a  portion,  he  might  contend  that  the  crops  were 
the  property  of  his  wife].  I  contend  that  the  wife's  est<ate  in  the 
land  was  just  as  go(jd  against  all  the  world,  except  the  owner  of  the 
fee,  as  if  she  had  held  it  in  fee  simple. 

Car.  adv.  ndt. 

RiTOiiiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

Trespass  for  entering  on  land  alleged  to  belong  to  Euphemie 
Pouirier,  the  female  plaintiff*  and  taking  and  carrrying  awa}'  crops. 

The  title  to  ihkt  land  v/a.s  in  Seraphie  Casey,  the  wife  of  Fidele 
Causey,  who  made  a  deed  to  the  female  plaintiff  on  the  IGth  June, 
18G8,  but  which,  not  being  duly  acknowledged  by  the  wife,  was  not 
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registcre<l,  and  there  was  no  livery  of  seizin.  At  the  time  this  deed 
was  given,  Pourrier,  the  husband,  was  in  possession  of  the  land,  and 
had  been  so  several  years,  his  wife  living  with  him,  and  with  their 
children,  assisting  him  in  working  and  farming  the  land ;  there  was 
no  change  of  possession  after  the  execution  of  the  deed.  The  defen- 
dant, Raymond,  was  sheriff  of  the  County  of  Kent,  and  justified  the 
entiy  on  the  land,  and  the  seizure  and  sale  of  the  crop,  under  a  judg- 
ment and  execution  against  Maxime  Pourrier,  the  male  plaintiff,  at 
the  suit  of  the  other  defendant,  Smith, 

It  was  contended  on  behalf  of  the  plaintiffs  that  although  the  deed 
to  Euphemie  did  not  convey  the  title  to  her,  in  consequence  of  it  not 
being  registered,  that  she  was  in  possession  of  the  land,  and  had 
some  interest  in  it,  either  as  tenant  at  will  or  some  higher  estate,  and 
that  the  crop  growTi  on  the  land  belonged  to  her  and,  imder  the  Rev. 
Stat.  c.  114,  was  not  liable  to  be  seized  for  her  husband's  debts. 

The  Chief  Justice  told  the  juiy  that  to  enable  the  plaintiff  to 
recover  they  must  be  satisfied  that  the  property  seized,  and  for 
the  taking  of  w^hich  damages  were  claimed,  was  the  property  of  the 
female  plaintiff;  if  it  was,  then,  under  the  Act  of  Assembly,  it  could 
not  >)e  taken  in  execution  against  the  husband.  If  the  wife  was 
seized  in  fee  of  the  land,  the  husband  would  be  tenant  by  the 
courtesy,  and  if,  as  such,  he  cultivated  the  land  for  his  own  benefit, 
by  his  own  capital  or  labor,  or  by  the  labor  of  his  servants  or  chil- 
dren, to  whose  services  he  was  entitled,  then  the  proceeds  of  such 
cultivation  would  belong  to  him,  and  be  liable  to  the  execution, 
and  if  he  was  in  possession  of  the  land  as  such  tenant  the  sheriff 
would  have  a  rignt  to  enter  and  levy.  That  if  they  found  that 
Pourrier  was  in  possession  at  the  time  the  deed  was  signed,  and 
there  was  no  change  of  that  possession,  no  registration  of  the  deed, 
and  no  liveiy  of  seizin,  and  the  farm  was  worked  by  Pourrier  and 
his  servants,  then  the  right  was  in  him  and  not  in  his  wife.  That 
the  occupation  of  the  land  by  Pourrier,  his  wife  and  family,  in 
the  absence  of  title  in  any  of  them,  would,  in  law,  be  his  possession, 
and  the  produce  of  the  land,  raised  by  him  and  his  family,  would  be 
his  property  and  liable  to  execution  against  him. 

The  juiy  having  found  a  verdict  for  the  defendants,  it  was  con- 
tended that  there  was  a  misdirection,  and  that  the  jiuy  should  have 
been  told  that  the  female  plaintiff  had  some  estate  in  the  land  w^hich 
would  vest  the  possession  in  her.  We  think,  however,  that  the  case 
was  properly  left  to  the  jury,  and  that  the  evidence  is  quite  sufiicient 
to  sustain  the  verdict. 

Even  if  the  wife  had  an  estate  in  the  land,  (which  we  do  not 
admit),  by  common  law,  the  husband  would  have  the  right  to  the 
possession,  and  would  be  entitled  to  the  rents  and  profits.    What- 
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ever  the  effect  of  the  Rev.  Stat.,  e.  114,  may  be  upon  the  rights  and 
of  the  husband,  it  does  not  exempt  the  produce  and  profits  of  the 
wife's  land,  of  which  the  husband  is  in  possession,  and  which  pro- 
duce and  profits  are  created  by  his  labor,  from  being  taken  in 
execution  against  him.  In  Dow  v.  Dibblee  {ante  55)  the  farm  wa» 
worked  under  the  direction  of  the  wife,  without  any  interference  by 
the  husband,  and  the  produce  of  the  farm  was  the  result  of  her  capi- 
tal, not  created  by  the  labor  or  capital  of  the  husband  Here  tne 
jury  have  found  not  only  that  the  crop  was  raised  by  labor  of  the 
husband,  but  that  the  land  was  actually  in  his  possession,  and  not  in 
the  possession  of  his  wife,  and  therefore  she  was  improperly  joined 
as  a  plaintiff  in  the  suit. 

This  disposes  of  the  objection  that  though  the  seizure  of  the  crop 
might  be  justified  under  the  execution,  the  entry  on  the  land,  whicn 
was  in  the  wife  s  possession,  was  not  justified. 

Rule  discharged. 


Peck  v.  Barbarie. 

June  11,  1869. 

A  comnuBsioner  appointed  to  examine  insolvent  confineil  debtors,  was  held  disqualified 
from  holding  an  examination  in  the  case  in  which  the  plaintiff  was  a  first  cousin  to 
his  wife. 

The  defendant  in  this  cause  was  arrested  at  the  suit  of  the  plain- 
tiffs by  a  writ  of  caputs,  issued  out  of  the  County  Court,  ancl  gave 
bail  agreeable  to  31st  Vict.,  cap.  10,  sec.  13.  He  was  afterwartls 
rendered  in  discharge  of  bail,  and  examined  under  the  Insolvent 
Confined  Debtors  Act  before  George  Calhoun  and  Henry  J.  Bennett, 
two  commissioners  appointed  to  examine  insolvent  confined  debtora, 
who,  on  the  13th  January,  18G9,  made  an  order  discharging  the 
defendant  from  custody  as  to  that  suit.  An  application  was  made 
on  behalf  of  plaintiff  before  Weldon,  J.,  at  chambera,  for  a  rule  nisi 
for  a  ceHiovari  to  remove  the  proceedings,  on  the  ground  that  Cal- 
houn, one  of  the  commissioners,  was  manied  to  a  first  cousin  of  the 
plaintiff.     A  rule  nisi  having  l^een  granted, 

F,  E,  Barker  shewed  cause  in  Easter  Tenn  last.  This  application 
is  too  late.  It  should  have  been  made  in  Hilary  Term.  The  plain- 
tiff heard  of  the  order  of  discharge  on  the  IGth  January,  as  he 
admits  by  his  affidavit.  He  should,  therefore,  have  moved  sooner, 
and  the  Court  leaning  in  favorein  libertatisy  will  not  favor  this 
application.  Independently  of  the  delay  the  affinity  does  not  affect 
the  parties.     This  is  not  like  a  case  where  there  is  pecuniary  interest. 
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The  slight  relationship  will  not  affect  the  proceedinffs,  and  the  com- 
missioner having  acted  has  a  right  to  make  the  order.  This  differs 
materially  from  the  case  of  a  trial  before  a  Judge. 

D.  L.  Hanimjton,  contra.  Tlie  relationship  of  the  commissioner 
to  one  of  the  parties  is  certainly  sufficient  to  make  the  proceedings 
bad.  Coke  on  Littleton,  157a,  shews  that  it  is  a  good  ground  of 
challenge  to  a  juryman  that  he  is  related  to  either  party,  however 
remote  the  relationship  may  be,  and  that  affinity  or  alliance  by 
maiTiage  is  equivalent  to  consanguinity,  and  principal  challenge. 
If  this  is  the  case  with  a  juryman,  it  should  equally  apply  to  a  com- 
missioner, who  sits  as  a  Judge.  Tlie  plaintiff  explains  the  delay  in 
his  affidavit  by  stating  that  he  could  not  get  copies  of  the  papers  in 
time  to  apply  at  la.st  Hilaiy  Tenn,  but  the  delay  has  not  injured  the 
defendant.  The  plaintiff  used  due  diligence.  Ex  ptnie  Mulhem,  4 
Allen  259. 

Cihv,  a<h\  vuU, 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  think  the  relationship  or  connection  existing  between  one  of 
the  Justices  and  the  plaintiff  disqualified  hiin  from  acting.  If  this 
would  be  a  good  ground  of  challenge  to  a  juryman,  d  fortiori,  it 
should  be  sufficient  to  make  it  improper  for  a  Judge  to  act.  We  are 
<[uite  sure  in  this  case  that  the  commissioner  who  did  act  was  not  in 
the  slightest  degree  influenced  by  any  improper  motive,  and  only  sat 
because  he  esteemed  it  his  duty  to  do  so,  but  on  this  point  the  law  is 
wisely  and  rigidly  jealous.  Anciently  in  England,  a  Judge  coud  not 
tiy  a  civil  or  criminal  case  in  the  County  in  which  he  was  bom  or 
inhabited,  but  that  impediment  and  exclusion  proving  exceedingly 
inc(mvenient,  an  indulgence  of  unnecessary  jealousy,  was  expressly, 
altered  by  statute. 

In  Becquet  v.  Lempriere,  (1  Knopp.  P.  C.  C.  370),  in  the  Privy 
Council,  it  was  held  that  a  Judge  could  not  sit  in  that  character,  in 
a  cause  where  his  deceased  wife's  nephew  was  interested,  because  the 
feelings  of  such  collateral  relationship  are  not  to  be  considered  as 
determining  with  the  death  of  his  wife,  evincing,  as  Mr.  Chitty  says, 
that  the  slightest  degree  of  relationship  would  induce  a  Judge  to 
<lecliue  interfering.  As  obsei'V(Kl  by  Lord  Tenterden  in  Dauncy  v. 
Berkley,  (T.  T.  1827,  3  Chitty,  G.  P.  10),  it  is  most  important  for  the 
administmtion  of  justice  that  in  eveiy  department  it  should  be  free 
from  the  breath  of  suspicion.  Under  the  circumstances  of.  this  case 
we  think  there  was  no  such  delay  as  should  preclude  us  from  enter- 
taining this  motion.  This  renders  it  unnecessaiy  to  express  any 
opinion  on  any  of  the  other  points  suggested. 
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Juaticea  of  the  Peace  acting  judicially,  are  Judges  of  Record,  and  have  power  to  com- 
mit to  prison  orally  without  warrant  for  contempt  committed  in  tne  face  of  the 
Court 

They  have  no  power  to  commit  to  the  lock-up  house  at  Woodstock. 

In  trespass  for  false  imprisonment  against  Justices  of  the  peace  where  the  justices  had 
exceeded  their  powers  in  commitiug  the  prisoner  to  an  miproper  place  of  imprison- 
ment for  contempt,  but  where  the  plaintiff  had  received  no  greater  punishment  thim 
he  was  entitled  to  by  law,  the  Judge  offered  to  direct  the  jury  to  find  a  verdict 
for  the  plaintiff  with  nominal  damages.  The  plaintiff  refused  to  accede  and  claimed 
8u1>8tantial  damages,  whereupon  ihe  Judge  nonsuited  him,  and  the  court  refused  to 
set  the  nonsuit  aside. 

Trespass  for  false  imprisonment,  tried  before  Weldon,  J.,  at  the 
last  Carleton  Circuit ;  the  defendants  were  Justices  of  the  Peace  for 
the  County  of  Carleton,  and  the  plaintiff  was  tried  before  them  on  a 
charge  of  assault,  found  guilty  and  a  fine  imposed.  When  called  up 
to  liear  his  sentence  he  behaved  in  a  boisterous  manner,  and  made 
use  of  insulting  expressions  to  the  magistrate,  who  orally  ordered 
him  to  be  committed  for  contempt.  He  was  thereupon  taken  to 
the  lock-up  house  in  Woodstock,  where  he  was  detained  six  hours, 
which  was  the  trespass  complained  of.  The  leaiTied  Judge  was  of 
opinion  that  the  plaintiff,  having  been  guilty  of  the  contempt,  was, 
by  Rev.  Stat.,  cap  129,  §  11,  only  entitled  to  two-pence  damages,  and 
offered  to  leave  the  case  to  the  jury,  with  a  direction  to  limit  the 
verdict  to  that  sum,  but  as  the  plaintiffs  counsel  declined  to  go  to 
the  jury  upon  these  terms,  claiming  a  right  to  substantial  damages, 
the  learned  Judge  ordered  a  nonsuit. 

Keedhccm,  in  Michaelmas  Term  last,  obtained  a  rule  nisi  to  set  the 
nonsuit  aside  on  the  grounds:  1.  That  the  Justices  had  no  power  to 
commit  the  plaintiff  orally  for  contempt.  2.  That  they  had  no 
power  to  commit  him  to  the  lock-up  house. 

•  S,  jR.  Tlionisoii,  Q.  C,  shewed  cause  in  Hilary  Temi.  The  plain- 
tiff in  this  case  mast  be  nonsuited,  for  it  was  clear  that  whether  the 
magistrates  acted  legally  or  illegally,  there  was  reasonable  and 
probable  cause  for  committing  him.  Kemp  v,  Neville  (10  C.  B.  N. 
S.  523)  is  a  case  in  point.  There  was  no  malice  proved  in  this  case ; 
it  was  clear  from  the  evidence  that  the  punishment  inflicted  on  the 
plaintiff  was  not  more  than  is  assigned  by  law,  and  as  he  refased  to 
accept  a  verdict  for  nominal  damages,  the  nonsuit  mast  stand. 

Needham,  contra.  The  law  gives  a  Justice  of  the  Peace  no  au- 
thority to  imprison  for  contempt.  The  action  is  for  false  imprison- 
ment in  a  certain  place.     The  only  reasonable  and  probable  cause 
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that  will  excuse  that  is  reasonable  and  probable  cause  for  putting 
him  there.  If  the  Justices  had  no  power  to  commit  without  war- 
rant, there  was  no  reasonable  and  probable  cause.  The  Justices  had 
only  power  to  try  him  for  the  assault;  then  their  functions  ceased. 
Suppose  that  their  sentence  had  l^een  that  he  should  pay  a  fine,  or, 
in  default  of  payment,  l>e  committed  to  gaol  for  ten  days,  and  on 
his  i-efusing  to  pay  they  had  given  the  constable  a  verbal  authority 
to  take  him  to  gaol,  would  that  have  been  a  justification  of  reason- 
able and  probable  cause  ?  The  i-easonable  and  piT)bable  cause  <loes 
not  apply  to  the  contempt,  but  to  the  act  for  which  the  action  u 
brought. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

The  (questions  in  this  case  are,  whether  Justices  of  the  Peace  have 
power  to  commit  for  a  contempt;  and  if  they  have,  whether  they 
were  right  in  committing  the  plaintiff  to  the  lock-up  house.  As  to 
the  first  (luestion:  At  the  time  the  contempt  was  committed  by  the 
plaintiff,  the  defendants  were  acting  as  Justices  of  the  Peace,  trying 
a  complaint  for  an  assault,  under  1  Rev.  Stat.,  c.  159,  8  27,  which 
authorizes  the  Justices,  on  conviction,  to  fine  the  offender,  antl,  no 
non-payment  of  the  fine,  to  imprison  him  in  the  gaol.  In  Bac  Abr. 
"(kmrtSy'  (D  2),  it  is  said  that  "every  Court,  by  having  power  given 
it  to  fine  and  imprison,  is  thereby  made  a  Court  of  Record,  the  pro- 
ceedings of  which  can  only  be  removed  by  w^rit  of  error  or  cediorarir 
In  the  case  of  the  College  of  Physiciaas  (Salk.  200;  12  Mod.  8S«) 
Lord  Holt  says  that  whei-ever  there  is  a  jurisdiction  created  with 
power  to  fine  and  imprison,  that  is  a  Court  of  Recoi-d,  and  what  is  there 
done  is  matter  of  record.  In  Hawk  PI.  Crown  (Book  2,  ch.  1,  §  14), 
it  is  said  that  all  Courts  of  Criminal  Jurisdiction  must  be  Courts  of 
Record,  for  a  Court  which  is  not  of  record  cannot  impose  any  tine 
on  an  offender;  and  that  all  such  Courts  have  power  to  fine  and  im- 
prison for  contempts  ccmimitted  in  the  face  of  the  Court.  In  Rex  t\ 
Revel  (1  Stra.  420)  the  Court  said  that  whei'e  insulting  words  are 
spoken  in  presence  of  a  Justice  of  the  Peace  he  may  commit;  and 
for  contempt  in  the  face  of  the  Court,  it  is  said  in  Bac.  Abr.  **Couiis" 
(E)  that  Couiiis  not  of  Record  may  commit.  If,  pending  the  exami- 
nation on  an  information  for  a  criminal  offence,  any  person  insults 
the  magistrate,  he  may  be  committed  for  the  obstniction  of  justice. 
(1  Chit  Crim.  L.  88). 

In  Chaney  v.  Payne,  (1  Q.  B.  704),  Lord  Demnan  said  that  con- 
victions had  always  been  treated  as  i-ecords.  Foiinerly,  in  England, 
convictions  were  drawn  up  on  parchment,  which  was  necessary  in 
case  of  recoixls — Paley  Conv.  157 — and  the  Act  of  Parliament  11  and 
12  Vict  c.  43,  and  our  Act  of  Assembly  12  Vic,  c.  31,  §  17,  authorized 
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their  being  drawn  up  on  .paper.  The  general  doctrine  is  that  magis- 
trates acting  judicially  are  Judges  of  l^cord.  Thus,  it  has  been  held 
that  they  are  Judges  of  Record  when  proceeding  under  the  11  Geo. 
II.,  c.  19,  (Landlord  and  Tenant  Act) ;  Basten  u  Carew,  (8  B.  &  C.  649). 
See  also  In  re  H!ammond,  (9  Q.  B.  92).  In  Kemp  v.  Neville,  (10  C. 
B.  N.  S.  552),  where  the  Vice  Chancellor  of  the  University  of  Cam- 
bridge has,  by  charter,  power  of  imprisonment  in  certain  cases,  it 
was  held  that  the  power  made  him  a  Judge  of  Record ;  and  it  was 
said  that  all  the  Judges  of  Record  have  power  "to  commit  to  the 
custody  of  their  officers,  sedente  cwrui,  by  oral  command,  without 
any  warrant  made  at  the  time."  As  the  defendants  in  this  case,  at 
the  time  they  imprisoned  the  plaintiff,  were  acting  judicially  in  a 
proceeding  in  which  they  had  power  to  convict,  fine  and  imprison, 
and  the  contempt  was  committed  by  the  plaintiff  in  the  face  of  the 
Court,  we  think  they  had  the  power  to  imprison  him ;  but  we  do 
not  think  they  had  any  power  to  commit  him  to  the  lock-up  house. 
The  Act  15  Vict.  c.  9,  relating  to  the  lock-up  house  in  Woodstock, 
enacts  that  it  "shall  be  lawful  for  the  sheriff  or  any  other  officer 
having  legal  custody  of  any  person  who  may  be  arrested  at  or  near 
the  Creek  village,  in  all  cases  in  which  the  said  sheriff  or  other  officer 
could  legally  lodge  the  said  person  in  the  common  gaol  of  the  said 
County,  to  commit  the  said  person  to  the  said  lock-up  house  until 
the  said  person  can  be  removed  to  the  said  County  gaol  or  otherwise 
discharged." 

It  is  not  intended  as  a  prison  to  which  a  person  convicted  of  an 
offence  can  be  sentenced  to  undergo  imprisonment,  or  can  be  coui- 
mitted  for  trial  on  a  criminal  charge ;  but  merely  as  a  place  of  tem- 
porary security  in  which  a  prisoner  can  be  confined  by  the  sheriff  or 
a  peace  officer  until  he  can  be  taken  to  the  gaol,  or  brought  before  a 
Justice  of  the  Peace  for  examination  for  some  alleged  offence.  For 
this  imprisonment  the  plaintiff  was  therefore  entitled  to  a  verdict ; 
but  as  ne  was  clearly  guilty  of  the  offence  of  which  he  was  convicted, 
and  suffered  no  greater  punishment  than  that  assigne<l  by  law  to  the 
contempt,  he  was  only  entitled  to  recover  two  pence  damages,  under 
the  11  til  section  of  the  Rev.  Stat.  c.  129.  The  learned  Judge  offered 
to  leave  the  case  to  the  jury,  with  a  direction  to  limit  their  verdict 
to  this  sum,  but  the  plaintifTs  counsel  declinetl  to  go  to  the  jury 
upon  these  terms,  claiming  a  right  to  substantial  damages,  and  the 
learned  Judge  then  ordered  a  nonsuit.  Under  these  circumstances, 
we  think  the  plaintiff  has  no  right  to  complain,  and  that  the  rule 
must  be  discharged.* 

Rule  discharged. 

•Fisher,  J.,  took  no  part. 
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Where  an  asaefisment  was  ordered  on  the  20th  October  and  a  rule  nm  for  a  certhrari 
obtained  at  Chambers  on  27th  February  returnable  in  Easter,  the  Court  held  the 
application  to  be  in  time. 

The  proviBions  of  1  Rev.  Stat.  cap. ,  5.3,  §  6,  requiring  security  for  costs  before  granting 
a  cPTtiorari  to  remove  a  rate,  is  not  incorporated  in  the  Parish  School  Act. 

The  General  Sessions  has  no  power  to  order  an  assessment  as  for  County  contingencies, 
to  meet  the  costs  incurred  oy  a  party  in  making,  and  by  the  assessors  in  resisting  an 
application  to  quash  an  assessment  under  the  Parish  School  Act. 

Crawfordy  in  Easter  Term,  shewed  cause  agaiast  a  rule  nisi  for  a 
certiorari  obtained  before  Weldon,  J.,  at  Chanibei'S,  to  remove  the 
assessment  and  proceedings  in  this  case  for  the  purpose  of  quashing 
the  same.  The  application  was  made  on  behalf  of  one  Frost,  one  of 
the  ratepayers,  and  it  appeared  by  affidavits  that  the  assessment 
complained  of  had  been  ordered  by  the  sessions  on  the  20th  October 
last  for  the  purpose  of  paying  the  costs  and  expenses  incurred  in 
quashing  an  assessment  upon  School  District  No.  2,  in  the  Parish  of 
Norton,  under  21  Vict.  cap.  9,  relating  to  Parish  Schools.  The 
General  Sessions  of  Kings  County  ordered  both  the  costs  of  the 
party  who  applied  to  quash  the  assessment,  amounting  to  £14  1 2s.  9d. 
and  the  costs  of  the  assessors  in  resisting  the  application,  amounting 
to  £11  14s.  lid.,  to  be  assessed  upon  the  Parish  of  Norton  under  the 
Rev.  Stat.  cap.  55,  as  part  of  the  contingent  expenses  of  the  County. 
In  moving  for  the  rule,  it  had  been  urged  that  the  sessions  had  no 
power  to  assess  the  costs  incurred  in  quashing  an  assessment  under 
the  Parish  School  Act  as  County  contingencies,  and  that  if  they  had, 
the  a.ssessment  should  have  been  on  School  District  No.  2,  and  not 
upon  the  whole  Parish  of  Norton.  He  produced  affidavits  shewing 
that  the  applicant  had  not  filed  any  security  for  costs,  and  contended: 
1.  That  the  application  was  too  late,  the  assessment  having  been 
ordered  in  October,  and  that,  therefore,  this  application  should  have 
been  made  in  Hilary  Temi.  2.  That  no  security  for  costs  having 
been  filed  as  i-equired  by  1  Rev.  Stat.,  cap.  53,  §  G,  the  application 
must  fail.  3.  That  if  the  cei'tiorciH  was  granted  it  should  be  against 
the  Ocneml  Sessions  and  not  the  assessors.  [Ritchie,  C.J. :  I  do 
not  think  there  is  any  thing  in  the  last  point.] 

F.  E.  Barker,  contra.  1.  As  to  the  application  being  too  late  the 
granting  of  a  certiorari  is  a  matter  in  the  discretion  of  the  Court, 
and  theie  is  no  fixed  and  inflexible  rule  with  respect  to  time.  It 
was  a  matter  for  the  Judge  to  consider  when  he  granted  the  rule 
nisi  at  Chambers.  Ew  parte  Mulherrin,  (4  Allen  260),  shews  that 
whether  there  has  been  delay  or  not  is  a  matter  for  the  discretion  of 
the  Ju<lge  in  granting  the  rule,  and  that  when  it  is  granted  the  ques- 
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Uon  of  delay  is  diapoaed  of.  2.  This  aasessmontr  having,  been  made 
without  any  authority  and  being  a  matter  entirely  outside  of  the 
jurisdiction  of  the  seattons>  it  is  not  necessary  to  file  any  security  for 
costft.  There  m  no  law  to  authorize  an  assessment  such  at  this, 
which  is  one  for  cost&  alone,  and  even  if  they  oould  order  an  assess- 
ment to  pay  the  costs  of  the  assessors  they  could  not  assess  the  costs  of 
the  apphcantb  It  is  not  necessary  to  file  security  for  costs  unless  the 
application  is  against,  an  assessment  such  as>is  contemplated  by  law. 

Cur.  adv.  vult 

Ritchie,  C  J.,  now  delivered  the  judgment  of 'the  Court. 

The  assessment  in  this  case  was  ordered  on  the  20th  October  last, 
for  the  purpose  of  paying  the  expenses  incurred  in  quashing  an 
BBsessment  upon-  Scnool  District  No.  2,  in  the  parish  of  Norton, 
under  the  Act  21  Vict.,  c.  9,  relating  to  Parish  Schools. 

l%e  costs  of  the  applicant  to  quash  that  assessment  amounted  to 
£14  1&.  9d.,  those  of  the  assessors  in  resisting  the  application,  to 
J611  14«s.  lid.,  both  of  which  sums  the  General  Sessions  of  King's 
County  have  ordered  to  be  assessed  upon  the  Parish  of  Norton, 
under  the  Rev.  Stat;,  c.  5o,  aa  part  of  the  contingent  expenses  of  the 
County.  An  order  nisi  for  a  certiorari  to  remove  this  assessment 
was  made  at  Chambers  on  the  27lh  February  last,  and  in  shewing 
cause  a  preliminary  objection  was  taken  that  the  application  was  too 
late,  that  the  assessment  having  been  ordered  in  October,  certiorari 
should  have  been  applied  for  in  Hilarj''  Term.  The  affidavit  of 
Frost,  the  appellant  m  this  case,  does  not  state  when  he  fii^t  had 
knowledge  Of  the  order  for  assessment.  At  the  time  he  made  the 
application  the  wajrant  of  assessment  was  in  the  hands  of  the  collec- 
tor. By  the  Englidi  Stat.  13,  Geo.  II.,  cap.  18,  a  certiorari  must  be 
wplied  for  withm  six  calendar  months  after  the  making  of  a  con- 
Tietion  or  order ;  and  where  there  has  been  an  appeal,  the  certioraH 
may  be  applied  for  within  six  months  after  the  confirmation  of  the 
order,  Paley  Conv.  416.  In  ex  iiarte  Gerow,  (4  Allen  269)  an  order 
ni&l  to  remove  a  rate  had  been  obtained  in  March,  1859,  a  levy  had 
been  made  on  the  applicant's  property  in  December  previous,  and  it 
was  sold  in  February,  the  Court  held  that  the  application  should 
have  been  made  in  Hilary  Term.  In  ex  parte  Mulhem,  (4  Allen 
259)  the  conviction  took  place  in  April,  and  no  application  for  cer- 
tiorari was  made  till  July  following,  and  though  Parker,  J.,  said 
that  he  thought  he  should  not  have  granted  an  order  where  the 
party  had  allowed  a  term  to  elapse  without  applying  to  the  Court, 
that  was  a  matter  for  the  determination  of  the  Judge  to  whom  the 
apfdication  waa  made.     It  appears,  therefore,  that  this  Court  has  not 

as 
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adopted  any  inflexible  rnle  tliat  th(^  application  must  be  made  at  the 
tii-st  tenn  after  the  making  of  the  conviction  or  order,  that  it  is  sutti- 
cient  if  it  is  nia<l(^  within  a  reasonable  time,  which  must  depend  upon 
the  circumstances  of  eacli  case.  Tn  the  present  case,  no  doubt  an 
appliaition  might  have  been  made  to  a  Judge  in  Michaelmas  Vaca- 
tion, and  the  order  ?//.s/  made  i-ctumable  in  Hilary  Term,  but  we 
think  the  party  was  not  bound  to  apply  till  Hilary  Tenn,  and  if  he 
had  applied  in  Hilary  and  obtaine<l  a  rule  Tt'tHi,  it  would  not  ordi- 
narily have  bt.'en  made  r«'tnniablc  till  Easter  Term,  so  that  in  point 
of  fact  the  inoceedings  now  aic  as  uuich  advance<l  as  if  the  I'ule  <>i8> 
had  been  obtained  in  Hilary  Term.  Under  these  circumstances  we 
are  inclinccl  to  think  the  a])])lieation  is  not  too  late. 

2nd.  It  was  ol)jecte<l  that  this  application  must  fail  because  no 
security  had  IxM^n  given  to  piost^cute  the  veiiioi'drl  with  etiect,  a.s 
reciuired  by  1,  Rev:  Stilt.  .■):>,  i}  (i,  which  provision,  it  was  contended, 
was  ineoii)oi"at(Ml  in  tlu^  I^uisli  School  Act.  By  the  11th  section  of 
that  Act  the  assessment  is  to  be  "  levied  and  collected  in  the  same 
manner  in  all  resj)(.'cts  as  utlu'r  ( 'ounty  or  Parish  raters,''  and  by  sec- 
tion 10,  after  providing  that  the  assessment  list  shall  be  delivered  to 
the  colli^ctor,  it  is  <l(.'clar('(l  that  ''  such  proceedings  shall  l>e  had  antl 
taken  thereon  for  the  levying  and  collecting  the  same  as  are  pro- 
vided in  other  cases  of  (  Vmnty  or  Parish  ratt^s."  It  may  l)e  a  ^jue^- 
tion  whether  the  provision  requinng  secuiity  to  be  given  l>efore 
applying  for  a  nrt'ionii'}  is  not  confined  to  easels  where  the  ai>sessoi>; 
of  a  Parish  have  a{)pealed  from  a  rate  under  sec.  8  ;  but  at  all  events 
we  think  those  sections  »)f  the  21  Vict.,  c.  9.  evidently  jwint  to  the 
duties  of  the  assessors  in  making  up  the  assessment  list,  and  of  the 
collectors  in  levying  the  raUs  ^is  provided  for  in  C^ap.  53  of  the  R.  Stat,  ' 
and  have  no  rt^ference  to  the  proceedings  for  (|U{Lshing  a  I'ate.  A 
rerf/tn'itrt  is  of  common  right,  and  the  power  of  granting  it  is  not  to 
be  taken  away  or  abridgeil  by  implication.  We  think  the  pro\4sion 
recjuiring  .scicurity  befcne  granting  a  aiiiornri  to  remove  a  rate  is 
not  incorporated  in  tiie  Parish  School  Act,  and  therefore  that  the 
conunon  law  right  of  n  rfljn-dri  in  such  cases  is  not  abridged.  The 
(juestion,  thi^n,  is  whether  the  applicant  is  entitled  to  relief  on  the 
merit:>;  and  this  depends  upon,  1st,  whether  the  costs  incuired  in 
«iuashing  an  a.ssessiiKint  under  the  School  Act  can  be  consideixHl  a« 
County  contingenci(Ns ;  and,  2nd,  if  theyciin,  whether  the  assessment 
can  be  made  ui)on  tluj  whole  Pai'ish,  or  only  upon  the  school  district 
in  which  the  assesment  for  supoi*t  of  the  school  w^as  agi*eed  to. 

As  to  the  first  point.  We  cannot  see  upon  what  principles  a 
private  individual  who  feels  himself  aggiieved  by  a  rate,  and  incurs 
costs  in  applying  to  the  Court  to  (|uash  it,  can  claim  to  have  those 
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costs  paid  out  of  the  public  funds  as  pai-t  of  the  contingencies  of  the 
County,  the  Court  in  which  the  proceedings  were  taken  giving  no 
costs  in  cases  of  certiorari.  Suppose  on  an  application  for  a  certio- 
rari that  the  assessors  should  be  satisfied  that  a  mte  could  not  be 
sustained,  and,  in  consequence,  did  not  resist  the  application,  and 
incurred  no  expense  (as  we  think  they  ought  to  have  done  in  the 
case  out  of  which  this  application  arises)  in  reference  thereto,  could 
it  l>e  said  that  the  expenses  of  the  paity  at  whose  instance  the  rate 
was  quashed  were  part  of  the  contingent  expenses  of  the  County  ? 
So  far  as  relates  to  the  £14  12s.  Od.  we  think  this  assessment  was 
clearly  bad. 

Admitting  that  the  expenses  incurred  by  the  assessors  in  resisting 
an  application  to  quash  an  assessment  might  in  some  cases  be  con- 
sidered as  part  of  the  contingent  expenses  of  the  county,  they  being 
public  orticei>)  in  the  dLschaige  of  a  pu})lic  duty,  we  cannot  find  any 
authority  in  the  statute  to  order  an  assessment  upon  a  parish  to  pay 
any  of  the  costs  arising  out  of  the  proceedings  taken  in  a  district  of 
a  parish,  under  the  Parish  School  Act.  It  is  only  by  the  express  * 
words  of  a  statute  that  taxes  can  be  imposed.  If  it  is  desirable  that 
the  costs  in  cases  of  this  kind  should  be  assessed  upon  a  county  or 
parish,  the  Legislature  must  make  provision  for  it.  The  rule  must 
be  made  absolute  for  the  crrflorari. 


(iRKEN  r.  The  M.vyoh,  etc.,  OF  St.  John. 

.June  H)th,  1869. 

A  municipal  corporation  ia  liable  to  an  action  for  negligence  in  the  discharge  of  any 
duty  imposed  upon  them. 

The  plaintiff,  while  a  passenger  on  boanl  the  feny  boat,  in  St.  John,  was  injured  by 
the  falling  of  a  pile,  which  formed  ])art  of  the  ap})roach  to  the  ferry  landing.  Held, 
Tliat  the  defendants,  Iwing  the  owners  of  tlic  ferry,  were  liable,  and  were  not  relieved 
by  the  fact  of  the  ferry  being  leased  to  a  third  party. 

This  was  an  action  on  the  case  tried  before  Al.LKN,  J.,  at  the  St. 
John  January  Circuit,  to  r»'Cover  damages  for  injuiies  caused  to 
plaintiff  ]>y  the  negligence  of  dtfc  lulants,  in  not  keeping  in  repair  a 
fender,  which  formed  a  poilion  of  the  approach  to  the  ferry  landing 
in  St.  John  harljor.  The  plaintiti  was  on  board  the  feny  boat,  pass- 
ing from  Carleton  to  St.  John,  and  on  ap])roaehing  the  landing,  tho 
boat  .struck  the  fender,  whieii  ])roke  and  fell  upon  the  plaintiff, 
breaking  her  thigh.  Tho  juiy  found  a  verdict  for  th(»  plaintiff, 
damages  $4,000. — The  declaiation  and  material  facts  are  so  fully  set 
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out  in  the  judgment  of  the  Court,  that  it  is  unnecessary  to  detail 
them  here. 

B.  L.  Peters,  Q.  C,  in  Hilary  Term  last,  obtained  a  rule  nwi  for  a 
new  trial,  on  the  grounds  : — 1.  Misdirection  in  not  telling  the  jury 
that  the  defendants  were  not  liable  for  any  latent  or  hidden  defect  in 
the  fender  erected  by  their  contractor,  or  for  the  use  of  any  impro- 
per materials  by  the  contractor,  and  that  they  having  done  all  in 
their  power  to  secure  a  skilful  person,  wei'e  not  liable,  nor  for  any 
defect  by  the  wearing  away  of  the  fender.  2.  In  not  directing  the 
jmy  that  the  defendaiits,  having  leased  the  feriy,  as  allowed  by  the 
charter^  were  not  liable  for  the  acts  of  the  lessee,  he  being  forced  to 
repair.  3.  In  leaving  to  the  jury  whether  the  fender  was  originally 
defective,  there  being  no  evidence  to  waiTant  such  a  question.  Also, 
that  the  verdict  was  against  law  and  evidence. 

8.  R,  Thomson,  Q.  C,  shewed  cause  in  Easter  Term.  I  do  not  see 
in  what  other  way  the  learned  Judge  could  have  directed  the  jury 
than  the  way  he  did.  The  piles  were  put  down  by  the  coi-poration, 
in  1858,  as  proved  by  the  evidence  of  Mays.  Clark  proved,  from 
examination  of  the  pile,  that  it  had  been  originally  defective,  and 
that  there  were  only  about  three  inches  of  soimd  wood.  It  had  also 
been  worn  by  the  constant  abrasion  of  the  ferry  boats  in  striking 
against  it.  The  mode  of  fastening,  by  an  unyielding  iron  bolt,  was 
clearly  improper ;  and  that  alone  is  sufficient  to  fix  the  corporation. 
The  clause  of  re-entry  in  the  lease  is  peculiar,  and  shews  that  defen- 
dants knew  they  were  responsible,  for  it  gives  the  power  to  re-enter 
not  only  for  non-payment  of  rent,  but  for  failure  to  keep  in  repair, 
whicli  shew^s  that  they  retained  the  whole  thing  in  their  own  hands. 
The  defendants  having  accepted  their  charter,  which  was  for  tlie 
public  benefit,  were  bound  to  keep  the  ferry  open,  and  could  not 
shirk  the  responsibility  by  leasing  it.  The  only  right  given  by  the 
lease,  to  the  lessee,  was  the  right  of  passing  over  the  harbor.  The 
duty  of  keeping  the  piles  in  repair  was  cast  upon  the  defendants,  if 
not  there  was  a  ground  of  demurrer  at  once.  The  negligence  of  the 
defendants  is  manifest,  and  the  juiy  have  found  the  allegations  in 
the  declaration  proved.  No  corporation  that  has  a  duty  cast  upon 
it  for  a  public  purpose  can  escape  that  duty  by  leasing  it  to  a  third 
party,  and  if  leased  the  lessee  is  only  their  agent,  and  they  are 
responsible  for  his  acts.  This  corpomtion  having,  by  charter,  power 
to  establish  ferries,  it  was  obligatory  on  them  to  establish  them,  and 
equally  obligatory  to  continue  them.  The  King  v.  the  Mayor,  &c^ 
of  Hastings,  (1  Dow.  &  Ry.,  148),  is  conclusive  on  this  point.  In 
that  case,  the  chai*ter  declared  that  the  Mayor  and  Jurats  might 
hold  a  Court,  but  it  was  held  that  the  words  of  permission  must  be 


TRINITY  TBRM,  THIRTY-SECOND  VICTORIA.  5S3 

Green  r.  The  Mayor,  &c. 

held  to  be  compulsory  if  in  an  Act  of  Parliament,  or  for  a  public 
benefit.  The  King  v,  the  Steward,  Szc,  of  Havering,  (5  B.  &  Aid., 
G1>1),  is  to  the  same  effect,  and  decides  that  worrls  of  permission,  in  a 

Eublic  chai-ter,  must  be  taken  to  be  obligatory,  and  this  is  confirmed 
y  Coe  V,  Wise,  (L.  R.  1  Q.  B.,  711),  which  decides  that  a  company 
or  corporation  is  responsible  for  the  acts  of  its  servanta.  Here  an 
agency  exists  to  all  intents  and  purposes,  for  the  defendants  made 
the  lessee  their  agent,  for  the  purpose  of  carrying  out  the  duty  cast 
upon  them.  It  would  be  simply  monstrous  if  they  could  get  rid  of 
the  obligation  cast  upon  them  by  putting  in  a  man  of  straw  as  their 
agent.  Pickard  v.  Smith,  [10  0.  B.,  N.  S.,  470).  As  to  the  verdict 
being  against  evidence,  a  new  trial  will  scarcely  be  granted  on  that 
ground. 

B.  i.  Peters,  Q.  C,  contended  if  there  was  any  oririnal  defect  in 
the  pile,  the  corporation  haNnng  acted  to  the  l)est  of  their  judgment 
and  ability  in  obtaining  a  skilful  contractor  to  place  them  there,  are 
not  liable ;  and  the  defendants  having  leased  and  disposed  of  their 
ferry  to  a  third  party  during  the  time  of  the  lease,  are  not  responsi- 
ble. There  was  nothing  in  the  evidence  to  justify  the  jury  in  find- 
ing that  there  was  an  original  defect  in  the  pile,  and  for  the  same 
reason,  in  the  absence  of  evidence,  it  should  not  have  been  left  to  the 
jury.  Clark  testifies  that  he  found  an  old  break  in  the  pile,  but 
that  does  not  justify  the  finding  that  it  was  originally  defe<^tive. 
The  charter,  while  it  gives  the  defendants  power  over  the  ferries, 
also  gives  them  2)ower  to  transfer,  lease  or  sell  them,  and  I  contend 
that  by  leasing  them  the  defendants  became  as  free  from  responsi- 
bility as  if  they  had  sold  them  absolutely.  This  is  a  very  diiiei*ent 
matter  from  the  case  of  a  public  court,  the  holding  of  which  is  a  duty 
cast  upon  a  corpoi-ation  by  chailer,  but  a  ferry  is  a  fmnchise,  capable 
of  being  transferred.  The  lease  of  the  femes  carried  with  it  every 
appurtenant  to  them.  Bartlett  v.  Baker,  (3  H.  k  Col.,  153).  If  the 
pile  which  caused  the  injury  Ixicame  defective  through  being  worn 
away  by  the  sticking  of  the  steamer  against  it,  this  was  done  by  the 
lessee  in  the  coui*se  of  his  use  of  the  feny,  and  he  is  responsible  for 
the  damage,  and  not  the  defendants,  who  by  their  lease  transfen-ed 
the  ferries  to  him,  with  every  appurtenant.  The  lessee  was  as  much 
in  possession  of  the  piles  as  he  was  of  the  floats,  by  which  the  ferry 
was  reached ;  they  were  transferred  to  him  by  the  lease  as  much  as 
if  they  had  been  specifically  mentioned. 

C\ii\  ijulv,  v\dt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  on  the  case  for  negligence  in  not  keeping  in 
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repair  a  fender  near  the  ferry  landing  at  St.  John,  in  consequence  of 
which  the  plaintiff  was  injured. 

The  fii*st  count  of  the  declamtion  stated  that  before  and  at  the 
time  of  committing  the  grievances,  the  plaintiff  was  residing  at 
Carleton,  on  the  western  side  of  the  harbor  of  St.  John,  and  had  a 
right  to  pass  from  one  side  of  the  harbor  to  the  other  side  thereof  at 
all  proper  times  in  certain  feriy  l)oats  running  and  plying  between 
the  east  and  west  sides  of  the  said  harbor,  upon  payment  of  certain 
ferriage  or  reward  in  that  behalf  to  be  paid  to  the  defendants  or 
their  agents  or  lessees,  of  which  the  defendants,  on  the  1st  August, 
1807,  had  notice.  That  his  late  Majesty  King  George  the  Third,  by 
his  letters  patent,  bearing  date  the  18th  May,  1785,  did,  amongst 
other  things,  for  himself,  his  heirs  and  successor's,  give  and  grant  to 
the  mayor,  aldennen  and  commonalty  of  St.  John,  and  their  success - 
sors  for  ever,  that  the  common  council  of  the  city  for  the  time  l>eing, 
or  the  major  part  of  them,  (l)ut  no  other  pei-son  or  pei^sons  whomso- 
ever without  the  consent,  gi^ant  or  license  of  the  said  common  council), 
should  and  might  have  the  sole,  full  and  whole  power  and  authority 
of  settling,  appointing,  establishing,  ordering  and  directing  such  and 
so  many  terries  in  such  and  so  many  places  as  the  said  common 
council  should  see  fit  for  the  cai*iying  and  transporting  people,  hoises, 
cattle,  goods  and  chattels  from  one  part  of  the  city  across  the  said 
river  or  harbor  to  the  other  parts  thereof,  or  to  and  from  the  said 
city  to  any  of  the  opposite  shores ;  and  should  have  full  power  to 
set,  let  or  othenvise  dispose  of  all  or  any  such  femes  to  any  person 
whomsoever,  and  to  have,  take,  hold  and  enjoy  the  rents,  issues,  pix>- 
fits,  ferriages,  fees  and  other  advantages  arising  and  accruing  from 
such  ferries  to  their  own  use,  without  being  accountable  for  the  same 
to  the  said  king  or  his  heii-s  or  successors.  That  afterwards,  and  be- 
fore the  committing  of  the  grievances,  ire,  the  said  mayor,  aldermen 
and  commonalty  accepted  the  said  letters  patent,  and  by  virtue  thereof 
established  divers  ferries  over  the  river  and  harbor  of  the  river  St. 
John,  and  erected  landing  stages  or  floats  for  the  purpose  of  enabling 
such  ferry-boats  to  touch  thereat,  and  to  land  and  discharge  on  them 
people,  hoi*ses,  cattle,  goods  and  chattels  by  them  from  time  to  time 
lerried  over  the  said  river  or  harbor,  and  did  also  procure,  place  and 
run  upon  the  said  ferries,  divei^s  steam  feiry-boats  for  the  purpose  of 
fen-ying  over  the  said  river  and  harbor  people,  horses,  &c.,  for  certain 
fees  and  rewards  to  the  said  mayor,  tc,  in  that  behalf  to  be  paid  by^ 
the  persons  using  the  said  f eny-boats  for  the  purpose  of  transporta- 
tion. That  in  order  to  render  the  approach  of  the  steam  feny-boattfi 
to  the  said  landing  stages  or  floats  at  the  eastern  end  of  the  ferry 
near  the  foot  of  Princess  street  in  the  said  city,  more  cei*tain,  avail- 
able and  easy,  the  defendants  had  caused  to  be  suspended  or  {listened 
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at  the  side  of  the  said  feriy  approach  a  ferrj^-slip,  or  to  bo  otherwise 
put  and  placed  thei*e,  divers  large  and  heavy  piles  of  wood  called 
tenders,  on  each  side  of  the  water-way  leading  from  the  open  harbor 
to  the  said  floats,  against  which  the  said  steam  feiTy-boats  were 
intended  to  strike,  or  were  liable  to  strike  upon  being  steered  into 
the  said  water-way  or  ferry-slip  leading  to  the  said  landing  stages 
or  floats.  That  it  was  and  is  the  duty  of  the  defendants  to  keep  the 
said  piles  or  fenders  well  and  properly  fastened  or  secured,  so  that 
they  might  bear  the  shock  of  being  struck  by  the  said  ferry-boats 
without  breaking  or  falling,  and  without  being  dangerous  to  passen- 
gers on  board  the  said  ferry-boats.  That  it  was  and  is  also  the  duty 
of  the  defendants  to  keep  on  board  the  said  feny -boats  fit  antl  proper 
persons  to  inin  and  take  charge  of  the  same,  in  every  way  competent 
to  steer  and  manage  the  said  boats  whilst  engaged  in  ferrying  pas- 
sengere  from  one  side  of  the  harbor  to  the  other.  That  the  plaintift 
on  the  2nd  August,  1867,  was  lawfully  on  board  one  of  the  said  steam 
ferry-boats  running  on  one  of  the  ferries  so  granted  to  the  defendants 
and  established  by  them  as  aforesaid,  as  a  passenger,  and  was  being 
ferried  in  the  said  boat  f  lom  Carle  ton  to  the  east  side  of  the  said 
harbor,  for  certain  reward  in  that  behalf  paid  to  the  defendants,  or 
to  the  lessee  of  the  defendants  or  the  person  then  in  charge  of  the 
said  ferry-boat,  and  it  then  and  there  was  the  duty  of  the  defendants 
and  of  the  pei'sons  in  charge  of  the  said  ferry-boat  to  steer  the  same 
properly,  skilfully  and  carefully,  and  not  to  approach  or  run  against 
the  said  piles  or  fenders  with  too  great  force  and  violence.  Yet  the 
defendants,  not  regarding  their  duty,  did  not  keep  the  fendei-s  or 
piles  well  and  properly  fastened  or  secured,  but  on  the  contrary 
thereof,  suffered  and  permitted  many  of  them  to  be  badly  and  insuffi- 
ciently fastened  and  unable  to  bear  the  shock  of  the  said  ferry-boat, 
and  to  become  unsafe  and  dangerous,  and  liable  to  fall  upon  being 
struck  by  the  said  feiTy-boat.  And  the  defendants  further  neglect- 
ing their  duty  in  that  behalf,  did  not  by  their  said  servants  and 
agents,  lessees  or  other  pei-sons  in  charge  of  the  said  ferry-boat,  while 
the  plaintiff  was  so  on  board,  properly,  skilfully  and  cai'efully  man- 
age the  same,  but  steered  and  run  it  with  gi*eat  force  and  violence 
against  the  said  piles  or  fenders,  whereby  one  of  the  said  piles  or 
fenders  being  so  unproperly  and  insufficiently  secured  and  fastened, 
broke  and  fell  upon  the  plaintiff,  then  being  a  passenger  on  board 
the  said  ferry-boat,  and  without  any  fault  on  her  part,  gi'eatly  and 
seriously  bruised  her  and  broke  her  thigh.  By  means  of  which 
grievances  the  plaintiff  became  and  was  sick  and  lame,  and  suffered 
great  pain  for  a  long  time,  and  still  is  suffering,  &c.,  and  is  likely 
never  to  regain  the  use  of  her  limb. 

The  second  count  alleged  the  grant  of  the  ferries  by  the  Crown  to 
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the  defendants,  and  the  establishment  of  ferrieBas  in  the  first  count, 
and  then  alleged  that  the  defendants  leased  the  feny  to  one  J. 
McSweeny,  to  nold  for  ten  years,  from  the  10th  July,  1860,  (setting 
out  the  lease  verbatim) ;  that  ilcSweeny  entered  under  the  lease  and 
run  funy-boats  on  the  ferry-  across  the  harbor ;  that  before  making 
the  lease  to  ilcSweeny  the  defendants  had  erected  piles  or  fenders  on 
each  side  of  the  ferry-slip  at  the  eastern  end  of  the  ferry  at  the  foot 
of  Princess  8treet,  against  which  piles  or  fenders  the  ferry-boat« 
employed  on  the  said  feiTy  were,  by  reason  of  the  action  of  the  tides, 
winds  or  ciin-ents  of  the  harboi's,  liable  to  be  carried  and  driven. 
That  after  the  making  of  the  lease  and  at  the  time  of  committing 
the  gi-ievances,  it  was  the  duty  of  the  defendants  to  keep  the  piles 
and  tenders  properly  and  securely  fastened  so  that  they  might  bear 
the  shock  oi  the  ferrv'-boats  when  they  should  be  driven  a^rainst 
them.  Breach — that  the  defendants  did  not  keep  the  piles  or  fenders 
proper!}^  and  securely  fastened,  fcc,  but  carelessly  and  negligently 
snftered  and  permitted  them  to  become  loose  and  insufficiently  fast- 
ened, and  unable  to  resist  the  shock  of  the  ferry-boats ;  by  means 
whereof,  while  the  plaintiii*  was  lawfully  on  board,  &:c.,  when  the 
boat  was  approaching  the  landing  at  the  foot  of  Princess  ^ti-eet,  the 
said  ferry--boat  was,  by  the  action  of  tlie  tides  or  currents,  canied 
and  driven  with  great  force  and  violence  against  the  said  piles  or 
fenders,  whereby  one  of  the  said  piles  or  fenders,  being  so  insuffi- 
ciently fastened  or  secured,  broke,  and  fell  upon  the  plaintili  and 
broke  her  thigh. 

The  third  count,  after  settinir  out  the  orant  to  the  defendants  an<l 
establishment  of  the  ferry,  alleged  it  to  be  their  duty  to  keep  and 
maintain  the  piles  and  fendoi-s  in  good  order  and  condition,  and  in 
such  a  state  as  not  to  be  liable  to  break  on  being  struck  by  tlic  ferry- 
boats on  entering  the  slip,  and  also  U>  keep  the  piles  properly  and 
securely  fastened,  so  that  thev  would  bear  the  shock  of  bein^  struck 
by  the  feny-lK)at  without  falling.  Breach — that  the  defendants 
took  such  bad  and  insufficient  care  of  the  piles  or  fenders,  and  kept 
the  same  so  Imdly,  improperly  and  insecurely  fastened,  that  by 
reason  tlun*eof,  the  ferry- V)oat  having  stiiick  against  the  piles  on 
enterinjLC  the  ferry-slip,  one  of  the  piles  broke  and  fell  upoy  the 
plaintiti',  kc. 

The  foui-th  count  alleged  the  injury  to  have  happened  by  the  care- 
lessness, unskilfulncss  and  improper  management  of  the  defendants' 
sen'ants  and  agents  in  running  the  ferr3'-lx)at  into  the  ferry-slip,  and 
against  the  piles  or  fenders,  whereby  one  of  the  fenders  broke  and 
fell  upon  the  plaintiff. 

By  the  charter  of  St.  John,  the  Crown  granted  to  the  mayor,  alder- 
men and  commonalty  of  the  city,  among  other  things,  the  sole  power 
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of  establishing  and  regulating  femes  across  the  harbor,  in  the  terms 
set  out  in  the  declaration,  and  in  pursuance  of  this  power  the  cor- 
poration many  years  ago  established  a  ferry  across  "the  harbor,  from 
St  John  to  Carleton.  There  was  a  wharf  at  the  landing-place  on 
each  side  of  the  harbor,  and  on  the  eastern  side  there  was  a  i^lip 
(so  called)  or  approach  to  the  landing,  having  a  wharf  on  one  side, 
and  on  the  other  side  a  double  row  of  piles  driven  into  the  harbor,  and 
projecting  above  the  line  of  high-water  mark.  These  piles  were  put 
down  by  direction  of  the  corporation  in  1858.  They  were  logs  about 
a  foot  in  diameter,  and  were  lastened  together  at  the  top  by  a  stringer 
placed  between  the  rows,  with  an  iron  screw-bolt  passing  through 
each  of  the  piles  and  the  stnnger — the  bolts  being  kept  in  their 
places  by  a  nut  on  the  end.  The  object  of  these  piles  was  to  guide 
the  ferry-boat  into  the  landing-place  when  the  steam  was  shut  off, 
the  tides  of  the  harbor  rendeiing  it  difficult  to  enter  the  slip  at  low 
water,  and  in  that  state  of  the  tide  the  boat,  when  coming  in,  gener- 
ally struck  against  the  piles,  and  many  of  them  were,  in  consequence 
of  this,  very  much  worn.  Repairs  had  been  made  to  the  piles  at 
different  times,  but  not  at  the  place  where  the  pile  was  broken 
■which  caused  the  injury  in  this  case.  At  the  time  of  the  injury  in 
Aumist,  1867,  the  plaintiff  was  on  boaixl  the  ferry-boat  coming  from 
Carleton  to  St.  John  ;  and  on  coming  into  the  slip,  the  boat  stiiick 
against  the  piles,  when  one  of  them  broke  off,  and  fell  over  upon 
the  plaintiff  and  broke  her  thigh.  It  was  nearly  low  water  at  the 
time,  and  the  boat  was  going  at  ordinary  speed,  and  it  did  not  appear 
that  there  was  any  want  of  skill  or  care  in  the  management  of  the 
boat.  Several  witnesses  stated  that  at  the  time  the  boat  struck,  the 
bolt  which  had  secured  the  pile  at  the  top  was  broken.  Clark,  the 
only  witness  who  examined  the  pile  after  the  accident,  says  that  it 
was  broken  off  about  three  or  four  feet  above  the  ordinary  low-water 
mark ;  that  the  piece  which  fell  was  at  least  twenty  feet  long ;  that 
there  was  an  old  break  in  the  pile  on  the  back  pait,  and  only  about 
three  inches  of  sound  wood ;  that  the  face  of  the  pile  was  sound 
about  three  inches ;  that  it  was  worn  about  one  quarter  through 
from  the  ix)und  ;  that  it  was  flattened  to  about  that  extent.  Another 
witness  said  that  it  was  half  or  two-thirds  worn  through  by  the 
repeated  striking  of  the  boat. 

At  the  time  of  the  injury  the  boat  was  under*  the  management  of 
J.  McSweeny,  under  a  lease  from  the  corporation,  dated  Febniaiy, 
1860,  whereby  they  demised  and  leased  to  McSweeny,  his  executors, 
fee,  the  exclusive  right  of  ferriage  over  and  upon  that  part  of  the 
harbor  of  St.  John  which  lies  within  the  city  of  St.  John,  together 
with  the  steam  ferrv  and  all  and  sinornlar  the  tolls,  rates,  fees  and 
sums  of  money  receivable  in  respect  thereof,  with  full  power  and 
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authority  for  him,  his  executors,  fcc,  to  collect  and  receive  the  same, 
according  and  subject  to  the  scale,  restrictions  and  regulations  there- 
inafter expressed,  to  hold  for  ten  years,  from  10th  July  then  next, 
at  the  yearly  rent  of  £G00,  payable  monthly,  with  a  proviso  for  re- 
entry if  the  rent  should  be  in  arreai's  for  twenty  days,  or  if  McSweeny 
should  neglect  to  perfoim  any  pai*t  of  the  covenants  or  agreemenbi> 
in  the  lease  on  his  part.  The  lease  contained  a  covenant  that  all 
damage  that  might  happen  to  either  of  the  steamboats,  or  to  any  of 
the  fluats  and  landings,  should  be  repaired  by  McSweeny  with  all 
reasonable  despacth ;  and  that  all  the  wharves,  floats,  landings  and 
fendei-s  connected  with  the  feny-landings  were  to  be  placed  forth- 
with in  good  order  and  repair  by  him,  and  sliould  be  kept  and  main- 
taine<l  by  him,  his  executoi-s,  &c.,  continually  in  such  good  oi*der  and 
repair  during  the  continuance  of  the  lease. 

The  learned  Judge  directed  the  jury  that  the  coiporation  having 
established  a  ferry  under  the  powxr  given  them  by  the  charter  and 
coutinued  to  run  it,  were  bound  to  keep  it  and  the  approaches  and 
landings  in  a  proper  state  of  repair,  so  as  to  prevent  injuiy  to  the 
public,  who  had  a  right  to  use  the  ferry ;  and  the  more  difficult  the 
navigation,  the  greater  was  the  necessity  on  the  part  of  the  corpora- 
tion for  care  and  attention  to  see  that  i)roper  materials  were  used  in 
the  construction  of  the  fendei^  and  landings,  and  that  due  vigilance 
was  exercised  to  keep  them  in  repair.  That  the  lease  of  the  feny 
might  alter  the  case,  and  though  he  w^as  not  free  from  doubt  on  the 
point,  he  should  direct  them  that  the  lease  did  not  relieve  the  de- 
fendants from  liability,  if  the  injuiy  occuired  from  any  defect  in  the 
construction,  or  neglect  to  repair  the  fendei-s,  and  not  from  the  negli- 
gence or  w^ant  of  skill  of  the  men  on  l)oard  the  ferry-boat.  That  he 
did  not  think  the  lease  gave  McSweeney  any  right  in  the  soil  where 
the  piles  w^ere  driven,  that  it  was  only  a  lease  of  an  incoiporeal 
right,  the  right  to  ferry  across  the  harbor,  which,  as  a  necessary  in- 
cident, would  give  the  lessee  the  right  to  use  the  floats  and  fenders 
which  were  necessary  for  the  feny,  but  gave  no  right  in  the  soil. 

The  following  questions  were  left  to  the  jury :  1st.  Was  the  injur}' 
to  the  plaintifl"  caused  by  the  negligence  or  want  of  skill  of  the  men 
employed  on  boai'd  the  ferry-boat,  or  by  a  defect  in  the  fenders  ? 
2nd.  If  the  injuiy  was  caused  by  defect  in  the  fender  alone,  was  it 
defective  originally,  either  in  its  material,  or  in  the  way  in  which  it 
was  fastened  or  secured,  or  did  it  become  so  by  time  and  by  the  fre- 
quent striking  of  the  boat,  and  might  its  falling  have  been  prevented 
by  proper  examination  and  repairs,  and  by  precautions  to  secure  it 
from  time  to  time  ? 

The  jury  found  in  answer  to  these  questions,  that  the  injui^"  wis 
not  caused  by  any  negligence  or  want  of  skill  on  the  part  of  the 
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men  in  the  boat.  That  the  fender  was  defective  originally  in  mate- 
rial, and  that  it  became  more  defective  by  time  and  the  frequent 
striking  of  the  boat,  and  that  its  falling  might  have  been  prevented 
had  proper  examination  and  repairs  been  made  from  time  to  time. 
They  gave  a  verdict  for  the  plaintiff  for  S4,000. 

A  rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection,  was 
granted  on  the  following  grounds: — 

1st.  In  not  directing  the  jury  that  the  defendants  were  not  liable 
for  any  latent  or  hidden  defect  in  the  fender,  or  for  any  defect  by 
the  wearing  away  of  the  fender. 

2nd.  In  not  directing  the  jury  that  the  ferry  having  been  leased, 
as  allowed  by  the  charter,  and  the  lessee  being  bound  to  repair,  the 
defendants  were  not  liable  for  his  neriiffence. 

3rd.  In  leaving  to  the  jury  whether  the  fender  was  originally 
*  defective,  there  being  no  evidence  to  warrant  such  a  question.     Also 
that  the  verdict  was  against  law  and  evidence. 

It  was  contended  by  the  defendants'  counsel  that  a  municipal  cor- 
poitition  could  not  be  liable  in  an  action  for  negligence;  but  the 

Sound  principally  relied  on  was  that,  having  leased  the  ferry  to 
cSweeney,  who  was  bound  to  keep  the  fenders,  landing,  ice,  in 
repair,  the  defendants  were  not  liable  for  any  damage  caused  l>y  his 
negligence  in  not  repaiiing.  It  was  also  contended  that  there  was 
xio  evidence  that  the  pile  was  originally  defective,  the  evidence  that 
there  was  "an  old  break  in  it,"  not  necessarily  proving  this;  and  con- 
sequently that  it  was  misdirection  leaving  that  question  to  the  jury. 

1st.  As  to  the  liability  of  the  defendants,  independent  of  the 
question  of  the  lease.  There  is  no  doubt  that  a  municipal  coi*pora- 
tion  is  liable  to  an  action  for  negligence,  Grant  corp.  501,  Hill.  Torts. 
414,  Scott  V.  The  Mayor,  fee,  Manchester  (2  H.  and  N.  204).  The 
defendants  in  this  case  are  authorized  by  the  charter  of  St.  John  to 
establish  ferries  and  to  receive  tolls  for  the  conveyance  of  persons 
thereby;  and  when  they  did  establish  a  ferry,  and  kept  it  running 
for  the  use  of  the  public,  it  was  their  duty  to  take  care  that  the 
boats,  landings,  and  all  the  necessary  approaches,  were  in  such  a 
condition  as  not  to  endanger  the  lives  or  propeity  of  the  pereons 
using  it.  In  the  Lancaster  Canal  Company  v,  Pamaby  (11  A.  and 
E.  223),  where  the  company  were  incoiporated  for  making  and  main- 
taining a  canal  to  be  open  to  the  public  on  payment  of  rates,  which 
the  company  were  to  receive  for  the  use  of  the  stockholders,  the 
Court  of  Exchequer  Chamber,  in  giving  judgment,  said:  "The  com- 
mon law,  in  such  a  case,  imposes  a  duty  on  the  proprietoi-s,  not, 
perhaps,  to  repair  the  canal  or  absolutely  to  free  it  from  obstructions, 
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but  to  take  reasonable  care/so  loiig  as  they  keep  it  open  for  the 
public  use  of  all  who  may  choose  to  navigate  it,  that  they  may 
navigate  it  without  danger  to  their  lives  and  property."  Under  the 
charter  of  St.  John,  the  Common  Council  received  the  ferriages, 
tolls,  «S:c.,  as  trustees,  for  the  use  and  benefit  of  the  public,  and  not 
for  the  individual  members  of  the  corporation;  but  in  Gibbs  v.  The 
Trustees  of  the  Mei-sey  Docks  (3  H.  and  N.  164,  4  Jur.  N.  S.  630), 
and  afterwards  on  appeal  in  the  House  of  Lords  (Law  R  1,H.L. 
93),  where  the  defendants  were  bound  by  the  Act  under  which  they 
were  incorporated  to  apply  the  tolls  towards  the  maintenance  of  <ihe 
docks  and  payment  of  a  debt  contracted  in  making  them,  it  was 
held  that  it  made  no  difference  in  principle,  in  respect  to  their  lia- 
bilities, whether  they  received  the  tolls  for  a  beneficial  or  for  a 
fiduciary  purpose,  that  they  were  liable  to  the  same  responsibilities 
as  would  attach  on  them  if  they  were  the  absolute  owners,  occupy- 
ing and  using  the  docks  for  their  own  profit.  In  that  case  the  action 
was  for  damages  to  a  vessel  by  reason  of  having  struck  a  bank  of 
mud  at  the  entrance  of  the  dock,  as  she  was  endeavoring  to  enter  it, 
anrl  which  bank,  it  was  alleged,  the  defendants  negligently  suffered 
to  remain  there.  The  rule  of  law  established,  following  the  case  d 
Pamaby  v.  The  Lancaster  Canal  Company  (11  A.  and  E.  222)  was, 
that  so  long  as  the  dock  wa«  kept  open  for  the  public,  it  was  the 
duty  of  the  trustees  to  take  reasonable  care  that  the  dock  and  its 
entrance  were  in  such  a  state  that  those  who  navigated  it  might  do 
so  without  danger;  and  that  for  breach  of  that  duty  they  were  liable. 
This  case  was  followed  by  Coe  v.  Wise  (Law  R.  1  Q.  B.  711),  where 
public  drainage  commissionere  were  held  liable  for  damages  for  the 
negligence  of  their  ser\'ants  in  making  a  sluice,  which  they  were 
bound  by  law  to  make  and  maintain;  though  they  discharged  their 
duties  without  reward,  and  the  Act  provided  no  funds  to  meet  the 
demand  upon  them.  We  cannot  distinguish  the  principle  of  these 
cas«3s  from  the  present  one.  The  true  test  of  liability  is,  whether 
the  law  has  cast  any  duty  on  the  defendants  to  do  any  act,  and 
whether  they  have  neglected  that  duty,  and  the  plaintiff  has  sus- 
tained damage  in  consequence  of  that  neglect,  not  whether  they  ha'* 
or  have  not  funds  to  pay  any  damages  that  may  be  i-ecovered  against 
them. 

Then,  secondly,  does  the  lease  of  the  feny  to  McSweeney  reBew 
the  defendants  from  liability?  It  may  be  admitted  that  the  relatioa 
of  master  and  servant  does  not  exist  in  this  case,  and  therefore  tint 
the  maxim  qivi  facit  jyer  aliurn  facit  j)er  8«,  <tc.,  does  not  aprff* 
The  ground  upon  which  we  think  the  defendants  are  liable,  notvitt 
standing  the  lease,  is,  that  the  law  casts  itpon  them,  as  the  OWMO 
of  the  feiTy,  the  duty  of  keeping  it  in  such  a  state  of  repair  ask 
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necessary  for  the  public  scifety^  and;  that  they  caimot  ^et  rid  of  this 
liability  by  leasing  the  f eny.     The  covenant  by  the  lessee  to  keep 
the  ferry-boats,  landings,  and  approaches  in  repair  rendei^s  him  liable 
to  the  corporation  for  neglect,  but  does  not  relieve  them  from  their 
liability  k)  the  public,  arising  out  of  the  ownership  of  the  ferry. 
We  think  there  may  be  a  cj^a^*  dtotinctjon  between  > the  liability  of  a 
landlord  in  such  a  case  as  this,  and  his.  lia|>Uity  in  a  case  where 
damage  has  been  caused  by  the  negligence  of  his  tenant,  in  doing  or 
omitting^  to  do  some.thing  which  tl^e  law  has  cast  no  obligation  on 
the  landTord  to  do.     In  Hole  v.  The  Sittingboume  Railway  Uompany 
(6  H.  and  N.  488),  Pollock,  C.  B.,  says:  ""Wnere  a.p^r8on  is  authorized 
by^  Act  of  Parliament,  or  bound  by  contract,  to  do  particular  work, 
he  cannot  avoid  responsibility  by  contracting  with  another  person 
to  do  that  work."    And  m  Pickard  i\  Smith  riO  C.  Bench,  N.  S.  470), 
Williams,  J.,  in  delivering  the  judgment  of  the  Court,  said,  that 
though  no  one  could  be  liaole  for  an  act  or  breach  of  duty  unless  it 
was  traceable  to  himself,  or  his  servants  in  the  course  of  their 
employment,  arid  consequently  if  an  independent  contractor  was 
employed  to  do  a  lawful  act,  and,  in  the  course  of  the  work,  he  or 
his  servants  committed  some  act  of  wrong  or  negligence,  the  employer 
was  not  answerable.    Tet  this  rule  was  inapplicable  to  cases  in  which 
the  contractor  was  entrusted  with  the  performance  of  a  duty  incum- 
bent on  his  employer  and  neglected  its  fulfilment,  whereby  injury 
"Was  occ&sioned.     That  if  the  performance  of  a  duty  was  oipitted, 
the  fact  of  the  party  having  intrusted  it  to  a  person  who  also  ne- 
g  ected  it,  furnished  no  excuise  either  in  good  sense  or  law.     This 
oase  is  cited,  and  the  above  distinction  adopted,  by  Blackburn,  J., 
in  delivering  the  opinion  of  the  Judges  before  the  House  of  Lords 
in  the  case  of  the  Mersey  Docks  Trustees  v,  Gibbs  (Law  R  1,  H.  L. 
114),  and  we  think  the  principle  is  quite  applicable  to  the  present 
<2ase,  because  the  keeping  the  ferry-landing  in  repair  was  a  duty 
incumbent  on  this  corporation  by  law.     This  view  renders  it  unne- 
oes.sary  to  consider  whether  the  effect  of  the  lease  is  to  convey  to 
McSweeney  any  interest  in  the  soil  of  the  harbor  where  the  piles 
"Were  driven,  or  only  to  give  him  an  incorporeal  right,  and,  as  incident 
and  necessary  to  the  f eiry,  the  right  to  use  the  piles.     It  is  also  un- 
necessary, in  the  view  which  we  take  of  the  deiendants*  liability,  to 
consider  whether  there  was  evidence  to  leave  to  the  jury  of  original 
defect  in  the  fender.     That  question  would  only  be  material  in  the« 
event  of  its  being  considered  that  the  defendants  were  relieved  f ix)m 
liability  by  the  lease  to  McSweeney,  and  his  covenant  to  repair. 

Rule  discharged.* 


*  Ritchie,  C.  J.,  and  Weldon,  J.,  took  no  part. 
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June  19th,   1869. 

It  is  a  suflicient  defence,  in  an  action  of  ejectment,  to  prove  title  out  of  the  lessor  of 
the  plaiutiif. 

Where  the  lessor  of  the  plain tiif  derivea  his  title  from  his  ancestor,  acquired  by  the 
Statute  (^f  Limitations,  it  is  sufficient  to  prove,  for  the  defence,  that  such  ancestor 
paid  rent  for  the  lociis  in  t/no,  while  the  statute  was  running. 

Ejectment  tried  before  Allen,  J.,  at  the  St.  John  Circuit,  in  Jan- 
uary last.  The  plaintiff  proved  that  Michael  McGowan,  the  father 
of  the  lessor  of  the  plaintiff,  entered  into  possession  of  the  locua  in 
qiu)  in  the  year  1825,  as  tenant  of  Sherifi*  White.  He  paid  ivnt'for 
one  year  and  continued  to  occupy  the  land  until  his  death,  in  I8<i0. 
The  l»3ssor  of  the  plaintiff  proved  that  he  was  the  only  son  of 
Michael  McGowan.  For  the  defence,  it  was  proved  that  the  defend- 
ant ent4.'red  into  possession  in  1800,  under  an  airangement  with  the 
widow  of  McGowan,  and  continued  to  occupy  the  premises.  John 
McMurtrie,  one  of  the  defendant's  witnesses,  testified  that  in  July, 
1849,  he  went,  by  the  directien  of  Sheriff  White,  to  McGowan,  to 
tell  him  to  come  to  do  work  in  payment  of  rent  on  his  fann,  and 
that  ai^reeably  to  this  recjuest,  McGowan  came  and  worked  for 
Sheriff  White.  McAfee  proved  that  in  1841,  McGowan  admitted  to 
him  that  he  had  lately  paid  rent  to  Sheriff  Whit<.»  for  the  premises. 
Jn  1855,  Mr.  Millidijje,  a  son-in-law  of  Sheiiff  White,  went,  by  hk 
direction,  to  McGowan,  and  asked  him  to  sign  a  lease  for  the  land, 
telling  him  he  might  remain  on  it  while  he  lived.  McGowan  refused 
to  sign  tlu^  lease,  but  said  the  property  belonged  to  AVliite,  and 
would  be  his  when  he  was  gone.  The  will  of  Sheriff  Wliite  was 
offered  in  evidence,  to  prove  that  the  land  in  dispute;  was  deviled 
to  Mi*s.  Millidge,  but  not  admitted  in  consequence  of  the  pix)of  of 
execution  being  defective. 

The  learnc^l  Judge  ilirected  the  juiy  that  there  was  no  privity 
lietwcen  the  deft^ndant  and  the  heirs  of  Sheriff  White,  and  that  an 
against  the  defendant,  the  lessor  of  the  plaintiff  had  a  right  to 
recover,  whereupon  the  jury  found  a  verdict  for  the  lessor  of  the 
plaintiff. 

^4.  A.  P(ihiiri\  Q.  (,-.,  in  Hilary  Tenn  last,  ol>tained  a  rule  ?»/V/  for 
a  new  trial,  on  the  gi'ound  of  misdirection. 

S.  B.  Thii^inxon,  Q.  (^,  shewed  cause  in  Easter  Tenn.     Tlie  defend- 
ant here  is  attempting  to  shew  title  in  a  third  party.     [RfTC'HIE,  C — 
J.:  W  hy  has  he  not  a  right  to  do  that]  ?     Because  he  did  not  ciain*. 
undei  that  party.     [Ritchie,  C.  J.:  That  is  not  necessary].     I  con — 
tend  that  there  was  ho  evidence  of  the  title  of  White  to  leave  to  th^ 
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jury.  The  possession  of  McGowan  never  was  terminated.  Assum- 
ing that  McGowan,  the  father,  was  a  tenant  of  White,  paying  rent  to 
him,  no  notice  to  quit  has  been  riven,  so  that  he  could  not  be  turned 
out  of  possession.  Therefore  tne  rule  must  be  discharged,  because 
there  is  a  subsisting  tenancy  which  has  never  been  terminated,  and 
the  defendant  cannot  set  up  the  right  of  a  third  party,  through 
whom  he  does  not  claim. 

A.  L,  Pcdmei^  Q.  C,  contra.  The  defendant  proved  title  out  of 
the  plaintiff,  by  shewing  that  McGowan  occupied  the  premises,  as 
tenant  of  White,  and  paid  rent.  McGowan  told  Millidge  that  he  did 
not  claim  the  land,  but  only  wished  to  be  allowed  to  reside  on  it 
while  he  lived,  and  that  at  his  death  it  would  be  given  up.  The  fact 
of  him  being  in  possession,  as  tenant,  and  paying  rent,  might  be 
evidence  of  the  title  of  his  landlord,  but  it  would  not  go  far  towards 
establishing  his  own  title.     The  case  is  perfectly  plain  in  point  of  law. 

Cur.  adv.  vtdt. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Couit. 

The  lessor  of  the  plaintiff  in  this  case  claimed,  as  the  hoir  of 
Michael  McGowan,  who  died  in  possession  of  the  land,  in  IcSOO. 
He  went  on  the  land,  al)Out  the  year  182o,  by  permission  of  the  late 
Sheriff  White,  and  occupied  it,  up  to  the  time  of  his  death,  after 
■which  his  widow  occupied  it  till  her  death,  about  four  yeai-s  after- 
awards,  when  the  defendant  took  possession.  It  appeared  that 
Michael  McGowan  used  to  work  for  Sheriff  White,  and  paid  him  rent 
■for  the  land,  in  that  way,  for  a  number  of  years,  the  last  payment 
'being  in  1840.  About  the  year  1855,  Mr.  Millidge,  a  son-in-law  of 
Sheriff  White,  went,  by  his  direction,  to  Michael  McGowan,  and 
asked  him  to  sign  a  lease  for  the  land,  telling  him  he  might  occupy 
it  as  long  as  he  lived.  McGowan  refused  to  sign  any  lease,  but  said 
the  property  belonged  to  White,  and  would  be  his  when  he  (Mc(tow- 
an)  was  gone.  It  was  stated  that  the  defendant  was  holding,  by 
permission  of  Millidge,  but  it  did  not  appeal  whether  he  took  posses- 
sion by  Millidge's  pc^rmission,  or  whether  he  was  holding  under  a 
subsequent  arrangement.  Sheriff  White's  will  was  offered  in  evi- 
dence, to  prove  that  the  land  in  dispute  was  devised  to  Mi-s.  Millidge, 
but  was  rejected,  the  proof  of  execution  being  defective. 

A  verdict  was  found  for  the  lessor  of  the  plaintiff,  under  the 
direction  of  the  learned  Judge,  who  was  of  opinion  tbat  the  defend- 
ant had  shewn  no  privity  with  the  heirs  of  Sheriff  White,  and  that 
a»s  against  the  defendant,  the  lessor  of  the  plaintiff  had  a  light  to 
recover.  We  think  there  must  be  a  new  trial  in  this  case,  as  the 
lessor   of  the  plaintiff  has  riot  shewTi  any  legal  title  to   the    land. 
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Michael  McGowan  was  a  tenant,  from  year  to  year,  to  White's  heirs, 
at  the  time  of  his  death.  In  the  absence  of  any  termination  of  that 
tenancy,  if  the  lessor  of  the  plaintiff  had  been  the  executor  or  admi- 
nistrator of  his  father,  he  might,  and  probably  would,  have  been 
entitled  to  recover ;  but»  as  the  interest  of  Michael  McGowaru  in  the 
property,  was  a  chattel. interest,  descending  to  his  personal  represen- 
tative at  his  death,  the  lessor  of  the  plaintiff,  claiming  as  ms  heir. 
has  no  right  to  turn  the  present  occupant  out  of  possession. 

Rule  absolute. 


Gk)DABD  V,  .The  Fredericton  Boom  Company. 

JuNB  19th,  iS6e. 

In  an  action  for  wrongful  detention  of  timber  in  a  boom,  the  plaintiff  is  entitled  to 
recover  damages  for  the  lou.  sastaiiied,  by  reason  of  a  fall  in  the  market,  between 
the  time  the  timber  should  have  been  delivered  and  the  time  it  was  actually 
delivered. 

Where  the  jury  do  not  appear  to  have  assessed  the  damages  on  a  wrone  principle  or 
acted  under  the  inflnenoe  of  improper  motives  or  bias,  the  Cour^  wifl  not  disturb 
their  finding  even  if  the  damages  are  larger  than  they  might  have  been  disposed  to 
give  as  jurors. 

This  was  an  action  tried  before  Weldon,  J.,  at  the  Sk  John  Cir- 
cuit, to  recover  damagjBS  for  the  wrongful  detention  of  a  quantity  of 
the  plaintiff's  logs  in  the  boom  of  defendants,  and  to  recover  the 
value  of  certain  logs  which  were  never  returned  to  plaintiff.  The 
logs  wont  into  defendant's  boom  in  the  summer  of  1863,  and  on  the 
10th  September,  plaiiitiff  tendered  the  boomage  to  defendants  sjod 
demanded  them,  the  defendants  refusing  to  give  them  up,  they  being 
claimed  by  a  third  party.  On  the  10th  November,  1863,  they  went 
into  the  possession  of  the  South  Bay  Boom  Company,  against  whcMB 
the  plaintiff  had  recovered  damages  for  their  subsequent  detention. 
The  plaintiff,  besides  his  claim  for  the  loss  of  twenty-four  logs  lost, 
at  §12  each,  claimed  damages  on  fifty-one  mast  pieces,  which  he 
alleged  to  have  depreciated  in  value  during  the  detention,  870  each, 
in  consequence  of  a  fall  in  their  market  value,  for  a  depreciation  .of 
five  per  cent,  on  the  value  of  one  thousand  logs,  for  boomage  and 
and  towage,  amounting  to  $175,  and  for  interest  on  $3500,  which  Ik 
claimed  to  be  the  value  of  the  logs.  The  learned  Judge  limited  the 
period  in  which  the  plaintiff  was  entitled  to  recover  damages  for 
depreciation  in  value  and  interest  to  the  two  months  prior  to  ih^ 
10th  November,  when  the  logs  went  into  the  possession  of  the  Soaih. 
Bay  Boom  Company.  The  evidence  in  support  of  the  Plaintiflrs 
claim  is  detailed  in  the  judgment  of  the  Coiut.  Hie  jury  havix^ 
found  a  verdict  for  plaintifi^  damages,  $3410, 
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A  rule  nisi  for  a  new  trial  was  obtained  in  Hilary  Term  last  on 
-the  ground  of  excessive  damages. 

S,  R.  Thomson,  Q.  C,  shewed  cause  in  Easter  Term,  contending 
that  the  damages  were  not  excessive,  but  moderate,  and  much  less 
than  was  proved  by  the  evidence  of  plaintiff  and  of  McLaughlin  to 
liave  been  sustained.  When  a  case  has  been  twice  tried  and  two 
juries  have  decided  on  its  merits  the  Court  will  pause  before  sending 
it  down  to  a  third  trial.  A  verdict  can  only  be  set  aside  by  reason 
of  the  damages  being  excessive  where  there  was  no  evidence  to 
warrant  such  a  verdict,  but  that  is  not  the  case  here,  the  evidence 
being  amply  sufficient  to  sustain  the  finding  of  the  juiy. 

D,  S.  Kei^\  Q.  C,  contra.  The  plaintiff  in  his  opening  claimed 
damages  for  loss  for  depreciation  over  the  whole  period  when  the 
logs  were  out  of  his  possession,  but  why  should  the  juiy  have  taken 
the  range  of  two  seasons  for  depreciation  when  the  damages  must  be 
confined  to  two  months  or  one.  The  plaintiffs  evidence  on  this 
point  referred  to  the  whole  period  of  detention.  All  the  evidence  of 
damage  should  have  been  confined  to  this  period  of  two  months. 
The  plaintiff  did  not  pretend  to  say  that  during  that  particular  sea- 
son he  entii'ely  lost  the  sale  of  the  masts.  He  should  have  shewed 
affirmatively  that  during  that  veiy  period  the  depreciation  took  place. 

Cur,  adv,  vult 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court.* 

This  case  as  presented  to  us  turns  solely  on  the  question  of  exces- 
sive damages.  The  verdict  was  for  S:^,410.  The  plaintiff  w^as 
entitled  to  recover  damages  for  the  detention  of  the  timber  from  the 
day  he  tendered  the  teomage  to  the  defendants,  viz.,  the  10th  Sep- 
tember, 1863,  till  the  day  the  defendants  delivered  the  timber  to 
Tuck,  viz.,  the  10th  November,  18G;3  On  the  trial  the  learned 
Judge  told  the  jury  that  if  on  the  facts  they  should  find  for  the 
plaintiff  under  the  direction  given  them  (which  is  not  now  in  ques- 
tion) then  as  to  the  damages  there  was  the  boomage  in  South  Bay 
Boom  by  reason  of  the  timber  being  placed  there,  and  which  plain- 
tiff was  compelled  to  pay  before  he  could  get  possession,  interest  on 
the  value  of  the  logs  during  detention,  two  month's  depreciation  of 
timber  during  that  period,  and  twenty-four  pieces  lost,  estimated  to 
be  worth  $12  each.  There  were  also  fifty-one  mast  pieces,  claimed 
to  be  worth,  when  detained,  SlOO  each,  the  sale  of  which  was  alleged 
to  have  been  lost  by  detention.     The  learned  Judge  left  to  the  jury 

*  Ritchie,  C.  J„  and  Weldon,  J. — Allen,  J.,  having  some  doubts,  and  Fisher,  J., 
having  been  counsel  in  the  cause,  took  no  part  in  this  judgment. 

34 
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whether  such  sale  was  lost  by  that  detention  from  10th  September 
to  10th  November;  if  so,  and  a  depreciated  value  could  only  be 
afterwards  obtained  for  them,  he  directed  that  such  loss  in  their 
market  value  would  be  proper  matter  for  compensation.  The  main 
(jue.stion  aiises  on  this  last  item  of  damage.  We  think  the  lass  in- 
curred by  the  plaintiff  by  rciison  of  a  fall  in  the  market  occuning 
between  the  time  when  defrndants  should  have  delivered  the  pi-op- 
erty  and  the  time  when  it  actually  was  received  by  plaintitF,  in 
other  v/ords,  Vv'hile  it  was  wrongfully  detained  by  defendant  from 
him,  is  an  element  of  damages  to  be  taken  into  account  by  the  jury. 
This  case  is  analagous  in  principle  to  Collard  v.  South  Eastern  Rail- 
way Company,  (7  H.  tJc  N.  S.')),  and  as  there  said,  so  we  think  here, 
that  the  tlamage  "is  a  direc^t  and  immediate  loss  consequent  on  the 
defendants'  breach  of  duty,"  and  that  "it  must  be  asctjitained  what 
the  goods  were  woith  at  tlu?  time  they  became  available  to  plaintitfs 
as  marketa])le  <n>ods,  eoiUrasted  with  what  thev  would  have  l^een 
worth  if  tlefcndants  had  jx'rformjd  their  contract."  See  also  Wilson 
r.  Lan.  and  York,  liiiilway  ( 'ompany,  (9  C.  B.  N.  S.  G33).  But  it  is 
urged  tluit  tliough  this  may  be  so  in  general,  in  the  present  case  there 
was  no  evidence  of  any  sueli  loss  to  the  extent  found  by  the  jury. 
The  ease  no  tloubt  rests  mainly,  tliough  not  wholly,  on  the  evidence 
of  the  plaintitf  himself.  He  says  he  had  fifty-one  mast  pieces ;  the 
market  value  of  them  was  J?  100  each  between  the  J 0th  Septeml)er 
and  10th  Novem]>er.  The  lumbijr  was  woiih  J?20  per  M.  during 
that  period,  thai,  <i(^fendants  kept  them  from  him,  and  pivvented 
him  selling  them.  lie  ivas  acquainte<l  with  their  value,  they  (the 
mast  pieces)  d(q)reciiitvd  and  were  not  w^n-th  more  than  a  thinl  after 
tliat  penod,  and  only  tit  to  be  sawed  into  boards,  worth  880  a  piece. 
One  of  them  nu^asured  three  thousand  five  hundred  and  the  others 
over  (me  thousand  oiie  hundred  feet.  The  depreciation  in  not  being 
cut  that  fall  (speaking  of  the  log*^)  would  be  five  per  cent. ;  the  sap 
would  )»e  ^>taine^]  and  the  huiiber  manufactured  from  it  would  he 
injured.  He  says  "  1  had  to  pay  boornage  10  cents  per  M.  as  soon  as 
they  canuj  into  the  brjjm :  paid  2o  cents  per  M.  for  towing  them  out 
r)f  the  boom.  I  paid  §12.")  on  five  hundred  M.  There  were  one 
thousand  logs  delivei«'d  in  Fredericton  Boom ;  I  only  got  nine  hun- 
dred and  seventy-:  ix.  Twenty-four  logs  were  lost;  the  value  of 
th'-se  logs  was  .s2.'>  per  M.  in  September,  Octo!)er  and  November, 
without  the  mast^.  The  twenty-four  logs  missing  averaged  &boat 
two  to  a  M. ;  their  \ahu5  was  $12  a  piece,  assuming  there  were  no 
mast  pieces  among  them.  There  was  also  the  loss  of  the  interest  6f  ^ 
the  money."  In  addition  to  this  vras  the  following  evidence.  John  j 
McLaughlin  said  :  "  I  saw  some  masts,  about  twenty  masts,  between  '7 
10th  Septeml>er  and  10th  November,  18G3;  they  would  be  worA 
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^100  a  piece.  A  very  depreciated  sale  since  the  10th  November, 
and  shipbuilding  has  been  declining  ever  since.  Saw  the  masts 
between  September  and  November ;  they  began  to  decline  during 
that  time ;  I  do  not  know  that  theie  was  any  depreciation  between 
{)th  and  10th  November-,  they  may  depreciate  in  a  day  or  so  by  being 
shut  in  the  boom."  James  F.  Ellis,  surve>'or  of  lumber,  says,  "I 
think  the  depreciation  between  10th  September  and  10th  November, 
would  depend  upon  the  kind  of  logs ;  it  would  be  small.  I  was  on 
the  logs  in  the  South  Bay  Boom,  they  were  the  best  I  ever  saw;  I 
think  the  depreciation  would  be  slight,  if  any,  between  10th  Sep- 
tember and  10th  November.  I  could  not  tell  without  examining 
them,  the  depreciation  would  be  slight,  but  I  would  prefer  buying 
them  in  the  spring  to  the  fall.  It  is  not  genei-ally  undei-stood  that 
logs  depreciate  any  the  fii-st  soason ;  they  might  a  little,  but  very 
slightly."  John  Tapley  says,  "  We  have  towed  out  of  South  Bay 
Boom  as  late  as  5th  Deocmbei".  In  1S(>S,  could  get  logs  out  on  the 
10th  Novem}>er,  that  year.  It  is  not  safe  to  take  them  to  plaintiffs 
mill  later  than  November."  Lewis  Rivers  says,  "  I  think  the  logs 
would  not  siLstain  much  injury  in  two  months,  from  September  to 
November,  but  would  prefer  new  logs.  John  S.  Gmy :  "  There 
would  be  s(mie  deterioration  in  two  months;  could  not  say  what, 

but  it  would  not  be  much." 

• 

Taking  plaintiff's  statement  we  have — 

Logs  lost,  24,  at  S12, 8288 

Boomage, i)0 

Towage, 1 25 


-•- 


$4(>3 

500  m.  at  ^25    S.*^,500 

Interest  on  amount  for  two  month.^  -  .**35() 350 

51  masts  at  .*1(K>-.^'>,1(K) 

Depreciation  i  los.s, 3,400 

$4,213 

without  any  allowance  for  tli«'  depreciation  of  the  logs,  independent 
of  the  mast  pieces.  The  plaintiff'  was  not  cross-examined  as  to  the 
matter  of  damages,  and  the  only  evidence  offered  cm  this  branch  of 
the  case  by  defendants  was  as  to  the  depreciation  of  the  value  of  the 
logs  dunng  the  period  of  detenti»>n,  and  it  is  quite  consistent  with  the 
amount  found  that  the  iurv  mav  havi^  rejected  the  claim  on  this  head 
altogether.  If  we  could  s«'e  that  thc^-e  had  been  a  mi.stake  of  the 
principle  upon  which  the  damages  should  have  l)een  estimated,  or 
that  any  improper  motiv(»s  oi*  feelings  ov  l)ias  had  influenced  the  juiy, 
in  such  a  case  we  think  the  ('ourt  ought  t<j  interfere;  but  if  thei-e 
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has  been  no  disregard  of  law,  and  the  ease  is  free  from  those  impu- 
tations, and  there  is  nothing  inconsistent  with  an  honest  exercise  of 
judgment,  we  think  the  Court  ought  to  pause  before  it  sets  aside  the 
conchision  ot  the  jury,  to  whom  tlie  detennination  of  the  question 
particularly  and  rightfully  belongs;  because  where  different  minds 
might,  and  pix>bably  Avould,  arrive  at  different  results,  the  measure 
of  damages  may  exceed  what  we,  as  judges,  might  possibly  have 
l»een  disposed  to  give  as  juroi-s.  This  is  a  case  where  the  jury  (a  spe- 
cial jury)  and  the  learned  Judge  reports  (a  x^ry  intelligent  one 
selected  from  business  men  well  aciiuainted  with  such  matters)  from 
their  business  position  and  practical  knowledge  were  much  more 
competent  to  come  to  a  coirect  estimate  than  we  feel  we  could  pos- 
sibly have  done,  and  we  cannot  bring  our  minds  to  the  conclasion 
that  we  ought  to  overnile  their  decision. 

Rule  discharged. 


Tozer  r.  Hutchison. 

June  19,   1869. 

Plaintiff  was  engaged  hy  defendant  ft>r  two  years  as  clerk,  and  shortly  afterwards 
entered  into  partnership  with  other  parties  for  the  purjiose  of  carrj-ing  on  the  same 
kind  of  Imsiness  as  his  employer.  Held,  That  this  was  such  a  breach  of  duty  as 
would  justify  his  dismissal. 

Where  on  the  cross-examination  of  plaintiff,  the  defendant's  counsel  examined  him  as 
to  the  time  he  entered  into  a  partners}) ip,  and  his  interest  in  it,  the  plaintiff  was 
held  to  be  entitled  to  go  into  the  contents  of  the  whole  agreement,  idthough  it  ap- 
peareil  that  tiiere  were  written  articles. 

An  employer  who  dismisses  his  servant  on  one  ground  may  justify  his  dinmifwal  on 
another  gn)und  which  existed,  ))ut  of  which  he  was  not  aware  at  the  time. 

Tliis  was  an  action  of  aHsumpsif  tned  before  Allen,  J.,  at  the 
last  North uml)erland  Circuit,  to  recover  the  amount  of  two  years* 
salary  as  clerk  for  defendant,  at  the  mte  of  8600  a  year,  and  interest, 
It  appeared  that  plaintiff  had  been  engaged  by  defendant  at  the 
al)Ove  rate  for  a  tenn  of  two  yeai's,  to  take  the  place  of  defendants 
son  as  book-keeper  and  confidential  clerk,  the  said  salary  to  be  in 
lieu  of  all  penjuisites.  Defendant  was  engaged  in  shipbuilding  and 
cai-ry^ng  on  a  large  mercantile  business,  and  on  the  13th  November, 
18Go,  when  plaintiff  had  Iteen  some  seven  months  in  his  employment, 
he  dismissed  him  from  his  service.  The  defence  was  that  piaintiff, 
by  entering  into  partnewhip  with  other  parties,  for  the  purpose  of 
cairying  on  shipbuilding,  had  violated  his  implied  contract  to  give 
his  undivided  attention  to  defendant's  business,  and  that  this  was 
a  good  ground  of  dismissal.    The  agreement  of  partnership  whidi 
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was  between  plaintiff  and  two  other  paities  named  Cassidy  and  Car- 
rol, was  in  writinof,  dated  Oet<)V>er,  ISOo,  the  partnership  to  continue 
five  years  from  date,  and  was  in  substance  that  the  three  parties 
named  were  to  become  partners  for  the  purpose  of  cariyiny  on  ship- 
building, and  to  devote  their  whole  time  to  the  joint  business. 
Cassidy,  one  of  the  partnei-s,  testified  that  this  agreement,  tliough 
dated  in  October,  was  not  executed  until  the  21st  Novend)er,  eight 
days  after  plaintiff  was  dismisse^l  from  defendant's  employment,  but 
there  was  evidence  to  shew  that  the  partnership  existed  for  some 
time  previous  to  the  dismissal.  Piior  to  the  agreement  being  pro- 
duced, defendant's  counsel,  in  cross-examination,  asked  plaintiff  as  to 
the  time  when  he  entered  into  the  partnership,  and  a^  t<)  his  interest 
in  it.  On  re-examination  the  plaintift's  counsel  claimed  the  right  to 
go  into  the  wh(jle  agreement  between  the  partners,  although  it  then 
appeared  that  there  were  written  articlc^s  of  partnei'ship,  which  he 
did  subject  to  objection,  and  the  plaintiff  gave  evidence  that  not- 
withstanding the  partnership  he  was  still  to  continue  in  defendant's 
employment,  and  that  he  was  to  irive  his  salary  to  the  paitnei*ship 
in  lieu  of  his  services.  He  admitted  to  defendant  the  morning  he 
was  dismissed  that  he  had  entered  into  a  partnei-ship.  Evidence 
was  given  on  behalf  of  defendant  to  shew  that  plaintiff  had  been 
absent  from  the  defendant's  store  at  times  during  the  proper  hours 
of  business,  this  being  one  of  the  rea»<ons  given  by  defendant  for 
dismissing  him,  and  that  the  posting  of  the  lKK)ks,  which  defendant 
alleges  was  part  of  plaintiff's  duty,  was  two  mcmths  behind;  but  the 
absence  was  denied  by  plaintiff.  After  plaintiff"s  dismissal  the  de- 
fendant sent  him  what  professed  to  be  an  account  of  the  amounts 
plaintiff  had  received  on  account  of  his  salaiy,  amounting  to  £87 
Is.  2d.,  and  S2  as  a  payment  in  full  to  the  date  of  dismissal.  This 
account  was  not  in  defendant's  name,  but  in  the  name  of  Gilmor, 
Rankine  &  Co.,  an<l  was  put  in  by  way  of  set-off.  After  receiving 
the  account  the  defendant  replied  as  follows: — 

Chatham,  January  29th,  18(»f). 
Hex.  R.  Hutchison. 

8iK, — I  received  your  account,  also  two  doUars,  which  1  will  credit  you  \vith.  I 
wish  you  to  un<ler8tand  that  I  do  not  recognize  this  as  any  settlement,  an<l  shall  still 
hold  you  to  our  first  agreement. 

Yours,  &c., 

E.  C.  TOZKK. 

The  learned  Judge  told  the  jurv  that  the  mere  fact  of  the  plaintiff 
having  entered  into  the  partnei-ship  was  not  necessarily  a  violation 
of  his  agreement  with  defendant  unless  it  interfered  with  his  duty 
in  defendant's  employment.  That  if  plaintiff  neglected  defendant's 
bu.siness  he  had  a  ri.'jfht  to  dismiss  him,  but  that  his  merely  investing 
his  salary  in  the  business  with  his  partnei-s  was  no  breach  of  duty. 
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That  the  account  of  Gilmor,  Rankine  &  Co.  against  plaintiff,  was  no 
set-off  to  his  claim,  the  agreement  having  been  with  Hutchison  alone 
and  that  the  plaintiff  was  entitled  to  interest,  if  they  found  for  hiui. 
A  verdict  having  been  found  for  plaintiff  for  the  full  amount  of  his 
claim, 

Keedhani,  in  Michaelmas  Term,  obtained  a  rule  n'm  for  a  new 
trial  on  the  grounds  of  misdirection  and  improper  admission  of  parol 
evidence  of  tne  terms  of  the  partnership. 

A.  L.  Palmer,  Q.  C,  shewed  cause  in  Hilary  Temi.  The  evidence 
of  the  terms  of  partnership  was  totally  immaterial  if  the  deed  of 

fai-tnei-ship  did  not  exist  at  the  time  defendant  discharged  plaintiff, 
t  was  dated  prior  tf>  that  time,  but  our  evidence  shewed  that  it  was 
not  executed  until  afterwards  and  we  had  a  right  to  shew  this. 
Bustin  V.  Donelly,  (3  Kerr,  71)  is  conclusive  as  this  point.  [Allex, 
J. :  The  question  is  was  there  not  an  existinir  partnei-ship  in  October, 
and  would  that  affect  the  right  of  plaintiff  to  recover  his  wages]  i 
I  contend  it  would  not  while  the  partnei'ship  did  not  interfere  with 
the  discharge  of  his  duties  to  his  employer.  Though  the  deed  is  an 
estoppel  between  the  pai-ties  to  it,  it  is  not  so  as  i*egards  thiixi  paities, 
for  there  they  could  give  evidence  to  vary  it.  Cai-penter  i\  Buller, 
(8  M.  &  \V.  209).  The  same  principle  was  held  in  Bishop  v,  Robin- 
son {Ante  G8).  Prior  to  the  discharge,  there  was  only  an  oral  agree- 
ment, and  the  plaintifl*  cannot  be  estopped  from  shewing  what  its 
teniis  were.  When  the  defendant  attempts  to  show  that  by  the 
agreement,  we  admit  a  matter  relative  to  the  beginning  of  the  part- 
nership, which  is  not  coiTect,  we  have  a  right  to  give  evidence  to 
contradict  it.  I  contend  also  that  if  a  paity  hires  with  another, 
and  afterwards  makes  an  agieement  of  partnership  agreeing  to 
devote  all  his  time  to  it,  tliat  will  not  justify  his  discharge  unless  he 
has  neglected  his  duty,  for  he  has  a  right  to  break  the  partnership 
agivement,  which  is  inconsistent  with  his  agreement  with  his  em- 
ployer, but  here  the  defence  proved  the  existence  of  the  partnership 
prior  to  the  date  of  the  agreement,  and  surely  I  had  a  right  to 
examine  the  witness  as  to  its  terms.  The  direction  of  the  learned 
Judge  as  to  the  effect  of  the  paiinei-ship  was  right :  if  a  man  agi'ees 
to  do  a  certain  duty  and  performs  it,  the  paitnei'ship  will  not  affect 
his  right  to  be  paid,  or  authorize  his  dLscharge  ;  so,  too,  with  refer- 
ence to  the  set-off:  an  account  from  Gilmor,  Rankine  &  Company 
was  no  f-et-off  to  plaintiff's  claim  against  defendant,  and  the  mere 
admission  of  the  receipt  of  the  account  is  no  acknowledgment  that 
it  was  correct. 

S,  R,  Thonuon,  Q.  C,  and  Xecdham,  contm.    The  learned  Judge's 
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ruling  was  wronff  with  reference  to  tlio  account,  for  the  account  was 
enclosed  from  deiendant.  The  defendant's  letter,  in  reply,  is  a  tacit 
admission  that  the  account  was  coiTcct,  and  if  not  an  estoppel  was 
at  least  a  matter  to  be  left  to  the  jury.  We  do  not  contend  that 
evidence  could  not  be  given  to  contradict  the  aorreement  as  to  third 
parties,  but  by  the  terms  of  the  agri'ement  which  plaintiff*  would 
then  be  estopped  from  denying,  he  would  have  been  liable  to  an 
action  by  his  partners  for  not  giving  his  time  to  the  partnership  as  ex- 
pressed by  its  terms.  The  main  Question  is  as  to  the  plaintiff's  right 
to  enter  into  the  partnership.  We  contend  that  the  plaintitf  having 
entered  defendant's  employment  as  confidential  cleik  for  a  certain 
salary  in  lieu  of  all  sen'ices,  was  bound  to  give  all  his  time  to  his 
employer's  business,  and  had  no  right  to  enter  into  any  other  pursuit 
which  distracted  his  mind  from  it.  But  besides  this,  the  plaintitf 
actually  goes  into  paitnership  for* the  purpose  of  following  the  same 
line  of  business  in  which  his  employer  was  engaged,  and  sets  up,  in 
fact,  a  rival  business.  Can  it  be  contended  that  this  was  not  a  good 
ground  of  dismissal  ? 

,  Ciir.  adv.  vxilt 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 

We  think  the  parol  evidence  of  the  terms  of  partnership  was 
admissible  in  this  case,  in  consequence  of  the  coui-se  pursued  by  the 
defendant's  counsel,  on  the  cross-examination  of  the  plaintitf,.  who 
was  asked  when  the  partnership  was  entered  into,  and  what  liis  in- 
terest in  it  was,  though  it  appeared  at  that  time  that  there  written 
articles  of  partnership.  The  defendant  having  given  the  evidence, 
we  think  the  plaintiff's  counsel  was  entitled,  on  re-examination,  to 
go  into  the  whole  agreement.  Whether  he  would  have  been  entitled 
to  give  this  evidence,  and  thereby  shew  that  the  tenns  of  partnership 
were  ditferent  from  those  expressed  in  the  written  agreement  be- 
tween the  plaintiff  and  his  co-paiiners,  we  need  not  now  determine. 
The  principal  question  in  this  case  is,  whether  the  jury  were  properly 
directed  upon  the  defendant's  right  to  dismiss  the  plaintiff'.  \\  e  all 
agree,  for  reasons  hereafter  stated,  that  there  ought  to  be  a  new  trial. 
One  of  the  membei'S  of  the  Court  is  of  opinion  that  it  was  a  question 
for  the  juiy  to  determine  whether  the  fact  of  the  plaintiff's  entering 
into  the  partnership  was  such  a  breach  of  duty  as  justified  the  de- 
fendant in  dismissing  him.  A  majority  of  us  think  that  the  part- 
nership having  been  admitted  by  the  plaintiff*  there  was  no  fact  to 
be  left  to  the  jury ;  that  it  was  a  question  of  law,  whether  the  enter- 
ing into  the  partnership  was  a  ground  of  dismissal,  and  that  tlie  jury 
should  have  been  directed  that  this  was  such  a  breach  of  his  implied 
agreement  to  devote  his  time  and  attention  to  the  partnership  of  his 
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employer,  as  justified  the  defendant  in  dismissing  him.  A  person 
who  enters  into  the  sei*\'ice  of  anotlier  undertakes  to  Iwstow  the 
same  care,  attention  and  dilligenee  as  if  the  business  were  his  own. 
This  tlie  plaintiff  could  not  do  while  he  ha<l  an  intere,st  as  partner 
in  a  business  of  the  same  description  as  that  in  which  his  employer 
was  t-nga<jed.  There  would  necessarily  V>e  a  conflict  l>etween  his 
dutv  and  his  interest.  It  was  inconsistent  with  his  duty  as  clerk  to 
defendant  and  destructive  of  the  confidence  which  must  be  ref>osed 
in  a  person  employed  as  the  plaintiff  was,  by  enabling  him  to  make 
use  in  his  own  business  of  the  knowledjre  and  information  which  he 
ol>tained  as  the  confidential  clerk  and  agent  of  the  defendant. 

In  most  of  the  cases  where  (piestions  of  this  kind  have  arisen,  it 
has  been  left  to  the  juiy  to  determine  certain  facts,  with  a  direction 
from  tiie  Judge  as  to  what  misconduct  would  justify  the  master  in 
dismi>«^ing  the  servant.  Aitkin  r.  Acton,  (4  C.  k  P.  2()S) :  Callo  y\ 
Bronuker,  (^4  C.  ^:  P.  51 S).  In  other  cases,  as  in  Ridgoway  v.  the 
Huni^erford  Market  Company,  (1}  A  i:  E.  171 );  Rc^ad  c.  Dunsmore. 
(!)  C.\V  P.  oSS).  Amor  r.  Fearon,  (0  A.  ct  E.  548),  Mei-cer  /'.  Whall, 
(i)  Q.  R.  44},  it  SL't-nis  to  have  btvn  left  mitiv  broadly  to  the  iun* 
wlieth<r  tlie  master  was  justified  in  dismissing  the  servant.  In 
Horton  L\  McMertrv,  (o  H.  cV:  N.  ()()7),  it  was  left  U)  the  iurv  to  sav 
wlietli«r  tlie  ctmduct  of  the  jilaintiff  was  such  as  justified  the  dt'- 
fendaut  in  dischai'iiin*^  him,  telliui;  them  that  as  far  as  it  was  a  nuit- 
ter  c»f  law  no  servant  had  a  light  to  do  as  the  plaintiff  had  <ione : 
and  tliat  the  defen^lant  had  a  perfect  right  to  discharge  him.  Pol- 
lock, i.\  B.,  in  tliat  case  says,  tliat  where  it  is  in  any  do^n-ee  <loubtful 
whetiier  tlie  (piestion  is  one  f('r  the  jury  or  the  (.Wrt,  the  safest  way 
is  fo!*  tbe  Judge  to  exj)ress  his  opinion  upon  it,  as  a  mattt^r  of  law. 
In  Doll  I V  V.  Kinm'ar,  (1  Kerr,  4S0\  the  ri<jfht  to  dismiss  seems  to 
havt*  been  treated  as  a  question  of  law,  and  in  Smith  r,  Thompson, 
(H  C.  B.  r>2  i,  where  the  plaintiff  was  dismissed  for  an  alleged  wrong- 
ful ap])ropriation  of  money  intrusted  by  him  to  the  defendant,  Civs- 
wel!,  J.,  savs,  "  It  was  for  the  jury  to  say  whether  or  not  tliere  was 
a  wilful  misappropriation  of  the  money ;  and  for  the  Judge  to  say 
whether  such  misappropriation,  v/hen  proved,  would  justify  the 
plaint ifi^'s  discharge.  Whether  or  not.  under  the  circumstances  of 
this  case,  it  was  entirely  a  (piestion  for  the  Judge,  whether  the  plain- 
tift'  entering  into  the  partnership  justified  his  dismissal,  we  think 
the  other  grounds  of  alleged  misconduct  should  have  been  left  to  the 
jury,  and  that  they  should  have  been  asked  to  find  whether  the 
plaintirt'  was  absent  from  the  defendant's  store  during  the  proper 
hours  of  business,  and  whether  the  defendant's  lKX)ks  wei'c  not  posted 
in  consequence  of  his  neglect,  and  if  they  found  in  the  affirmative, 
tliat  they  shouM  have  been  directed  as  to  the  consequences  of  such 
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neglect.  The  plaintiff's  absence  from  the  stx)re  was  one  of  the 
grounds  of  complaint  made  against  him  by  the  defendant  when  he 
discharged  him,  and  if  another  ground  of  dismissal  existed,  the 
defendant  had  a  right  to  avail  himself  of  it  at  the  trial,  though  he 
was  not  aware  of  the  existence  of  it  at  the  time ;  because  if  good 
gix)und  of  dismissal  existed,  the  plaintiff  suffered  no  wrong  from  not 
having  been  accused  of  it.  Ridgeway  v.  Hungerford  Market  Com- 
pany (3  A.  &  E.  171);  Mercer  v,  Whall  (5  Q.  B.  44);  Spotswood  i\ 
Barron  (5  Ex.  110).  As  to  the  right  to  set-off  the  £87  Is.  2d.,  we 
think  it  could  not  be  done,  as  the  contract  was  with  the  defendant 
alone,  which  distinguishes  this  case  from  Stockwood  v.  Dunn  (3  Q. 
B.  822).  It  may  be  a  question,  however,  whether  the  plaintiff's  let- 
ter to  defendant  acknowledging  the  receipt  of  the  account,  d(;es  not 
amount  to  an  admission  of  payment  on  account  to  the  extent  of 
£87  Is.  2d.  It  is  not  necessary,  however,  to  determine  either  of  these 
questions,  as  thera  must  "be  a  new  trial  on  the  other  grounds. 

Rule  absolute  for  new  trial.* 


Murray  v.  Gilbert. 

Jl'NE  lyth,  18G1). 

Plaintiff,  by  a  written  agreement,  sold  to  <lefen<Iant  for  £45,  payable  part  that  autumn 
and  balance  in  one  year,  the  logs  on  his  and  liia  son's  land,  with  the  riglit  to  cut, 
for  live  years.  Defendant  during  the  following  winter  cut  and  hanletl  otl*  all  the 
trees  suitable  for  luml)er.  In  the  mean  time  i)iaintiff  conveyed  to  his  brother,  who 
brought  an  action  of  trespass  against  defendant,  for  cutting  on  the  land  and  recover- 
ed damages. 

Held,  Tliat  the  plaintilT  was  entitled  to  recover  the  amount,  defendant  liaving  l>ound 
himself  to  pay  on  a  certain  day,  and  having  got  the  bigs. 

2  That  the  trees  being  severed,  became  chattels,  and  plaintiff's  claim  being  merely  a 
money  demand  might  \>e  recovered  on  the  common  counts. 

Assumpsit  for  goods  sold  and  delivered  tried  before  WkldoX,  J., 
at  the  last  Westmorland  Circuit.  The  plaintiff'  relied  on  the  coinmon 
counts.  The  plaintiff  gave  in  evidence  the  following  agri.'cnient, 
made  by  him  with  defendant. 

William  J.  Gilbekt,  Esy. 

Sir, — I  will  sell  you  what  logs  there  is  on  my  land,  and  on  my  son's  land  on  the 
She<liac  River,  for  £45  cash,  €8  or  £10  i)ajable  this  fall,  and  the  balance  in  erne  year. 
Also  I  will  give  you  the  right  for  five  years,  to  cut  the  said  lumber,  not  to  include  my 
brother  William's  share. 

ALLAN  MUKKAY. 

Shediac,  18th  July,  1S()3. 

I  agree  to  the  above.  W.  J.  GILBERT. 


•Ritchie,  C.  J.,  took  no  part. 
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The  defondant,  duiing  the  following  winter,  cut  and  hauled  off  the 
land  all  the  trees  suitable  for  lumber.  While  he  was  doing  so  the 
plaintiff  conveyed  the  land  to  his  brother,  and  William  Murray,  who 
claimed  under  plaintiffs  son,  afterwards  brought  an  action  of  tres- 
pass against  defendant,  for  cutting  on  the  land  belonging  to  him, 
and  reco^\.*^ed  damages.  When  the  £45  became  payable  under  the 
agreement,  defendant  refused  to  pay  it,  whereupon  the  pi-esent  action 
was  brought :  an  action  is  now  pending,  bmught  against  plaintiff*  by 
defendant,  for  breach  of  the  agreement. 

The  learned  Judge  directed  the  jury  that  the  plaintiff'  could  not 
recover  on  the  common  counts.  The  jury  having  found  for  de- 
fendant, 

D.  L.  Hdn'myton,  in  Hilary  Term  last,  obtained  a  rule  7??si  for  a 
new  trial  on  the  ground  of  misdirection.  He  contended  that  the 
contract  v/a>  piactically  fulfilled,  and  defendants  could  recover  on  the 

connnon  counts. 

A,  L.  Puhner,  Q.  C,  shewed  cause  in  Easter  Term.  Lee  r.  Risden 
(7  Taur.t.  1S8)  shews  that  the  price  of  house  fixtures  cannot  be 
recovered  under  a  declaration  for  goods  sold  and  delivered.  It  is 
(juke  ekar  that  the  conti*act  cannot  be  described  as  for  goods  sold 
and  delivv.n. d,  for  this  term  is  not  applicable  to  real  estate.  [Ritchie, 
C.  J.:  mentioned  Knowles  v.  Michel,  (13  East  250)  a  case  directly  in 
point]. 

D.  L.  Hardngtiyiiy  contra.  The  doctrine  which  governs  this  case  is 
laid  down  in  Cooke  v.  Munstone,  (1  N.  R.  355),  by  Cliief  Justice 
Mansliold.  He  says  a  party  may  recover  on  a  geneml  count,  if  the 
case  be  siicli  that  supposing  there  had  been  no  special  contract,  he 
might  still  liave  recoverecl  for  money  paid,  or  for  work  and  labor 
done.  Burn  i\  Miller,  (4  Taunt.  745),  is  to  the  same  effect  In 
Sheldon  v.  Cox,  (3  B.  Ac  C.,  420),  it  was  held  that  as  nothing  but  the 
payment  of  money  remained  to  be  done  between  the  parties,  the 
plaintiti*  might  recover  on  the  common  counts.  This  is  precisely  the 
case  here.  As  the  party  has  received  the  full  benefit  of  the  contract, 
and  nothini:  remains  to  be  done  on  his  pai-t  but  pay  the  money,  I 
contend  that  we  aixj  entitled  to  i-ecover  on  the  common  counts. 

Cur,  adv.  vult 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court 

This  was  an  action  for  goods  sold  and  delivered,  to  recover  the 
value  of  logs  cut  on  the  plaintifiTs  land  and  on  his  son's  land,  £45. 
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The  plaintiff  gave  in  evidence  the  following  agreement  between 
liiinself  and  the  defendant : 

William  J.  Gilbert,  Esq. 

Sib, — I  wiU  sell  yoa  what  logs  there  is  on  my  land,  and  on  my  sou*s  Ixiud,  on  the 
Shediac  River,  for  £45  cash,  £8  or  £10  payable  this  fall  and  the  balance  in  one  year. 
Also,  I  will  give  you  the  right  for  five  years  to  cut  the  said  lumber,  not  to  include  my 
brother  Wimam's  share. 

Shediac,  18th  July,  1863.  ALLAN  MURRAY. 

I  agree  to  the  above.  W.  J.  GILBERT. 

Under  this  agreement  the  defendant  went  upon  the  land  during 
the  following  autumn  and  winter,  and  cut  and  hauled  off  all  the 
trees  that  were  suitable  for  lumber.  Wliile  he  was  cutting  the  logs, 
the  plaintiff  conveyed  the  land  to  his  brother.  An  action  of  trespass 
was  afterwards  brought  against  the  defendant  by  William  MuiTay, 
who  claimed  under  the  plaintiff's  son,  for  cutting  on  that  part  of  the 
land  belonging  to  him,  and  recovered  damages.  The  present  action 
was  brought  after  the  £45  became  payable  under  the  agreement. 
The  defendant  has  brought  an  action  against  the  plaintiff  to  recover 
damages  for  breach  of  the  agreement,  which  action  is  now  pending. 

The  question  is  whether  the  plaintiff  can  recover  the  £45  on  flie 
common  counts,  or  whether  he  must  declare  specially.  The  case  of 
Bragg  V.  Cole,  (G  J.  B.  Moore,  114),  Is  veiy  much  in  point.  There 
the  defendant  agreed,  in  March,  to  purchase  ten  ash  trees  gi-o^ving 
on  the  plaintiff's  land,  to  be  cut  down  and  taken  away  by  defendant, 
before  the  1st  of  December  then  next :  he  aftenvards  cut  do\vn  and 
carried  away  seven  of  the  trees,  but  refused  to  pay  for  them  until  he 
got  the  remainder ;  and  it  was  held  that  the  plaintiff  was  entitled  to 
recover  for  the  trees  taken  away,  on  the  common  count  for  trees  sold 
and  delivered,  and  that  the  agreement  was  for  the  sale  of  a  chattel 
interest  only,  and  not  for  any  interest  in  lands. 

It  Ls  not  necessary  to  detenuine  whether  the  agi-eement  in  the 

S resent  case  was  for  the  sale  of  an  interest  in  lands — whether  the 
efendant  had  any  right  to  the  possession  of  the  land,  or  a  mere 
easement  to  enter  upon  it  for  the  purpose  of  cutting  and  taking 
away  the  trees  The  cases  on  this  subject  are  not  altogether  recon- 
cileable.  See  Parker  v.  Staniland,  (11  East,  3G2) ;  Scorell  v.  Boxall, 
(1  Y.  tfc.  J.  39G) ;  Smith  v.  Surman,  (9  B.  &  C.  561).  The  defendant 
bound  himself  to  pay  the  £45  on  a  certain  day,  which  was  to  happen 
before  the  time  allowed  for  taking  off  the  lumber,  and  he  was  liable 
to  pay  although  he  might  not  have  cut  a  tree  at  that  time,  unless 
perhaps  there  had  been  an  entire  failure  of  consideration,  as  if  he 
had  been  prevented  by  the  plaintiff  or  any  one  claiming  under  him 
from  cutting.  But  here,  the  defendant  has  cut  and  taken  away  a 
considerable  quantity  of  trees  from  the  land,  of  which  he  has  had 
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the  benefit,  and  for  which  he  ought  to  pay.  If  he  has  sustained 
damages  by  the  act  of  the  plaintiff  in  conveying  away  the  land,  and 
thereby  preventing  him  from  getting  the  entire  benefit  which  he 
expected  (hiring  the  remainder  of  the  five  years,  his  remedy  is  by  an 
action  on  tlie  agieement,  which  course  he  has  already  adopted.  See 
Spiller  r.  Westlake,  (2  B.  &;  Ad.  155) ;  Stephens  v.  Wilkinson,  (2  R 
k  Ad.  ;^20).  The  rule  laid  down  in  Pordage  r.  Cole,  (1  Saund.  320  6), 
and  Mattock  v.  Kinglake,  (10  A.  fc  E.  50),  applies  to  this  case.  Then, 
as  to  the  right  to  maintain  the  action  on  the  common  counts.  The 
plaintift^s  claim  was  simply  a  money  demand ;  the  trees,  by  being 
severed  from  the  freehold,  had  ])ecome  chattels,  and  ha<l  been  received 
by  the  defendant;  and  there  was  no  further  act  to  l>e  done  by  the 
plaintiff  before  his  right  to  the  money  V)ecame  complett^ ;  we  do  not, 
therefore,  see  what  necessity  there  was  for  declaiing  specially  on  the 
agreement ;  or,  if  he  had  done  so,  what  averments  the  plaintitf  would 
have  been  bound  to  make  in  his  declaration  more  than  he  has  made 
su]>stantially  in  this  case.  The  defendant  is  not  deprived,  by  this 
mode  of  pleading,  of  any  defence  which  would  have  been  open  to 
him  on  a  special  count.  For  these  reasons  we  think  the  rule  should 
be  made  absolute. 

Rule  absolute. 


The  Queen  v.  Chandler. 
In  re  Hazletc^n 

An  Act  which  prrjvideR  for  the  examination  of  a  dehtor  before  a  Judge,  as  to  hisabilit\ 
to  pay  his  ilebts.  and  for  his  (discharge  from  gaol,  or  tlie  h'mits  as  to  the  suit  for  whici 
he  was  couHneil,  where  his  inabihty  to  }^ay  is  shewn,  and  where  he  has  made  m 
fn^-Uflulcnt  transfer  or  undue  ]>refercuce,  is  an  Insolvent  Act  which  the  Legislature 
of  New  Hnmswick  has  no  jjower  to  pass  since  the  British  North  America  Act,  1867, 
came  into  force,  and  the  assent  of  the  (lovemor  ( lenerrJ  will  not  make  it  valid. 

Where  an  Act  cif  the  T^)cal  I-^e.irislature  conflicts  with  an  Imi)erlal  Statute,  the  Conil 
will  pronounce  \\\Km  its  validity. 

S.  B.  Th^ymsiyti,  Q.  C,  in  Hilary  Term  last,  obtained  on  affidavits  a 
rule  ni»i  for  a  prohibition  to  restrain  James  W.  Cliandler,  Elsq.,  one 
of  the  County  Court  Judges,  from  acting  under  an  Act  passed  by 
the  Local  Legislature  of  New  Brunswick,  on  the  23rd  of  March,  18(i8, 
entitled  "An  Act  in  amendment  of  (Chapter  124,  Title  34,  of  the 
Rt»vised  Statutes  of  Insolvent  Confined  Delators,"  on  the  authority 
of  which  he  was  proceeding  with  an  examination  of  Hitzleton,  an 
insolvent  debtor  confined  in  the  common  gaol  of  St.  John,  on  a  a«.«a. 
issued  out  of  the  Supreme  Court.  Tins  Act  provides  that  any  per- 
son confined  in  gaol  or  on  the  limits  in  any  civil  suit  may  apply  for 
his  discharge  to  a  Judge  of  the  County  Court,  who  may  oraer  the 
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sheriff  to  bring  the  debtor  before  him  for  examination,  which  order 
the  sheriff  shall  obey  without  being  liable  to  an  action  foi*  escape  or 
othei-wise.  In  pursuance  of  which  order  it  is  provided  that  the 
debtor  and  witnesses  shall  be  examined,  and  if  on  such  examination 
it  shall  appear  to  the  satisfaction  of  the  Judge  that  the  debtor  has 
no  property  except  such  as  is  by  law  excepted  from  levy  under  execu- 
tion, and  that  since  he  was  served  with  the  first  process  in  the  suit 
in  which  said  application  was  made  he  had  not  directly  or  indirectly 
transferred  any  property,  real  or  personal,  intending  to  defraud  the 
person  at  whase  suit  he  is  confined,  or  given  any  undue  preference, 
such  Judge  shall,  by  order  in  writing,  discharge  the  debtor  from  con- 
finement as  to  that  suit.  The  Act  also  authorizes  the  appointment 
of  commissioners  to  exercise  the  powers  of  County  Court  Judges, 
repeals  §1,5,  8,  10  and  18  of  cap.  124,  title  30,  of  the  Rev.  Statutes, 
23  Victoria,  cap.  28,  and  26  Victoria,  cap.  10.  The  grounds  of  the 
application  were  that  the  said  Act  Avas  of  no  force  qr  effect,  it  being 
an  Act  relating  to  Insolvency,  and  therefore  such  an  Act  as  the  Loou 
Legislature  of  New  Bmnswick  had  no  right  to  pass,  insolvency  being 
one  of  the  subjects  assigned  by  the  British  North  America  Act  to  the 
exclusive  legislative  authority  of  the  Parliament  of  Canada.  And 
that  the  Legislature  of  New  Brunswick  had  no  power  to  alter  or 
vary  in  any  way  the  law  relating  to  insolvency,  as  it  stood  at  the 
time  the  British  North  America  Act  came  in  force. 

/.  Allen  Jack  shewed  cause  in  Ekister  Term.  Fonnerly  this  Court 
had  no  power  to  say  that  an  Act  of  the  Legislature  to  which  the 
Lieutenant  Governor  had  given  his  assent,  was  not  in  accordance 
with  the  Broyal  Insti-uctions.  Rex.  v.  Kerr.  (Bert.  367).  [Ritc^hie, 
C.  J. :  That  case  does  not  apply  here,  we  are  now  only  called  upon  to 
elect  betwen  two  Statutes.  Where  an  Act  of  the  British  Parliament 
conflicts  with  our  own  the  latter  must  give  way].  I  contend  that 
would  only  be  where  the  interests  of  the  people  of  the  United  King- 
dom were  in  question,  and  not  to  a  Colonial  Act.  Here  the  Provin- 
cial Act  has  been  approved  by  the  Governor  General  and  by  the 
Minister  of  Justice,  the  legal  adviser  of  the  Government,  whose  duty 
it  is  to  advise  upon  the  proceedings  and  the  Acts  of  the  Legislatures 
of  the  Provinces.  [Ritchie,  C.  J.:  You  surely  do  not  contend  that 
the  assent  of  the  Governor  General  would  make  an  Act  law,  where 
there  was  no  right  to  legislate].  An  Act  approved  by  the  sole  repre- 
sentative of  Her  Majesty  under  the  advice  of  the  legal  adviser  of 
the  Crown,  must  have  the  force  of  law  .until  disallowed  by  some 
higher  authority  or  repealed.  It  is  the  duty  of  the  Court  to  give 
enect  to  the  Acts  of  the  Legislature  where  they  do  not  stultify  them- 
selves, and  especially  in  this  case  where  the  Government  of  Canada 
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have  put  a  construction  upon  the  British  Noith  America  Act  and 
recorded  our  ProNnncial  Act  as  not  conflicting'  with  it.     I  contc-nd. 
also,  that  this  is  not  an  Insolvent  Act  and  therefore  does  not  conflict 
with  the  British  North  America  Act.     The  fact  of  the  word  "  Insol- 
vency" being  used  in  the  title  does  not  show  it  to  be  so,  for  the  title 
is  no  part  of  the  Act.     An  insolvent  law  simply  provides  for  iIk- 
dlstrilnition  of  the  property  and  eflects  of  a  debtor,  and  his  release 
from  future  liability.     Dwairis  on  Stat.  p.  754,  says  an  Insolvt-nt 
Act  should  >)e  constiiied  strictly,  "  becaase  it  gives  away  the  pro- 
perty of  the  suV)ject."     It  is  clear  that  the  present  Act,  which  mer«-ly 
<li.scharges  the  debtor  from  conflnement  as  to  the  suit,  will  not  come 
within  either  of  those  definitions.     [Ritchie,  C.  J.:  Is  not  this  man 
now  in  <raol  an  insolvent  debtor :  and  is  it  not  l:>v  virtue  of  his  insol- 
vency  that  lie  seeks  relief  under  this   Act]  ?     The  British   North 
Ameinca  Act,  >:}  2i>,  sul)-sec.  14,  makes  pn.)cedure  in  civil  matters  i 
all  Provincial  Courts  a  matter  within  the  exclusive  conti-ol  of  the^- 
Local  Le^dslatm'es.     The  arrest  and  discharge  of  debtors  aiv  clera-ly 
procee< lings  in  civil  matt(»rs,  and  controlled  by  the  Courts  where  ther=^ 
proceedings  arr  had  ;  neither  the  arrest  of  a  person  nor  his  discharj^t 
relate  to  insolvoncv. 

*S*.  R.  Tho)n,si>'n,  Q.  C'.,  Contra.  This  case  is  too  clear  for  argument- 
it  is  absur<l  to  say  that  the  assent  of  the  Governor  Genei'al  can  irivt 
effect  to  an  uncon*<titutional  Act  or  create  a  jurisdiction.  Tlie  words. 
of  the  British  Nortli  America  Act  ai'e  plain.  This  is  clearly  an. 
Insolvent  Act  au«l  tho  L<^cal  Legislatui-e  in  passing  it  have  gone- 
beyond  the  iimits  of  their  legislative  power,  and  it  now  only  remain*^ 
for  the  Court  to  intei^wse  its  authority. 

Cnt\  (ufv,  rrJf. 

RiTCHTK,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  aj)plication  for  a  prohibition  to  James  W.  CTiandler,^ 
Esij.,  (me  of  the  County  (>)urt  Judges,  to  prohibit  and  control  liini 
from  acting  under  an  Act  passed  by  the  Local  Legislatuxv  of  this 
Pmvince,  on  the  2'5rd  of  March.  ISOS,  entituled,  "An  Act  in  amend- 
ment of  ehajiter  124,  title  .'U,  of  the  Revised  Statues  of  Insolvent 
(yonfined  Di^btors."  on  the  authority  of  which  he  was  proceedint'^ 
with  an  examination  of  an  insolvent  debtor  confined  in  the  common 
gaol  of  the  city  and  county  of  St.  John,  on  a  at.  sa.  issued  out  of  the 
Supreme  Court  on  a  judgment  of  the  Court  on  the  ground  that  sucIl 
Act  was  of  no  force  or  efitct,  and  consequently  the  discbai^e  of  aik 
insolvent  confined  debtor  was  a  niatter  over  which  he.  as  a  County 
( .'ourt  Judge,  had  no  jurisdiction.  The  contention  on  the  part  of  the 
applicant  is  that  the  subject  dealt  with  by  the  Local  Legislature  in 
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that  Act,  is,  by  the  British  North  America  Act,  1867,  exclusively 
assigned  to  the  Parliament  of  Canada  and  comes  within  one  of  the 
classes  of  subjects,  viz.,  bankruptcy  and  ii^olvency,  to  which  the 
exclusive  legislative  authority  of  the  Parliament  of  Canada  extends, 
and  so  it  was  ultra  vires  of  the  Local  Legislature  to  repeal  or  in  any 
way  alter  the  law  as  it  stood  at  the  time  of  the  coming  into  opera- 
tion of  the  British  North  America  Act,  by  passing  any  binding  law 
in  a  matter  so  exclusively  belonging  to  the  Parliament.  The  British 
North  America  Act,  18C7,  which  federally  united  into  one  Dominion, 
under  the  Crown  of  Great  Britian  and  Ireland,  the  Provinces  of 
Canada,  Nova  Scotia  and  New  Bmnswick,  after  reciting  that  where- 
as on  the  establishment  of  the  union  by  the  authority  of  Parliament 
it  was  expedient  not  only  that  the  constitution  of  the  legislative 
authority  in  the  Dominion  be  provided  for,  but  also  that  the  nature 
of  the  Executive  Government  therein  be  declared,  and  after  enacting 
by  sec.  17  that  there  should  be  one  Parliament  for  Canada,  consisting 
of  the  Queen,  an  Upper  House  styled  the  Senate,  and  the  House  of 
Commons,  declared  by  sec.  88  that  the  constitution  of  the  Legislature 
of  each  of  the  Provinces  of  Nova  Scotia  and  New  Brunswick  shall, 
mbject  to  the  jyi^ovisiona  of  this  Act,  continue  as  it  exists  at  the  union 
until  altered  under  the  authority  of  this  Act.  In  a  subsequent 
portion  of  the  Act  the  powers  of  Parliament  and  of  the  Provincial 
Legislatures  were  declared  and  defined  under  head  0,  entitled  Dis- 
tribution of  Legislative  Powers  of  Parliament.  By  sec.  91  it  is 
declared  that,  notwithstandmrj  anytMng  in  this  Acty  "  the  exclusive 
legislative  authority  of  the  Parliament  of  Canada  is  extended  to  all 
matters  coming  within  the  classes  of  subjects  next  thereinafter 
enumerated,  of  which  No.  21  is  Bankruptcy  and  Insoluency."  And 
after  enumeration  of  all  the  classes  of  subjects  thus  exclusively 
assigned  to  the  Parliament  of  Canada,  it  is  at  the  end  of  the  enumer- 
ation enacted  that  any  matter  coming  within  any  of  the  classes  of 
subjects  enumerated  in  this  section,  shall  not  be  deemed  to  come 
within  the  class  of  matters  of  a  local  or  private  nature,  comprised 
in  the  enumeration  of  the  classes  of  subjects  by  this  Act  assigned 
exclusively  to  the  Legislatures  of  the  Provinces.  Thus,  the  exclusive 
right  to  legislate  on  the  subjects  enumerated  is  affirmatively  vested 
in  general  terms,  as  all  matters  not  coming  within  the  class  of  sub- 
jects assigned  exclusively  to  the  Legislatures  of  the  Provinces,  and 
for  greater  certainty  but  not  so  as  to  restrict  the  genemlity  of  such 
terms,  the  exclusive  right  is  specifically  extended  in  the  enumeration 
of  the  subjects,  and  finally,  by  une(][ui vocal  words,  it  is  declared  that 
any  matter  coming  within  any  of  the  enumerated  classes  of  subjects 
shall  not  l>e  deemed  to  come  within  the  class  of  mattei*s  assigned 
exclusively  to  the  Legislatures  of  the  Provinces. 
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It  is  difficult  to  conceive  how  the  Imperial  Parliament,  in  the  dis- 
tribution of  legislative   power,  could   have  more  clearly  or  more: 
strongly  secured,  to  the  respective  legislative  bodies,  the  legislativ^i 
jurisdiction  they  were  fespectively  exclusively  to  exercise.     We  hav  - 
now  to  see  whether  the  Act  complained  of  deals  with  a  subject  e^ 
clusively  delegated  to  the  Parliament  of  Canada.     In  construing  ^ 
Act  of  Parliament,  as  in  construing  a  deed  or  a  contract,  we  mi^^ 
read  the  wor<ls  in  their  ordinary  sense,  and  not  depart  from  it  unJ^^ 
it  is  perfectly  clear  from  the  context  that  a  different  sense  ought  to 
be  put  on  them,  Per  Pollock,  C.  B.,  in  Caine  v.  Horsfall  (1  Exch.  522), 
There  is  ceiiip.inly  nothing  in  the  British  North  American  Act  to 
shew  that  the  word  insolvency  is  used  in  any  other  than  the  ordinary 
sense.     "Insolvency,"  the  Dictionary  (Imperial)  tells  us,  means  "ina- 
bility of  a  person  to  pay  all  his  debts,  or  the  state  of  wanting  prop- 
erty sufficient  for  such  payment.     Insolvency  is  a  term  in  mercantile 
law  applied  to  designate  the  condition  of  all  persons  unable  to  payUieir 
debts  according  to  the  ordinary  usage  of  trade."     The  legal  meaning 
of  the  term  insolvency  has  been  judicially  declared  in  numerous  cases. 
Thus,  in  Bayley  r.  Schofield  (1  M.  &  G.  338),  Bayley,  J.,  says  tlw 
term  insolvency  ''means  that  a  trader  is  not  able  to  keep  his  general 
days  of  payment."     And  in  Biddlecombe  v.  Bond  (4  A.  &  E.  332), 
where  the  expression  in  an  agreement  was,  shall  have  become  bank- 
rupt or  insolvent,  being  insolvent  was  held  to  mean  general  inaUIity 
to  pay  debts,  and  did  not  signify  taking  the  benefit  of  the  Insolvent 
Debtors  Act,  though  the  word  occurred  in  company  with  bankrupt, 
unless  the  context  so  restrained  it.     So  in  Parker  v.  Gassaee  (2  G 
M.  &  R.  017),  where  by  the  agreement  "bankruptcy  or  insmvency* 
was  to  terminate  the  contract,  Parke,  B.,  says:  "The  ordinary  impoit 
of  the  word  insolvency  is  an  incapability  of  paying  the  party's  just 
<lebts;  the  context  may  shew  it  used  in  a  different  sense,"  and  on  the 
counsel  arguendo  saying  that  the  same  argument  might  shew  that 
the  word  bankrupt  was  used  in  the  natural  sense,  Lord  Abinger,  C. 
B.,  says:  "The  natural  sense  of  that  word  is  a  man  who  has  been 
bankrupt  according  to  law,  though  it  is  metaphorically  used  to  de* 
note  an  insolvent  person.    The  word  insolvency  is  added  here  to 
enlarge  the  sense."     Bankrupt  laws  are  intended  to  secure  the  a|^- 
cation  of  the  effects  of  the  debtor  to  the  payment  of  his  debts,  and 
then  to  release  him  from  the  weight  of  them.    Bankruptcy  originaDyi 
in  the  English  law,  was  applicable  only  to  traders  or  peraans  wno 
got  their  livelihood  by  buying  or  seUing  for  gain,  and  <fid  oertaii 
acts  which  afforded  evidence  of  an  intention  to  avoid  paymeni  of 
their  debts,  but  modem  legislation  in  England  has  enluged  tkl 
description  of  persons  subject  to  the  bankrupt  laws.    The  insoAfSBl  ^ 
law  differed  from  the  bankrupt  system,  it  not  being  oonfined  in  ik  ; 
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operation  to  any  particular  class,  l>ut  being  applicable  to  the  whole 
community,  and  considered  in  its  origin  in  England,  is  comparatively 
of  modem  introduction.  For  though  provisions  were  made  in  Eng- 
land for  the  relief  of  persona  in  gaol  oy  32  Geo.  II.,  cap.  28  (Lords 
Act)  aAd  48  Geo.  III.,  (?ap.  123,  the  53  Geo.  Ill,  cap.  102  (1813), 
called  Lord  Redesdale  s  Act,  was  the  fii'st  that  established  a  general 
system  for  the  I'elief  of  insolvent  debtors.  Numerous  acts  have 
since  been  passed,  and  finally,  by  22  k  25  Vict.,  cap.  131,  sec.  1,  the 
jurisdiction,  &c.,  e:tercised  by  the  Courts  theft  existing  for  the  relief 
of  insolvent  debtors,  was  transferred  to  and  vested  in  the  Court  of 
Bankruptcy.  Tlie  distinction  between  insolvent  and  bankrupt  laws 
has  been  more  discussed  in  the  neighboring  republic,  where,  while 
the  power  of  passing  bankrupt  laws  is  confeiTed  on  the  Legislature 
of  the  union,  the  power  of  enacting  insolvent  laws  is  confined  to  the 
individual  states.  In  Stui^ess  v.  Crowningshield  (4  Wheat,  122) 
the  Chief  Justice  says:  "The  insolvent  laws  of  most  of  the  states 
only  dischaige  the  person  of  the  debtor,  and  leave  his  obligation  to 
pay  out  of  his  future  aci^uisitions  in  full  force;"  and  Chancellor  Kent, 
in  speaking  of  the  distinction  between  bankrupt  and  insolvent  laws, 
aayn:  "There  is  a  marker!  difference  in  general  between  bankrupt 
and  insolvent  laws,  for  while  the  bankrupt  may  be  discharged  from 
his  debts  the  insolvent  debtor  is  asually  only  discharged  from  im- 
prisonment. But  the  line  of  partition  between  banknipt  and  insol- 
vent laws  is  not  so  distinctly  marked  as  to  enable  any  pei'son  to  say, 
with- positive  precision,  what  V)elongs  to  the  one  and  not  to  the  other 
cla-ss  of  laws.  It  is  difficult  to  discriminate  with  accuracy  between 
banknipt  and  insolvent  laws,  and  therefore  a  bankrupt  law  may  con- 
tain those  regulations  which  are  generally  found  in  insolvent  laws, 
and  an  insolvent  law  may  contain  those  which  are  common  to  a  bank- 
rupt law.'*  The  distinction  was  of  importance  in  tlie  XTniterl  States, 
liecause,  as  befoiv  obsen*ed  (according  to  Kent,  2  vol.,  570),  the 
Legislature  of  the  union  possesses  the  power  of  enacting  })ankrupt 
laws,  and  those  of  the  states  the  exclusive  power  of  t^naeting  insol- 
vent laws.  In  this  Dominion  the  wisdom  of  Parliament  has  entirely 
relieved  us  from  any  difficulty  of  a  similar  character  that  might  arise 
lietween  Parliament  and  the  Local  Legislatures,  by  placing  the  power 
to  legislate,  on  lx)th  bankruptcy  and  insolvency,  exclusively  in  Par- 
liament. Mr.  Stephens,  in  discussing  the  title  insolvency,  after  re- 
ferring t^)  the  statutes  that  have  b(»en  passed  foi*  the  relief  of  insolvent 
debtors,  says:  "The  pai-tieulars  of  the  system  so  established  it  is  our 
purpose  in  what  follows  to  explain;  its  effects,  in  the  meantime,  may 
he  briefly  stated  thus,  that  it  takes  from  the  plaintifi'  altogether  the 
power  of  prolonging  at  his  own  pleasure  the  period  of  the  defend- 
ant's durance,  and  enables  the  latter  inunediately  on  his  imprison- 
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mcnt  to  petition  for  Iiis  discharge  from  it,  upon  cansidention  of  his 
estate  Ixdng  transferred  for  the  benefit  of  nis  creditors  in  general, 
and  to  oV)tain  that  discharge,  unless  a  case  of  fraud,  malicious  injuiy       i 
or  other  misconduct  Ije  established,  as  soon  as  the  forms  of  proved-       S 
ing  connected  with  the  suirender  can  be  satisfied. 

We  have  always  in  this  Province  had  laws  of  this  chanu^r,  at  any^ 
rate  since  the  31  Cieo.  III.,  when  the  first  law  in  the  nature  of 

Insolvent  Act  was  passe<l,  intituled  "An  Act  for  the  support  an* 

relief  of  Confined  Debtoi-s."     This  Act  having  expired  was  revive* — rl 
and  continued  by  the  30  Geo.  III.,  cap.  3,  which  Act  being  near  ex- 

Jdring,  and  the  suppoit  an<l  relief  intended  thereby  having  bee 
ound  expedient  an*!  necessary,  the  41  Geo.  III.,  cap.  5,  was 

w^hereby  prisoners  for  del)ts  not  exceeding  £200,  unable  to  suppoi 1 

themselves,  might,  after  fourteen  days  confinement,  apply  to  a  tludgi^^^ 
of  the  Supivnie  C^ourt,  for  a  weekly  support  and  maintenance;  anr.  ^^ 
the  Judge  after  notice  to  the  creditor  was  to  examine  tiie  debtor  o  -— *r 
witnesses  on  oath,  and  if  the  debtor  was  found  utterly  unable  t*  o 
support  himself,  the  Judge  was  to  oixier  the  creditor  to  pay  th  <* 
debtor  a  weekly  sum  for  his  support;  in  default  of  pajrment  th  ^ 
debtor  to  Ikj  discharged  with  a  proviso  that  nothing  done  unde==r 
the  Act  was  to  pivvent  the  oi-editor  from  prosecuting  his  suit  again.-"  ^t 
the  estate  and  effects  of  the  debtor.  The  10  and  11  Geo.  IV.  repeale— -^j 
all  Acts  in  force  for  tht;  relief  and  support  of  insolvent  co 
debtors,  and  madt*  other  and  more  effective  provisions  in  lieu  thereo: 
This  was  ainend(?d  Ijy  the  1  Wm.  IV.,  cap.  43,  which  was  oontinui 
>)y  2  Wm.  IV.,  cap.  13,  amended  by  the  3  Wm.  IV.,  cap.  18,  co 
tinue<l  by  4  Wm.  IV.,  cap.  37,  and  repealed  by  the  6th  Wm.  IV.,  ca 
41,  entitled  "An  Act  relating  to  Insolvent  Confined  Debtors."  Th 
Act,  in  addition  t<>  provisions  of  a  character  similar  to  those  of  t 
4  Geo.  III.,  cap.  ."i,  contained  clauses  under  which  prisoners  n» 
.strictly  entitle<l  to  the  l»enefit  of  the  Act,  after  one  year,  might  airi::^ 

1)ly  to  the  SupreiiH*  ( -ouit  for  relief,  and  if  it  shoiUd  appear  that  r»t* 
lad  no  piT)j)ei'ty  to  satisfy  the  debt  or  support  himself,  the  Cou^k^ 
might  in  its  disctrction  oi*der  either  maintenance  or  discharge,  ai^  ^1 
after  receipt  of  weekly  allowance  for  one  year  the  debtor  to  oe  di  ^^' 
chai-ged  from  confinement.  pivserN'ing  to  the  creditor  his  reme«^J' 
against  the  goods  and  lands.     This  Act  contained  a  variety  of  oth^^f^r 
pi-o visions  not  necessary  to  V)e  noticed,  except  perhaps  sec  11,  t>J 
which  ccmfined  debtoi-s  possessed  of  property  might  offer  the  sslim^c 
tf)  the  confining  ennlitor,  and  if  he  reiuscd  to  take  it  or  the  proceet  Is; 
the  debtor  might  assign  or  pay  over  the  same  to  any  other  oa7iajLf/<f 
creditor,  after  which  the  debtor  might  have  the  benefit  of  the  Act 
In  1844  the  7  Vict,  cap.  32.  was  passed,  entitled  "An  Act  to  atfon/ 
relief  to  pci-sons  unfoitimate  in  business  in  ceitain  cases  "  after  tv- 
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diintt  that  "whereas  it  is  deemed  expedient  to  make  some  further 
piovisiim  for  the  relief  of  insolvent  deotors,  and  for  enabling  them 
to  make  arrangements  with  their  creditor  by  which  they  may  obtain 
a  discharge  from  the  debts/'  enacted  that  any  debtor  or  joint  debtors 
finding  himself  or  themselves  unable  to  meet  his  or  their  enga^- 
ments,  might  make  application  by  petition  to  the  Master  of  the  KoTls, 
for  an  order  for  a  puolic  meeting  of  his  ci^editors,  and  fuller  provi- 
sions for  enabling  the  debtor  to  offer  a  composition  to  his  creoitors, 
and  enabling  him,  under  certain  cii-cumstances,  to  obtain  a  discharge 
fn»n  his  liabilities.  This  Act,  which  was  more  in  the  nature  of  a 
Bankrupt  than  an  Insolvent  Act,  was  amended  (1845)  by  8  Vict., 
cap.  94,  and  repealed  by  9  Vict.,  cap.  58,  and  so  the  law  stood  with 
tnfling  amendments  until  the  Revised  Statutes,  17  Vict,  which  by 
title  34,  cap.  124,  of  Insolvent  Confined  Debtors,  substantially  re- 
enacted  similar  provisions.  In  1858,  by  21  Vict.,  cap.  17,  an  Act 
was  passed  to  amend  the  law  for  the  relief  of  insolvent  debtors,  but 
whicn  was  really  more  in  the  nature  of  a  Bankrupt  Act,  by  which 
various  provisions  were  made  whereby  any  debtor  owing  debts  to 
the  amount  of  £100  or  upwards,  might  apply  to  the  Clerk  of  the 
Peace,  who  should  call  a  'meeting  of  the  creditors  and  enable  the 
debtor  to  oflfer  composition  which,  if  not  accepted,  authorized  as- 
signees to  be  chosen  and  the  property  of  the  debtor  at  the  time  of 
the  notice  of  calling  the  meeting  to  be  dealt  with  by  assignees,  and 
enabling  the  debtor  to  apply  for  discharge  from  all  his  debts  after 
composition  or  assignment.  This  Act  was  repealed,  except  as  to 
pnxM^edings  already  commenced  by  22  Vict,  cap.  16,  and  the  11th 
sec  of  cap.  124,  title  84,  of  Insolvent  Confined  Debtors,  was  amended 
l^  22  Vict,  cap.  17,  and  sec.  1,  by  23  Vict,  cap.  28,  and  by  2G  Vict. 
cap.  10,  whereby  any  pei-son  confined  in  gaol,  or  on  the  limits  for 
six  months,  might  apply  to  a  Judge  of  the  Supreme  Court,  who,  on 
being  satisfied  the  debtor  had  no  property  or  means  of  support,  and 
that  ne  had  applied  for  weekly  support  without  success,  the  Judge 
might  in  his  discretion  order  either  maintenance  or  discharge,  the 
decision  of  the  Judge  to  be  final,  and  sec.  9  of  cap.  124,  title  34,  was 
repealed.  By  30  Vict,  cap.  10,  (County  Court  Act)  sec.  32,  the 
several  County  Courts,  and  the  respective  Judges  thereof  shall  have 
and  exercise  all  the  powei"s  and  authority  vested  in  the  Supreme 
Court  or  the  Judges  thereof  respectively,  by  cap.  124,  title  34  of  the 
Revised  Statutes  of  Insolvent  Confined  Debtors,  and  of  cap.  125, 
title  34,  of  the  Revised  Statutes  of  Absconding,  Concealed,  and  Ab- 
sent Debtoi"s,  and  also  of  an  Act  made  and  passed  in  the  2(jth  year 
of  the  reign  of  her  present  Majesty  Queen  Victoria,  in  cap.  10,  en- 
titled "An  Act  to  amend  cap.  124,  title  34,  of  the  Revised  Statutes 
of  Insolvent  Confined  Debtors,  and  of  any  other  Act  or  Acts  in 
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aTnen<iinent  thereof."  This  is  a  brief  reference  to  the  laws  in  the 
nature  of  insolvent  laws  passe<:l  from  time  to  time  in  this  Pi'ONnnce, 
and  conveys  a  geneml  idea  of  the  state  of  the  law  in  force  on  the 
1st  July,  1807,  when  the  British  North  American  Act  came  into 
operation.  If  ever  Acts  were  passed  relating  to  insolvency,  these 
(except,  perhaps,  the  repealed  Acts  of  21  Vict.,  cap.  17,  and  7  Vict., 
cap.  82),  assuredly  are  peculiarly  of  that  chamcter.  Tliey  are  based 
solely  on  the  utter  inability  of  the  debtor  to  pay  his  debts  or  sup- 
port himself,  and  being  so  insolvent  in  the  full,  ordinary'  and  legal 
s(?nso  of  that  term  they  deal  Avith  his  insolvency  and  pi-ovide  spe- 
cially and  primarily  for  his  personal  discharge,  and  incidentally  for 
the  disposition  of  p.ny  property  he  may  possess,  it  Vicing,  we  think, 
very  evident  that  the  Legislature  contemplated  that  as  those  for 
whoso  benefit  the  Act  v/as  passed  were  in  actual  custody  the  givat 
bulk  of  them  were  utterly  insolvent,  with  no  available  means  for 
the  discharge  of  their  obligations  or  even  for  their  pei'sonal  suppoi-t 
in  custody,  and  the  system  thus  estal)lished  comes  peculiarly  within 
the  flistinction  pointcui  out  by  (liancellor  Kent  in  discriminating 
between  bankrupt  and  insolvent  laws,  and  seems  to  be  entirely 
analo^xous  to  the  insolvent  laws  of  both  Enrfand  and  the  United 
states.  On  the  23rd  March,  1808,  the  Pmvincial  Legislature  of  thi> 
Province  passed  an  Act,  entitled  "An  Act  in  amendment  of  cap.  124. 
title  34,  of  the  Revised  Statutes  of  Insolvent  Confined  Debtoi's: ' 
tlie  Act  under  which  Judge  Chandler  is  acting,  and  from  proceed- 
iniifs  under  which  we  are  now  asked  to  prohibit  him.  By  this  Act 
it  is  provided  that  any  pei-scm  confined  in  gaol  or  on  tht»  limits,  in 
any  civil  suit,  may  apply  for  his  discharge  to  a  Judge  of  the  C\mnty 
Court,  who  may  order  the  sherifl*  to  l»ring  the  debtor  K»fore  him  for 
examination,  which  cmler  the  sheriff*  shall  olx\y  without  being  liable 
t<)  an  action  for  escape  <u'  otherwise-.  In  j)ursuance  of  which  oi-der 
it  is  pi-ovided  that  the;  debtor  and  witnesses  may  be  examined,  and 
if  on  said  examinati(m  it  shall  appear  to  the  satisfaction  of  the  Judgt* 
that  the  debtor  has  no  property  except  such  as  is  by  law  excepteil 
from  levy  under  execution,  and  tliat  since  he  was  served  with  the 
fii-st  pri>cess  in  the  suit  in  which  said  application  was  made,  he  had 
not,  directly  or  indirectly,  trajisfen-ed  any  propei*ty,  real  or  pei'sonal, 
inten«ling  to  drfmud  the  pt^i-son  at  whose  suit  he  is  confined  or  given 
any  undue  preference,  such  Judge  shall  by  order  in  writing  discharge 
tin*  debtor  from  c(mfinement  as  to  that  suit.  It  then  authorizes  the 
Governor  in  ( 'ouneil  to  appoint  connnissioners  to  exercise  tlie  powei"s 
of  Judges  of  the  County  Coui-t,  and  repeals  1,  5,  8,  10,  and  18  sec- 
tions of  cap.  124,  title  34,  of  the  Revised  Statutes,  also  23  Vict.,  cap. 
28,  entitled  "An  Act  to  amend  the  law  i-elating  to  Insolvent  Confined 
Debtors,"  and  also  2(>  Viet.,  cap.  10,  entitled  "An  Act  to  aiuend  cap. 
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124,  title  34,  of  the  Revised  Statutes  of  Insolvent  Confined  Debtors. 
But  it  is  declared  that  all  the  provisions  of  cap.  124  of  the  Revised 
Statutes,  and  of  any  Acts  in  amendment  thereof  or  relating:  thereto, 
except  as  therein  repealed  or  is  inconsistent  therewith,  shall  be  and 
was  thereby  made  to  be  in  force  in  respect  to  the  provisions  of  this 
Act  That  branch  of  the  insolvent  system  which  the  Local  Legisla- 
ture has  attempted  to  alter  is,  it  is  true,  exclusively  applicable  to 
insolvent  confined  debtoi-s;  but  it  is  not  the  less  a  matter  relating 
to  insolvency,  and  we  are  at  a  loss  to  understand  how  it  can  be 
argued  that  it  is  not  a  matter  coming  within  that  class  of  subjects, 
viz:  Bankmptcy  and  Insolvency,  enumerated  in  the  British  Noith 
America  Act  as  assi^ed  exclusively  to  the  Parliament  of  Canada. 
It  has  been  argued  that  notwithstanding  it  may  be  so  within  that 
Statute,  the  Act  of  the  Local  Legislature  having  been  passed  by  the 
House  of  Assembly  and  Council,  assented  to  by  the  Lieutenant 
Governor  and  continued  by  the  Governor  General,  this  Court  is  bound 
to  recognize  and  give  effect  to  it  as  the  law  of  the  land,  and  the  case 
of  the  Queen  v.  Kerr  (Bei-ton's  Rep.  3G7)  has  been  cited  and  relied  on 
to  establish  this  position.  But  it  is  our  opinion  that  case  has  no 
bearing  on  the  question  tending  to  support  the  view  put  forward. 
That  case  was  deci<led  when,  in  the  langua;je  of  Chipman,  C.  J.,  "the 
Lieutenant  Governor,  Legislative  Council  and  Assembly,  formed 
the  legislative  IxKly  of  the  Province,  subordinate,  indeed,  to  the  Par- 
liament of  the  Mother  Country,  and  subject  to  its  control,  but  with 
this  restriction,  havin::^  the  same  power  to  make  laws  binding  within 
the  Province  that  the  Imperial  Parliament  has  in  the  Mother  Country, 
and  the  propriety  and  necessity  of  such  enactments  are  within  the 
competency  of  the  Legislature  alone  to  determine,"  adding,  "it  is  a 
thing  unheard  of,  under  British  institutions,  for  a  judicial  tribunal 
to  question  the  validity  and  binding  force  of  any  such  law  when 
duly  enacted.  While  the  law  remains  on  the  statute  book  the  Courts 
are  absolutely  bound  to  ^ive  effect  to  it.  And  after  speaking  of  a 
peculiarity  in  Colonial  legislation,  not  liearing  on  this  point,  he  says: 
"But  a  law  passed  in  proper  form  by  the  Provincial  Legislature," 
with  this  most  important  qualification  (at  least  a  law  not  objection- 
able on  account  of  its  repugnancy  to  an  Act  of  Parliament  relating 
to  the  colonies)  "goes  into  force  and  must  be  executed,  subject  to  be 
disallowed  by  the  Sovereign,"  and  Mr.  Justice  Parker  agreed  with 
the  counsel  so  far  as  to  think  that  cases  may  occur  in  which  the 
Court  would  be  bound  to  pronounce  its  opinion  upon  the  validity  of 
an  Act  of  'Assembly,  for  instance,  when  it  conflicted  with  an  Act 
of  the  Imperial  Parliament.  Wha.t  was  propounded  in  this  case  was 
doubtless  good  law  at  the  time  and  under  the  circumstances  under 
which  it  was  delivered;  but  as  it  is  applicable  at  the  present  day  to 
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the  case  before  us,  so  far  from  supporting  defendant's  contention  it 
is  directly  a^inst  it.     The  British  North  Ajnerica  Act  entirely 
changed  the  legislative  constitution  of  the  Province;  the  Imperial 
Parliament  has  intervened,  and  by  virtue  of  its  supreme  legislative 
power  has  taken  from  the  subordinate  legislative  bodv  of  this  Prov- 
ince the  plenary  power  to  make  law  which  it  formerly  possessed  by 
depriving  it  of  the  right  to  legislate  in  all  matters  coming  within 
certain  enumerated  classes  of  subjects,  and  has,  within  the  Dominion 
of  Canada,  delegated  the  sole  right  to  deal  with  such  matters  to  the 
exclusive  legislative  authority  of  the  Parliament  of  Canada;  insol- 
vency being  one  of  th6se  subjects,  and  the  Local  Act  the  validity  of 
which  is  now  questioned,  treating  of  matters,  in  our  opinion,  directly 
within  that  subject,  the  Act  in  question  being  an  Insolvent  Act  in 
the  strictest  sense  of  the  term,  there  arises  an  undoubted  conflict 
between  the  statute  of  the  Imperial  Parliament  and  such  Act  of  the 
Local  Lerfslature,  and  presents  the  case  suggested  by  Mr.  Jastice 
Parker,  where  we  are  bound  to  pronounce  our  opinion  on  the  validity 
of  the  Local  Act.    The  Imperial  Statute  says  that  the  Parliament  of 
Canada  shall  exclusively  legislate  on  Imnkruptcy  and  insolvency,  in 
other  words,  that  the  inhabitants  of  the  Dominion  shall  be  bound 
only  by  laws  passed  after  the  1st  July,  18G7,  within  the  Dominion, 
on  these  subjects,  by  the  Parliament  of  Canada.     The  subordinate 
legislative  body  of  this  Province,  in  defiance  of  this  statute,  has  un- 
dertaken to  legislate  on  this  subject,  and  by  so  doing  seeks  to  bind 
the  inhabitant^  of  this  portion  of  the  Dominion  by  tneir  Act.     Their 
right  to  do  is  now  contestetl,  and  under  these  circumstances  can  thei*e 
be  any  doubt  as  to  what  we  are  bound  to  do?     We  think  not     We 
must  recognize  the  undoubted  legislative  control  of  the  British  Par- 
liament, and  give  full  force  and  etfect  to  the  statute  of  the  Supreme 
Legislature,  and  ignore  the  Act  of  the  subordinate,  when,  as  in  this 
case,  they  are  repugnant  and  in  conflict.     The  general  and  large 
legislative  power  which  the  Local  Legislature  formerly  had,  as  put  for- 
ward by  Chief  Jastice  Chipman,  they  do  not  now  possess;  their  powenv 
are  now  controlled  and  limited  by  the  Imperial  Statute.     W  hile  in 
certain  cases  they  have  the  exclusive  riglit  within  the  Dominion, 
in  othei-8  on  which  fonnerly  they  might  have  legislated  all  right  i* 
taken  from  them.     The  constitution  of  the  Dominion  and  Provinces 
is  now,  to  a  great  extent,  a  written  one,  and  where  under  the  term.** 
of  the  Union  Act  the  power  to  leifislate  is  granted  to  be  exercised 
exclusively  by  one  Ixxly,  the  subject  so  exclusively  assigned  is  as 
completely  taken  from  the  othei's,  as  if  they  had  been  expressly  for- 
bidden to  act  on  it;  and  if  they  do  legislate  beyond  their  powers,  or 
in  defiance  of  the  restrictions  placed  on  them,  their  enactments  are 
no  more  binding  than  i-ules  or  regulations  promulgated  by  any  other 
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unauthorized  body*  The  fact  of  this  Act  having  been  confirmed  by 
the  Governor  Gt^eral  was  much  relied  on  as  giving  it  a  binding 
force  and  effect,  but  we  fail  to  see  how  this  can  be.  No  power  is 
given  to  the  Governor  General  to  extend  the  authority  of  the  Local 
Legislature  or  enable  it  to  override  the  Imperial  Statute,  which 
would  be  the  necessary  result  if  the  Local  Legislature  could,  by 
assuming  the  right  to  legislate  on  a  prohibited  subject,  have  their 
action  l^alized  and  validity  given  to  their  Acts  by  the  simple  con- 
firmation of  the  Governor  General,  thus  making  the  individual  act 
of  the  Local  L^blature,  or  of  the  Governor  General,  or  their  united 
acts,  superior  to  the  Parliament  of  Great  Briiain.  Fortunately,  no 
great  practical  inconvenience  can  hereafter  arise  bv  reason  of  the 
Local  Legislature  having  exceeded  its  powers;  in  this  instance  the 
result  simply  is  that  the  order  must  go  to  prohibit  the  County  Court 
Judge  from  proceeding  or  acting  under  the  Acts  passed  by  the  Local 
Legislature,  subsequently  to  the  coming  into  operation  of  the  British 
North  America  Act,  1867,  altering,  amending,  or  repealing  the  laws 
relating  to  insolvent  confined  debtors,  but  only  so  far  as  they  legis- 
late on  the  matter  of  insolvency,  the  jurisdiction,  however,  of  the 
Coimty  Courts  and  their  respective  Judges  remaining  unimpaired 
under  the  laws  of  this  Province  relating  to  insolvency  as  existing 
when  the  British  North  America  Act,  1867,  came  into  force.  The 
sooner  the  respective  legislative  bodies  of  the  Dominion  realize  the 
full  effect  of  the  change  in  the  constitution  of  the  country,  and  the 
fact  of  their  present  limited  powers  of  legislation,  the  less  likely  is  it 
that  any  conflict  of  law  will  arise,  or  the  judicial  tribunals  be  called 
upon  to  ignore  laws  passed  in  an  apparently  legitimate  way,  and  in 
a  manner  hitherto  properly  considered  by  the  people  as  obligatory. 
And  they  will  be  saved  the  difficult  task  of  deciding  more  doubtful 
intricate  questions,  sure  to  arise  if  caution  is  not  obsei'ved.  For  it  is 
well  said  by  that  distinguished  jurist.  Chancellor  Kent,  "the  conjlictus 
legu/m  is  the  most  peiplexing  and  difficult  title  of  any  in  the  juris- 

{)rudence  of  public  law,"  Nothing  can  be  gained  by  exceeding  the 
imits  fixed,  but  much  inconvenience  and  loss  must  result  to  individ- 
uals, and  the  public  interest  be  jeopardized;  for  in  all  usurped  juris- 
dictions the  usurpation  can  operate,  only  to  lower  in  public  estimation 
the  legislative  or  judicial  body,  by  which  jurisdiction  not  rightlv 
belonging  to  it  is  grasped. 

If  any  doubt  exists  as  to  the  correctness  of  the  conclusions  at 
which  we  have  arrived,  we  should,  though  entirely  clear  in  our  own 
minds,  earnestly  desii*e  that  an  appeal  snould  be  taken,  so  that  this 
important  constitutional  question  may  be  for  ever  set  at  rest  by  the 
final  determination  of  Her  Majesty,  under  the  advice  of  the  judicial 
committee  of  the  Privy  Council  of  Gi-eat  Britain. 
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KiNXEAR  and  another  v,  Robinson 

Certain  liquors  manufactured  in  Ontario,  prior  to  July,  1867, -warehoused  for  exp<»rta- 
tion  and  ha\'ing  j>aid  no  excise  daty,  were  exported  to  fariUnd,  U.  8.,  where  tbey 
were  lauded  and  immediately  exported  to  St.  John,  N,  B.,  where  they  arrive<l  after 
the  British  North  America  Act  came  into  force,  l)eing  under  the  control  of  the  Cus- 
toms authorities  during  the  whole  periiul  of  transit  until  they  left  Portland. 

Held,  That  by  passing  through  the  United  States  they  did  not  become  foreign  goods, 
and  were  entitled  to  be  acbnitted  free  ot  duty,  under  the  121st  section  ri  the  Irtish 
North  America  Act. 

That  coming  from  a  foreign  country  they  were  prima  /nrie.  foreign  goo<ls,  cjid  the  bur- 
•len  of  proving  that  they  were  not  so,  tc»  the  reasonable  sati^action  of  the  Custom 
House  authonties,  was  on  the  importer. 

The  special  case  stated  for  the  opinion  of  the  Court  was  as  follows : 

This  is  an  action  of*trespass  on  the  case  brought  by  the  plaintitfs 
agr.,inst  the  defendant  to  recover  dama^fcs  for  an  alleged  breach  of 
duty  on  the  part  of  the  defendant,  as  collector  of  customs  at  the  port 
of  St.  John,  and  trover  for  the  coiivei-sion  of  one  hundred  and  eighty- 
nine  puncheons  of  alcohol  and  spirits.  Tlie  defendant  h.as  pleaded 
the  g(jneml  issue,  and  issue  having  been  joined  thereon,  the  following 
ca.se  has  been  stated  for  the  opinion  of  the  Court.  Tlu*  plaintitfs 
were  and  are  now  merchants,  doing  business  in  paatnership  in  the 
city  of  St.  John,  under  the  name  and  style  of  Kinnear  Brothers. 
The  defendant  has  been  for  many  years  and  still  is  the  Provincial 
Treasurer  of  the  Province  of  New  Bnmswick,  and  has  had  the  dii-ec- 
tion  and  management  of  that  department.  On  the  IGth  day  of  July, 
1S67,  one  hundred  and  eighty-nine  casks  of  alcohol  and  spirits  were 
brought  into  the  port  of  the  city  of  St.  John  from  Portland,  State  of 
Maine,  one  of  the  United  States  of  America,  in  a  schooner  called  the 
"Quickstep,"  of  which  Charles  W.  Dickson  was  master.  The  follow- 
ing is  a  true  copy  of  the  master's  repoit  or  manifest,  and  which 
was  afterwards  presented  by  him  on  his  arrival,  at  the  Ti-easurer's 
office,  viz : — 

88,  TRE.vsrR£K*s  Orw'K,  St.  John,  July  IG,  1SC7. 

Manifest  of  the  cargo  on  l)oanl  the  schiKUier  Quichtep,  Dickson,  master,  from  Port- 
laud,  Me.,  of  the  burthen  of  ninety-six  tons,  as  per  Rr.  Register  of  St.  John,  with 
five  men. 


Marks  and 
Xumbers. 

Quantity  and  Description  of  Goods. 

Consignees. 

147  Puns.  Spirits. 
42       '*     Alcohol. 
5()  Brls.  Flour,  free. 

Kinnear  Broc 

• 

50  Brls.  Flour,  free. 

A.  W.  Manters  &  Co. 
Chaiiet  A.  Bovey. 

No  Passengers. — Small  Stores. 
L.  &  H.  dues  paid.— March,  1867. 


(Sidled)       Cbjlii.  W.  Dicxaoai. 
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I,  C.  W.  Dickson,  of  St.  John,  master  mariner,  do  swear  ^lat  I  am  master  of  the 
Quirl^ep,  and  that  the  above  manifest  subscribed  by  me  contains  a  full  report  of  the 
particnlar  marks,  nambera  and  contents  of  aH  the'  differeat  packages  and  parcels  of 
gopds  on  board ;  the  particulars  of  such  goods  as  are  storsd  loose ;  tlie  place  where 
such  gooda  were  taken  on  boanl ;  the. name  of  every  owper  and  consignee  ;  numl)er  of 
nossengcrs  und  surplus  stock  or  stores  remaining  on  hand ;  and  that  bulk  hath  not 
oeen  broken,  nor  hath  any  tiling  be«n  landed  from  such  vessel  since  her  departure  from 
Portland,  Me.,  to  the  best  of  my  knowledge  and  belief. 

(Signed)  Charlib  W.  Dickson. 

StcDTH  to  at  St.  Jofuit  tJiitt  IfJt/i  diijf  ) 
ofJi'bjy  1SG7,  })ffcff  mw,  \ 

(Signed)  H.  Whitesidk,  CoU 

Tlie  plaintiff,  Charles  F.  Kinnear,  who  claimed  to  be  owner,  with 
his  partner,  the  other  plaintiff,  of  the  above  alcohol  and  spirits,  and 
who  are  named  in  the  manifest  as  the  consignees  of  the  said  alcohol, 
and  who.se  title  is  not  disputed,  did,  on  the  17th  day  of  July,  1867, 
offer  a  paper  to  the  defendant  as  for  a  free  entry  oi  the  liquors,  of 
which  the  following  is  a  copy,  viz : — 

Imported  in  the  QuirlHep,  Dickson,  master,  from  Toronto  via  Portland,  by  Kinnear 
Brothers,  189  puns.  Canadian  Spirits,  21,623  gallons,  $13,969.78,  produce  and  manu- 
facture of  Ontario,  Canada. 

I,  C.  F.  Kinnear  of  this  city,  merchant,  do  swear  that  I  am  authorized  by  the  alwvo 
named  importers  to  make  this  entry  and  affidavit ;  that  the  eoods  in  the  foregoing 
entry  are  correctly  descrilxjd,  /md  that  there  are  not  any  articles  in  the  above  men- 
tioned packages  liable  to  duty,  to  the  beet  of  my  knowledge  and  belief. 

(Signed)  C.  F.  Kinnear. 

Sworreto  at  St.  John,  thut  17th  flat/  \ 

of  July,  2807  y  before  me,  \  (Entry  for  Pre«  Goods.) 

And  tendered  the  certificate  of  the  Consul  at  Portland,  together  with 
certified  copies  of  entries  outward  of  the  liquor  from  Toi'onto  at 
Portland.  And  the  said  Charles  F.  Kinnear,  acting  for  himself  and 
the  said  other  plaintiff,  claimed  of  the  defendant,  upon  the  tender  of 
such  papei-s,  to  have  the  alcohol  and  spirits  entered  free  of  duty,  as 
they  were  the  pi*oduce  and  manufacture  of  Canada,  and  entitled  to 
be  admitted  into  this  Province  free  of  duty  acordirg  to  the  121st 
section  of  the  British  Noith  Ameiica  Act,  1807.  Tne  defendant 
maintains,  as  he  asserts,  that  these  papers  afforded  no  proof  to  satisfy 
him  that  the  licjuors  were  the  produce  or  manufacture  of  Canada, 
nor  was  there  any  evidence  by  regular  entries  and  clearances  by  the 
customs  of  Canada,  or  other  proper  and  satisfactory  evidence  pro- 
duced, shewing  that  the  goods  had  been  legally  imported  from 
Canada  into  this  Province,  with  the  intent  of  directly  bringing  them 
from  one  Province  of  the  Dominion  to  the  other,  according  to  the 
spirit  and  meaning  of  the  revenue  laws  and  regulations  of  the 
Dominion,  so  as  to  entitle  them  to  be  relieved  from  duty,  and  admit- 
ted free  under  the  Union  Act ;  but,  being  reported  to  him  as  coming 
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from  Portland,  Maine,  one  of  the  United  States  of  America,  they 
must  be  treated  as  a  foreign  article,  and  were  subject  to  the  impost 
duty  of  seventy  cents  per  proof  gallon,  according  to  the  Act  of 
Assembly  relating  to  the  importation  of  such  artides,  and  no  entry 
being  made  by  the  plaintifis  of  the  liquors,  according  to  the  reouire- 
mentH  of  the  Act  oi  Assembly,  other  than  the  one  above  tenaered, 
within  three  days  after  the  arrival  of  the  vessel  importing  them,  he 
ordered  them  to  be  landed  and  gauged  and  sent  to  Uie  warehouse, 
according  to  the  Revised  Statutes,  cap.  27,  sec.  8,  and  paid  the  freight 
and  cartage.  On  the  third  day  of  September,  A.  D.  1867,  the  liquors 
continuing  in  the  warehouse,  the  plaintiffis  afi^ain  tendered  a  free 
entry  to  the  defendant,  and  furnished  several  certificates,  papers, 
and  affidavits  to  the  effect  that  the  liquors  had  been  manufactured 
in  Ontario,  and  demanded  them,  but  the  defendant  refused  to  deliver 
them  or  any  part  of  them  until  the  duties  were  paid,  maintaining 
that  those  documents  reauired  authentication  by  the  customs  of 
Canada,  .shewing  that  such  liquors  could  be  legally  brought  to  this 
Province  free  of  duty,  and  that  while  by  an  order  of  Council  in  the 
then  Province  of  Canada,  made  prior  to  the  1st  of  July,  1867,  the 
liquors  in  question  could  not  be  imported  in  bond  from  one  part  of 
the  Dominion  to  the  other — they  had  been  exported  in  bond  from 
the  Province  of  Ontario,  directly  to  the  United  States,  thereby 
escaping  the  excise  duty,  and  could  not  l>e  brought  back  to  the 
Dominion  without  paying  the  import  duty.  After  such  demands 
and  refusals  afoi'esaid,  upon  further  inquiiy  the  following  facts  in 
connection  vrith  the  said  alcohol  and  spirits  were  developed : — 

On  the  1st  of  June,  A  D.  1867,  proceedings  took  place  in  the  Exe- 
cutive Council  of  the  Qovemment  of  the  then  Pi*ovince  of  Canada. 
as  set  forth  below,  viz : 

Coity  of  a  report  of  a  Committee  of  the  Honorable  the  Executive  ConnciL  appointed 
by  His  Excellency  the  Adminiftrator  of  the  Government  in  Council,  on  the  lit 
.June.  18G7 : — 

On  a  memorandum  dated  the  Slat  May,  1867,  from  the  Honorable  the  Minister  d 
Finance,  submitting  for  the  consideration  of  your  Excellency  in  Council  that,  nndtf 
existing  regulations,  spirits  manufactured  in  Canada  may  be  exported  in  bond  to  the 
Pro%iuces  of  Xova  Scotia  and  New  Brunswick,  and  may  be  again  placed  in  bond  then 
as  a  foreign  importation,  and  that  the  Imperial  Act  of  union  provides  thAt  'All  artidn 
of  the  grii^-th,  produce  or  manufacture  of  any  one  of  the  Provinces  of  Canada*  Non 
Scotia  and  New  Brunsuvick,  shall,  from  and  after  the  Union,  be  admitted  free  into 
each  of  the  other  ProWnces.'  The  effect  of  which,  in  his  opinion,  would  be  to  lelMve 
any  spirits  whidi  had  been  manufactured  in  Canaila  and  was  held  in  bond  in  Nor* 
Scotia  or  New  Brunswick,  from  the  payment  of  excise  and  import  dutv ;  he  therefore 
recommends  that  he  be  authorised  to  restrict  the  exportation  in  bond  to  any  poet  tf 
place  in  the  Province  of  Nova  Scotia  or  New  Brunswick,  of  all  raints  mannfscfeand 
m  this  Province.  The  Conmiittoe  advise  that  the  course  proposea  by  the  Hononble 
the  Minister  of  Finance  be  approved  and  adopted. 

To  Hon.  the  Minuter  qf  Cukonu,  d-c.  dr.  Certified. 
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And  thereupon  the  following  order  was  issued  to  the  Collectors  of 
Customs  of  the  Inland  Revenue  Department  in  Ontario  and  other 
Customs  Department,  viz : — 

Fm AKCS  DXPARTMXNT,  CUSTOMS  AND  ExCflSK. 

Ottawa,  3rd  Jtme,  1867. 

Sir, — I  have  to  call  your  attention  to  an  order  ai^noved  by  Hia  Excellency  the 
Administrator  of  Ooyemment  in  Council  of  the  lit  instant,  and  by  which  it  is  directed 
that  exportation  to  any  place  in  the  Prorinoe  of  Nova  Scotia  or  New  Branswick  of  all 
spirits  mannfsctared  in  this  Province  is  restrioted. 

Yon  will,  therefore,  be  particular  in  not  allowing  an^  vessel  already  having  Canadian 
spirits  on  board,  to  clear  frcnn  your  port  for  either  of  the  before  named  Provinces,  or 
any  8a<^  nnrits  admitted  to  entry  ex-warehonse  thereto,  from  and  after  the  1st  inst, 
and  until  rorther  ordered. 

I  am,  Sir,  your  obedient  servant, 

(Signed)  Thos.  Worthinoton. 

A$8t,  Com,  Cunt,  <£*  Excise, 

This  order  continued  in  force,  and  no  alcohol  or  spirits  were,  during 
the  months  of  June  or  July,  1867,  peynitted  to  be  exported  in  bond 
to  the  Provinces  of  Nova  Scotia  or  New  Brunswick. 

The  liquors  in  question  were  manufactured  by  Gooderham  &  Worts, 
distillers,  in  Toronto,  in  Canada,  in  1866  and  1867,  and  after  such 
manufacture  were  entered  and  bonded  in  the  warehouse  there,  agree- 
ablv  to  the  Acts  of  the  Canadian  Parliament,  27  and  28  Vict.  cap.  3, 
and  Acts  in  amendment  thereof.  On  the  24th  day  of  June,  1867,  at 
the  Inland  Revenue  Department,  Toronto.  Gooderham  &  Worts  en- 
tered into  a  bond  to  the  Queen,  in  the  penalty  of  $9,568 — reciting 
that  whereas  the  above  bounden  Gooderham  &  Worts  had  given 
notice  of  their  intention  to  export  to  Portland,  Maine,  U.  S.,  on  the 
Grand  Trunk  Railway,  the  goods  enumerated  in  the  bond,  which 
goods  were  then  deposited  in  the  proper  warehouse  under  the  pro- 
visions and  regulations  of  the  Act  27  and  28  Victoria,  it  was,  by  that 
bond,  among  other  thin^,  conditioned  that  the  goods  therein  de- 
scribed and  every  part  thereof  should  be  duly  shipped,  and  should 
be  exported  to  and  landed  at  Portland,  Maine,  United  States,  afore- 
said, or  be  accounted  for  by  Gooderham  &  Worts,  to  the  satisfaction 
of  the  collector  of  the  port  of  Toronto,  and  thereupon,  after  the 
making  of  the  said  bond,  Gooderham  &  Worts,  on  24th  June  afore- 
said, at  Toronto,  entered  the  goods  described  in  the  obligation,  with 
the  proper  officer  of  the  Inland  Revenue  Department,  as  exported 
in  bona  to  Norton,  Chapman  &  Co.,  Portland,  IT.  S.,  to  be  removed 
and  delivered  at  the  port  of  Portland  via  Coaticook,  Grand  Trunk 
Railway  cars.  No.  3296  and  2543,  and  the  said  goods  were  duly 
cleared  at  Coaticook  on  3rd  and  5th  July,  1867,  by  James  Thompson, 
collector,  a  duly  authorized  officer  of  the  Canadian  Revenue  Depart- 
ment, Coaticook  being  a  British  colonial  port  or  place  of  entry  and 
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clearance  in  the  Province  of  Quebec,  boixiering  on  the  United  States, 
the  last  port  or  place  of  entry  through  which  tho  Grand  Trunk  Rail- 
way passes  lK*forc  entering  the  United  States  for  Portland,  Maine, 
and  on  the  25th  day  of  Jiuie,  1S67,  at  the  Inland  Revenue  Depart- 
ment, (Toi'onto),  Gooderhani  &;  Woiis  gave  anotlier  l>ond  to  the 
Queen,  in  the  penalty  of  §30,318.50,  and  of  precisely  the  same  ten«»r 
as  the  first,  for  the  exportation  of  the  remainder  of  the  liquors  to 
Portland,  Maine,  and  on  the  same  day,  at  Toronto,  matie  due  entiy 
of  the  oroods  therein  described  of  the  same  form  and"  tenor,  and  as 
having  been  wai'ehoused  by  them  21st  November  and  31st  Decemljer. 
18C6,  and  to  be  exported  in  lK)nd  to  Norton,  Chapman  &  (!Jo.,  Port- 
land, Maine,  25th  June,  1807,  to  be  removed  and  delivered  at  the 
port  of  Portland  via  Coaticook,  Grand  Trunk  Railway  cars,  Nos. 
2(558,  2319,  382,  2()4G,  1038,  237  and  3141,  and  the  same  were  clearM 
via  Coaticook,  by  the  proper  officer,  28th  and  21)th  June,  18(l7,  were 
duly  landed  in  Portland  aforesaid,  and  on  the  Gth  day  of  July,  I8(i7, 
Norton,  Chapman  &,  Co.  made  gentry  at  the  collector's  office,  at  the 
custom  house,  Portland.  Maine,  of  one  hundred  and  twenty -six  pun- 
cheons of  the  liquoi's  in  question  impoited  for  warehouse  by  them  in 
the  Grand  Trunk  cars  from  Toronto  via  Island  Pond,  (bein»j  the  lii-st 
port  of  entrance  and  clearance  in  the  United  States  which  the  Grand 
Trunk  meets  after  leaving  Coaticook),  under  customs  seal  on  1st  day 
of  July,  18G7,  and  to  be  immediately  exported  by  Norton,  Chapman 
&  Co.,  in  schooner  Qicivk^Ht/^jj,  Dickson,  master,  for  St.  John,  N.  B., 
and  on  same  day  made  oath  to  the  above  Vxjfore  the  collector,  and  ou 
the  same  <lay  at  Portland,  Maine,  United  States,  Norton,  Chapman 
&;  Co.  entered  into,  a  bond  to  the  United  States  in  a  penalty  oi 
$71,540,  conditioned,  among  other  things,  that  the  meix?handize,  con- 
sisting of  one  hundred  and  twenty-six  puncheons  of  the  spirits  in 
question,  entered  that  day  by  Norton,  Chapman  k  Co.,  to  l-e  exported 
in  th^  schooner  Quickstep,  Dickson,  master,  for  St.  John,  N.  B.,  or 
any  part  thereof,  be  not  re-landed  at  any  port  or  place  within  the 
limits  of  the  United  States. — On  subsequent  days,  Norton,  Chapman 
&  Co.  made  three  other  respective  entries  and  oaths,  and  entenMl 
into  three  other  respective  bonds  for  other  parts  of  the  liquor — the 
said  four  set's  of  papere  embracing  the  whole  of  the  liquor  in  ques- 
tion. The  liquor  so  manufactured  and  w^arehoused  by  Gooderham  k 
Worts  in  November  and  December,  1866,  and  June,  1867,  as  afore- 
said, and  which  were  and  are  the  pi-oduce  and  manufacture  of  the 
Province  of  Ontario,  in  Canada,  were  and  are  the  same  one  hundi^ 
eghty-nine  puncheons  bonded,  entered  and  exported  by  them  cm  24tb 
and  25th  June,1867,to  Norton,  Chapman  &  Co.,  Portland,  as  aforesaid; 
and  ai*e  the  same  liquors  w^hich  were  impoii;ed  and  bonded  by  Nor- 
ton, Chapman  &  Ca,  and  exported  and  shipped  by  them,  and  im- 
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poi-ted  into  the  cit}-  of  St.  John  in  the  schooner  Qidckstej)y  and  now 
claimed  by  the  plaintiffs.  The  excise  duty  of  sixty  cents  per  proof 
gallon,  payable  on  such  alcohol  in  Toronto  when  enteied  for  con- 
sumption, has  never  been  paid  by  anybody. 

Three  questions  are  submitted,  to  the  opinion  of  this  honorable 
Couiii,  namely ; — 

First. — Whether  the  tender  of  the  papera  for  a  free  entrj-  on  the 
I7th  day  of  July,  1867,  as  stated  in  this  case,  was  such  proof,  as  the 
defendant  should  have  acted  upon,  of  the  alcohol  and  spirits  being 
the  gi'owth,  produce  and  manufacture  of  Canada,  and  made  it  his 
duty  thei'cupon  to  receive  a  free  entry  thereof  from  the  plaintiffs, 
according  to  the  121st  section  of  British  North  America  Act,  1807. 
without  lurther  evidence,  and  to  render  it  unlavv^ul  for  the  defendant 
to  send  the  liquors  to  the  warehonsL'. 

Secondly. — Whether  the  documents  tendered  by  the  plaintiffs  to 
the  defendant  on  the  .Srd  September,  1807,  were  such  as  to  make  it 
his  duty  to  deliver  tlie  licjuors  in  question  to  the  plaintiffs,  free  of 
duty,  and  t(3  render  their  further  detention  unlawful. 

Thirdly. — Whether,  upon  the  whole  facts  stated  in  special  case, 
the  liquors  in  question  were  liable  to  the  import  duties  claimed  by 
the  defendant  at  the  time  they  were  reported  to  him  by  the  inaster 
of  the  schooner  Qmckstep. 

The  two  first  questions,  if  decided  against  the  plaintiffs,  to  affect 
only  the  damages  and  costs  in  this  action,  ami  not  to  exclude  the 
plaintiff's  from  the  bt».nefit  of  the  judgment  of  the  ( lourt  on  the  thii-d 
question,  should  it  be  in  their  favor.  The  case  was  argued  in  Hilary 
Term  last 

*S.  ii.  rAo«<.so7<,  Q.  ('.,  and  C,  H".  Weldon,  for  the  plaintiffs.  We 
contend  that  by  the  21st  section  of  the  British  North  America  Act, 
the  liquoi"S  were  entitled  to  be  admitted  into  New  Brunswick  free  of 
duty,  they  being  the  produce  and  manufacture  of  the  Province  of 
Ontario.  They  were  manufactured  prior  to  the  passing  of  that  Act, 
and  we  have  nothing  to  do  with  the  collection  of  the  excise  duty  of 
Ontario,  and  the  defendant  had  no  right  to  refuse  to  admit  the  goods 
on  the  ground  that  the  excise  duties  had  not  been  paid.  It  has  been 
contended  that  the  liquor,  by  going  into  the  United  States  in  transit, 
has  lost  its  national  charactt'r  and  become  subject  to  duty ;  but  it  is 
a  common  practice  to  send  goods  from  Montreal  to  St.  John  vi<t  the 
Grand  Trunk  to  Portland,  and  it  will  not  be  contended  that  if  thcie 
was  a  duty  on  American  flour,  Canadian  flour  sent  in  this  way 
would  become  subject  to  duty.     No  fraud  has  been  committed,  for 
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the  excise  duty  was  only  on  liquors  consumed  in  Ontaria  Th^ 
other  points  depend  entirely  on  this  one.  We  contend  that  th^ 
defendant  had  in  the  first  place  sufficient  proof  to  shew  him  tha  . 
these  liquors  were  the  produce  of  Ontario  and  therefore  entitled 
be  admitted  free.  He  took  the  property  at  his  peril  when  the  plai 
tiff  represented  it  to  be  the  growth  of  Ontario.  Afterwards,  i^ 
September,  when  we  shewed  by  affidavits  and  proof  the  origin  of  th 
liquors,  there  was  no  excuse  for  holding  them. 

D,  8,  Kerr,  Q.  C,  for  the  defendant.    The  12l8t  section  of  th 
British  North  America  Act  cannot  be  taken  to  over-ride  all  the  othe 
sections.     It  must  be  construed  with  the  others.     The  plaintiff^^ 
ignore  the  122nd  section,  which  declares  that  the  customs  and  exei« 
acts  shall  remain  in  force  until  regulated  by  the  Parliament 
Canada.    The  Union  Act  looked  at  in  regard  to  reciprocal  trad  <• 
was  de.signed  to  do  away  with  the  hardships  of  exacting  custoiik. 
<luties  between  sister  provinces,  but  it  left  all  other  matters  as  before 
until  regulated  by  Parliament.     Even  long  before  the  Act  passe<= 
the  legislation  of  all  the  Provinces  had  been  in  the  direction  of  prcia 
iiioting  i-eciprocity  between  them,  and  for  that  purpose  ample  powe^^ 
were  given  to  their  governors  in  council  to  make  regulations  for  tk^ 
free  admission  of  certain  goods  coming  from  one  Province  to  another] 
In  this  case  the  goods  by  being  sent  into  the  United  States  became^  a 
foreign  article  and  liable  to  duty.     And  the  121st  section  of  the  A.c^ 
can  only  be  taken  to  apply  to  goods  passing  direct  from  one  Proviacfe 
to  the  other.     It  was  never  intended  that  this  should  be  made   a 
pretext  for  evading  the  excise  duties,  and  the  121st  section  must  be 
haniionized  with  and  qualified  by  the  122nd  section.     The  Union 
Act,  in  allowing  certain  goods  to  come  in  free,  preserved  the  right 
of  the  Provinces  to  exact  duties  on  all  others.     The  laws  of  each 
Pixjvince  must  be  constinied  with  the  Union  Act,  the  excise  laws  of 
Ontario  as  well  as  the  custom  laws.    As  to  the  proof,  even  if  the 
goods  were  not  liable  to  <luty,  that  was  not  sumcient.     The  first 
entiy  was  a  perfect  nullity.     The  law  lays  down,  in  a  specific  manner, 
the  mode  of  giving  pnx)f  of  the  origin  of  an  article  when  removed 
from  one  country  to  another,  and  these  requisites  have  not  been 
complied  with. 

C.  W.  Weldon  in  reply. 

Cur,  oilv.  vtUt, 

RiT('HiK,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

After  giving  an  abstract  of  the  special  case.     The  questions  sub- 
mitted for  the  consideration  of  the  Court  are : — 
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ilrst,  whether  the  tender  of  the  papers  for  a  free  entry  on  the 
17ih  day  of  July,  1867^  as  stated  in  this  ease,  was  such  proof  as  the 
defendant  should  have  acted  upon,  of  the  alcohol  and  spirits  being 
the  growth,  produce  and  manufacture  of  Canada,  and  made  it  his 
duty  thereupon  to  receive  a  free  entry  thereof  from  the  plaintiffs, 
according  to  the  121st  section  of  the  British  North  America  Act, 
1867,  without  further  evidence,  and  to  render  it  unlawful  for  the 
defendant  to  send  the  liquors  to  the  warehouse. 

Secondly,  whether  the  documents  tendered  by  the  plaintiffs  to  the 
defendant  on  the  3rd  September,  1867,  were  such  as  to  make  it  his 
duty  to  deliver  the  liquors  in  question  to  the  plaintif&  free  of  duty, 
and  to  render  their  further  detention  unlawful. 

Thirdly,  whether  upon  the  whole  facts  stated  in  the  special  case 
the  liquors  in  question  were  liable  to  the  import  duties  claimed  by 
the  defendant,  at  the  time  they  were  reported  to  him  by  the  master 
of  the  schooner  Quickstep. 

It  will  be  perhaps  more  convenient  to  discuss  the  the  third  ques- 
tion first.    Ireviously  to  the  passing  of  the  British  Nortii  America 
Act,  1867,  the  then  Province  of  Canada  and  the  Province  of  New 
Brunswick  were  as  distinct  and  separate,  with  respect  to  the  passing 
of  laws  for  the  imposition  of  duties  and  reflation  of  revenue 
matters,  as  if  they  had  been  foreim  states,  and  consequently  laws 
passed  in  or  regulations  made  imder  any  such  laws  in  one  of  such 
Frovinces  had  no  power  or  effect  outside  of  its  own  limits,  certainly 
not  within  the  limits  of  the  other.    What  we  have  to  determine  is, 
in  the  first  place,  were  these  goods  legally  imported  into  New  Bruns- 
wick and  on  such  importation  were  uiey  free  from  or  liable  to  duty 
in  New  Brunswick  ?    This  must  depend  not  on  the  law  of  Ontario 
as  part  of  the  former  Province  of  Canada,  for  the  then  Province  of 
Canada  had  no  right  either  to  enforce  or  remit  duties  in  New  Bruns- 
wick, but  on  the  Taws  in  force  in  New  Brunswick  at  the  time  of  the 
coming  into  operation  (1st  July,  1867),  of  the  British  North  America 
Act,  1867,  subject  always  to  the  provisions  of  that  Act.     The  state 
of  the  law  in  Ontario  as  a  part  of  the  former  Province  of  Canada 
and  the  orders  in  council  autnorized  by,  and  promul^ted  under,  that 
law  have  been  much  pressed  on  our  consideration,  out  it  is  difficult 
to  discover  what  such  laws  or  orders  have  to  do  with  the  present 
question.     We  are  not  called  upon  to  enquire  whether,  with  respect 
to  these  goods,  anything  took  place  in  Ontario  whereby  any  law  or 
regulation  in  force  there  has  been  infringed.     If  they  have  been,  the 
remedy  must  be  under  those  laws,  and  with  this  we,  in  the  present 
discussion,  have  nothing  to  do.     The  treasurer  in  July,  1867,  had  no 
authority  to  act  under  the  laws  of  the  former  Province  of  Canada ; 
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his  duty  was  to  see  that  th^  revenue  laws  in  force  in  New  Brttzts- 
wick  were  complied  with,  and  to  collect  duties  on  such  goods  ox}Jy 
as  were  liable  to  duty  under  the  local  laws  of  New  Brunswick,  suih 
ject  always  to  the  provisions  of  the  British  Noi-th  America  Act, 
18C7.  If,  however,  it  was  our  duty  to  see  that  there  had  l)een  no 
breach  of  the  laws  of  the  fonner  Province  of  Canada,  with  the  in- 
fonnation  before  us,'  as  at  present  advised,  we  should  say  that  these 
goods  were  in  every-  respect  duly  and  legally  expm^ted  from  Ontario, 
havin<^  been  manufactuied  in  Ontario  and  w^areiioused'  according  to 
law  foi-  exportation.  From  thence  they  wei-e,  in  legulai*  course  ami 
in  strict  compliance,  as  far  as  we  can  <liscover,  with  the  requisities 
of  tilt'  law  then  in  force,  in  Ontario,  duly  exported,  and  they  app«ff 
t^)  have  passed  from  the  possession  and  control  of  the  revenue  olficers 
in  Canada  to  the  hands  of  the  revenue  ofHcers  of  the  United  States 
of  America  at  Island  Pond,  the  first  port  of  entiy  and  cleanmce  in 
the  Unitcil  States  which  the  Grand  Trunk  meets  after  leaviui:  Coati- 
cook,  a  British  colonial  port  or  place  of  entry  and  cleai-ance  in  the 
Province  of  Quebec  bortlering  on  the  United  States,  the  last  port  or 
place  of  entry  through  which  the  Grand  Tnnik  parses  bt fore  enter- 
ing the  United  States  of  America  for  Portland,  Maim^  and  from 
thence  under  customs  seals  to  the  revenue  officers  in  Portland,  where 
thty  were  duly  entered  to  he  immediatt^ly  exported  to  St.  John  by 
the  schooner  Quickstep  and  were  so  exi)orted.  By  this  oix;mtion 
what  law  was  bix)ken  <  It  is  said  no  excise  duty  was  paid  in  Onta- 
rio nor  .should  any  have  been  paid,  the  excise  duty  only  attached  on 
goods  consumed  theitj.  These  goods  were  legally  exjxnteil  from 
thence  and  so  legally  escaped  any  excise  duty  in  Canada  under  the 
laws  then  in  force  in  Ontario,  and  passing  under  the  ciistonw  seal 
through  Maine  for  immediate  exportation,  and  l>eing  duly  exported 
in  bond  no  import  iluty  attached  to  them  in  the  United  States  of 
America,  so  that  when  they  left  Portland,  there  had  been  no  breach 
of  any  law  either  of  Ontario  or  the  United  States  of  America,  and 
no  liability  to  pay  duties  in  either  countiy.  Then  arisc^s  theqncs- 
ticm,  wove  they  liable  to  duty  on  arrival  and  entry  at  St.  John  ? 
They  would  undoubtedly  l>e  so  under  the  local  laws  in  force  in  New 
Bnniswick  coming  from  Portland  or  Toronto,  a:^  gocxls  brought  into 
the  Province,  whether  coming  from  any  port  in  the  British  Empire 
or  foreign  place,  unless  as  being  the  produce  and  manufacture  of 
Ontario,  they  wei-e  by  virtue  of  section  121  of  the  British  North 
America  Act,  1807,  entitled  to  admission  into  New  Brunswick,  not- 
withstanding the  Local  Acts,  free  of  duty,  and  to  this  privilege  they 
cKiarly  would  he  entitled,  unless  they  lost  the  character  of  the  jAw 
of  their  manufacture  by  passing  through  the  United  Statei  of 
Americii.     Though   by  the   British  North  America  Act,  1867,  the 


TRINITY  TERM,  THIRTY-SECOND  VICTORIA.  677 

KiniMmr  r.  Robinson. 

exclusive  le^slative  authority  of  the  Parliament  of  Canada  extends 
to  the  regiuation  of  trade  and  commerce,  by  the  same  Act  it  is 
unequivocally  declared  that  all  articles  of  the  growth,  produce  or 
manufacture  of  any  one  of  the  Provinces,  shall,  from  and  after  the 
Union,  be  admitted  free  into  each  of  the  other  Provinces,  and  though 
by  section  122  the  customs  and  excise  laws  of  each  Province  are 
continued  in  force  until  altered  by  the  Parliament  of  Canada,  they 
are  so  continued  "  subject "  expressly  "  to  the  provisions  of  the  Act " 
so  that  neither  the  customs  nor  excise  laws  of  the  former  Province 
of  Canada  nor  of  the  Province  of  New  Brunswick  could,  after  the 
Union,  operate  in  any  way  to  prevent  the  provisions  of  the  Union 
Act  from  having  full  force  and  effect,  and  so  could  not  hinder  the 
admission,  free,  of  such  articles  as  those  that  Act  declared  should  be 
admitted  free.     The  matter  in  contention  then  resolves  itself  into 
the   simple  question,   did  these  goods,   being   unquestionably   the 
produce  and  manufacture  of  Canada,  by  passing  through  a  portion  of 
the  United  States  of  America,  in  the  manner  set  forth  in  the  special 
case,  lose  their  original  character,  and  for  the  purposes  of  revenue  in 
New  Brunswick  cease  to  be  the  produce  and  manufacture  of  Ontario, 
and  so  on  their  arrival  at  St.  John  become  liable  to  duty  as  foreign 
goods  coming  from  the  United  States  of  America?     These  goods 
were  never  under  the  control  of  the  exporter  or  importer  from  the 
time  they  left  Toronto  until  they  reached  Portland  or  while  there, 
but  were  under  the  supervision  and  control  of  the  customs  authori- 
ties of  the  two  countries  through  which  they  pissed.     The  packages 
were  tak6n  from  the  warehouse  in  Toronto,  placed  in  the  cars  of  the 
Grand  Trunk,  which  cars  were  likewise  warehouses  for  the  time  of 
their  transmission,  weie  handed  over  to  the  custom  house  authorities 
of  the  United  States  of  America,  passed  by  them,  under  their  seal, 
over  the  Grand  Trunk  to  Portland ;  the  packages  wore  never  broken, 
they  were    never  entered  for  consumption  in  the  United  States  of 
America,  they  never  paid  duty  there,  but  were  entered  to  be  imme- 
diately exported  to  St.  John,  >f .  B.     They  were,  tlierefore,  never  in  a 
position  to  be  used  or  consumed  either  in  CJanada  or  the  United 
States.     The  United  States  territory  was  merely  used  in  accordance 
with  the  law  and  with  the  sanction  of  the  revenue  officei*s,  for  the 
purpose  of  transportation  from  Canada  to  St.  John.     Under  these 
circumstances  how  and  when  did  they  lose  their  original  chai'acter  ^ 
Though  not  bonded  from  Toronto  t-o  St.  John,  they  were  in  fact 
brought  from  Toronto  to  St.  John,  via  Portland,  Maine,  in  V)ond ; 
they   never   became    nationalized,  if  we   may  use  the   expression, 
in  the  United  States  of  America,  by  being  enter»/d  for  consumption, 
by  paying  or  being  lial^le  to  pay  duty,  or  being  ciipable  of  being 
consumed  there  or  used  there  by  the  importei's.     While  they  were 

3G 


578  CASES  DT  THE  SUPREME  OOUIT. 


Kmiiftar  v,  Robinsta. 


in  the  United  States  they  were  merely  in  trcmmtn,;  they  obtained 
no  privileges  under  the  laws  of  ihe  United  States,  but  that  of  passing 
through  the  countiy.  No  law  of  the  then  Frovinee  of  Canada  or  <f 
the  Imitcd  States  having  been  violated,  and  their  importation  into 
St.  John  being  strictly  legal,  they  were,  when  they  arrived  at  St 
John,  in  law  as  in  fact,  the  produee  and  manufacture  of  Canada,  and 
therefore  free  under  the  121st  section  of  the  British  North  America 
Act,  18G7.  It  is  a  long  established  and  well  settled  rule  of  law  that 
a  duty  cannot  be  imposed  on  the  subject  except  by  clear  and  unam- 
biguous language,  and  that  the  meaning  of  the  L^Lslatinre  must  be 
distinctly  made  out  from  the  terms  of  the  Statute.  It  follows  almost 
necessarily  as  a  corollary  that  where  a  duty  is  removed  by  clear  and 
unequivocal  words  we  ought  not  by  a  strained  construction  or  by 
the  interpolation  of  any  conditions  or  restrictions  not  clearly  imposed 
by  the  Legislature,  nor  by  a  doubtful  intei^i^tation  to  attempt  to 
retain  it,  because  under  peculiar  circumstances  with  respect  to  some 
particular  articles  its  abolition  may  be  supposed  to  operate  prejudi- 
cially. If  there  has  been  any  omission  in  the  Act  itself,  or  if  the 
authorities  in  Ontario  could  have  prevented  the  goods  coming 
through  the  United  States  in  bond,  as  they  did,  for  the  exprefls 
puipose  of  securing  the  excise  duty  in  Ontaiio,  by  the  order  in 
(Council  prohibit  their  coining  dii"ect  to  New  Brunsvrtck  in  bond,  and 
failed  to  do  so,  in  either  case  we  cannot  alter  the  law  to  cure  the 
ouiission.  Our  duty  is  plain,  we  are  appointed  to  administer  the  law 
as  we  find  it  not  to  make  the  law — ^ivs  dicet'e  et  non  jus  dart. 
Therefore  we  are  constrained  to  say  in  answer  to  question  thi*ee  that 
the  liquors  in  law  were  not  liable  to  the  irapoit  duties  claimed  by 
defendant 

As  to  the  first  and  second  (questions  the  case  in  the  first  question 
.seems  to  assume  that  defeu<lant  was  entitled  to  some  proof  of  the 
goods  being  the  growth,  pix>duce  and  manufacture  of  Canada.  Thw, 
we  incline  to  think  is  so,  and  as  the  goods  came  from  Portland,  and 
would,  therefoi-e,  privui  fmie,  1)0  foreign  and  liable  to  duty,  the 
burthen  was  on  the  plaintiff  to  shew,  if  required,  to  the  reasonable 
satisfaction  of  the  treasui^er,  that  they  were  exempt  from  duty,  the 
Revised  Statutes,  in  the  event  of  any  dispute  arismg  touching  the 
cause  of  forfeiture  of  any  goods  seized,  casting  the  burthen  of  proof 
upon  the  owner  or  claimant,  and  we  think  uiat  defendant  having, 
on  the  10th  July,  refused  the  (mtry  ''because  the  papers  afforded  no 
proof  to  satisfy  him  that  the  liquors  were  the  produce  or  manufac- 
ture of  Canada,"  was  justifie<l  in  doing  so.  But  defendant  being,  on 
the  .Srd  September,  tendered  a  new  entry  and  being  furnished  fur- 
ther certificates,  papers  and  affidavits  (all  of  which  are  referred  to  in 
the  case),  which  established  clearly  and  satisfactorily  that  the  liquor; 
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had  been  manufactured  in  Canada,  the  manner  in  which  they  had 
been  exported  from  thence,  the  manner  in  which  they  had  been  con- 
veyed to  Portland,  and  then  immediately  exported  in  bond  therefrom 
and  shipped  to  St.  John,  and  the  treasurer  having  refused  to  deliver 
them,  or  any  part  of  them,  until  the  duties  were  paid,  maintaining 
that  those  documents  required  authentication  by  the  customs  of 
Canada,  shewing  that  such  liquors  could  be  legally  brought  into  this 
Province  free  oi  duty,  and  tnat  while  by  an  order  of  Council  made 
prior  to  the  1st  day  of  July,  1867,  in  the  then  Province  of  Canada, 
the  liquors  in  question  could  not  be  exported  in  bond  from  one  part 
of  the  Dominion  to  the  other,  they  had  been  exported  in  bond  fmm 
the  Province  of  Ontario  directly  to  the  United  States  of  America, 
thereby  escaping  the  excise  duty,  and  could  not  be  brought  back  to 
the  Dominion  without  paying  the  import  duty;  thereby  abandoning 
hifi  previous  objection  as  to  want  of  proof  of  the  liquors  being  the 
produce  and  manufacture  of  Canada,  but,  assuming  them  to  be  such, 
claimed  they  were  notwithstanding  liable  to  duty,  a  position,  we 
think,  for  the  reason  assigned,  untenable  in  law;  and  therefore  the 
treasurer  kaving,  on  the  3rd  September,  raised  no  question  as  to  the 

Senuineness  or  authenticity  of  the  documents  presented,  nor  any 
oubts  as  to  the  goods  having  been  manufactured  in  Canada;  but 
on  the  contrary  having  assumed  they  were,  and  not  having  required 
any  further  proofs  as  to  the  mattei*s  in  which  we  think  he  only  had 
a  right  to  be  satisfied.  We  think  as  to  the  first  question  that  the 
tender  on  the  l()th  July,  1867,  was  not  such  proof  as  defendant 
should,  under  the  circumstances,  have  acted  upon,  and  with  respect 
to  the  second  question  we  think  the  documents  tendered  on  the  3rd 
September,  1807,  were,  under  the  cireu instances,  such  as  to  make  it 
his  duty  to  deliver  the  said  goods  to  plaintiff,  free  of  duty,  and  to 
render  their  further  detention  unlawful. 
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The  Queen  t\  Duvaney. 


October  12,  1869. 


Where  a  magistrate  commenced  the  examination  of  a  party  on  a  criminal  charge,  and 
after  hearing  a  portion  of  the  evidence  refused  to  proceed  with  it  further,  the  Court 
refused  to  grant  a  maiulamuH  at  the  instance  of  a  private  prosecutor  to  compel  him 
to  do  so. 

C,  W,  Weldon,  on  behalf  of  Richard  Ellis,  the  prosecutor,  moved 
for  a  vucndamas  to  compel  the  police  magistrate  of  the  parish  of 
Portland,  to  proceed  with  the  examination  of  the  defendant,  on  a 
charge  of  adultery  with  the  wife  of  Ellis.  The  magistrate  refused 
to  go  on  with  the  examination  because  the  only  eviaence  offered  of 
the  marriage  was  that  of  the  husband  himself,  whom  he  did  not  con- 
sider a  competent  witne&s.  [Ritchie,  C.  J. :  Why  do  you  not  prepare 
an  indictment  and  lay  it  before  the  Grand  Jury  ?]  I  think  this  is 
the  regular  way  of  proceeding.  In  Rex  v.  The  Justices  of  Cumber- 
land, (4  A.  &;  E.  695),  the  Court  granted  a  ruandamus  requiring  the 
Justices  to  hear  the  complaint  of  the  overseers  of  Wetheral  against 
a  party  for  ref asing  to  maintain  his  wife  and  child.  [Ritchie,  C.  J. : 
That  was  a  very  different  case  arising  out  of  5  Geo.  IV.,  where  there 
was  no  Grand  Jury  to  have  recourse  to.  A  mandamue  never  goes 
unless  the  party  has  no  other  remedy.]  The  magistrate  having 
commenced  the  investigation  of  the  case  was  bound  to  go  on  with  it, 
and  he  was  clearly  wrong  in  refusing  to  admit  the  evidence. 
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Ritchie,  C.  J. — I  am  clearly  of  opinion  that  this  application  for  a 
maTulamus  should  not  be  entertained.  I  would  not  be  disposed  in 
such  a  case  as  this  to  grant  a  rtuindamius  at  the  instance  of  a  private 
prosecutor.  It  is  not  the  policy  of  the  law  to  encourage  private 
prosecutions  which  are  generally  entered  into  more  to  gratify  private 
feelings  than  to  serve  the  interests  of  justice.  But  another  funda- 
mental and  fatal  objection  is  that  the  party  here  has  another  remedy 
for  he  can  prepare  an  indictment  and  iay.it  before  the  Grand  Jury; 
and,  as  held  by  Buller,  J.,  in  Rex  v.  Bishop  of  Chester,  ( 1  T.  R.  4?04), 
it  is  a  general  rule  that  numdumiis  does  not  lie,  imless  the  party 
making  the  application  has  not  any  other  specific  legal  remedy. 

Allen,  J. — I  think  that  where  the  magistrate  has  exercised  his 
judicial  discretion,  as  he  has  done  in  this  case,  the  Court  neither  ha» 
the  power,  nor  if  it  had,  would  it  be  disposed  to  exercise  it  by  grant- 
ing a  TfumdanfifiTM.  If  the  party  wishes  to  pi'oceed  he  has  his  remedy 
before  the  Grand  Jury. 


Weldon,  J.,  and  Fisher,  J.,  concuning. 


Rule  refused. 


Ex  parte  Jardine. 


October  12,  1S69 


A  Judge  of  tht  County  Court  may  examine  and  make  his  order  for  the  support  or  dis- 
charge of  any  debtor,  in  any  County  within  his  district,  even  if  the  debtor  ha»  been 
arrested  and  is  in  gaol,  or  on  the  limits  in  another  County  in  his  district. 

Where  the  creditor's  attorney  was  in  Court,  and  heard  the  order  for  support  made 
notice  of  it  is  not  required. 

U,  B,  RaiTMjfurd  moved  for  a  rule  niai  to  shew  cauae  why  the 
pixx^edings  had  before  Jfiuues  W.  Chandler,  Judge  of  the  County 
Coui-t,  for  the  Counties  of  Albeit,  Westmorland,  and  Kent,  and  hi» 
order  for  sappcoi;  and  dischai^  in  the  case  of  Qilberi  My^rall,  an 
insolvent  eonfined  debtor,  should  not  be  removed  into  this  Court  by 
cei'tiorai*L  Tke  debtor  was  arrested  in  the  County  of  Albert  and 
there  placed  <m  the  limits,  but  the  examination  was  neld  at  Dor^ea^ 
ter,  in  the  CounW  of  Westmorland.  The  Judge  made  the  order  tor 
Huppoi*t  m  hi»  Court  verbally  in  the  presence  and  hearing  of  the 
attorney  for  tlie  creditor,  but  no  notice  of  the  order  in  writing  was 
received  hv  the  creditor  or  his  attorney.  The  debtor  was  afterwards 
discharged  from  the  limits,  on  £ulure  of  payment  of  the  sum  o^ered 
for  his  supports  The  grounds  of  the  motion  were:  1st.  Thai  the 
examination  should  have  been  held  in  the  County  of  Albert^  whers 
the  arrest  wat  made,  and  that  the  Judge  had  no  power  to  hold  it  in 
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Westmorland.    2ndr  That  the  creditor  or  his  attorney  had  no  notiee 
of  the  order  for  support 

RrrcHiE,  C.  J. — There  is  no  doubt  about  this  case.  The  County 
Court  Act,  30  Viet.,  cap.  10,  sec  2,  authorizes  the  appointment  of 
Judges  to  have  iurisdiction  in  certain  districts,  of  which  Albeii;, 
Westmorland  ana  Ekent  form  one.  For  the  purpose  of  trying  causes, 
each  County,  ol  course,  stands  by  itsell  A  cause  which  arises  in 
Albert  cannot  be  tried  in  Westmorland,  nor  a  cause  from  Westmor- 
land in  Kent,  no  more  than  a  Judge  of  the  Supreme  Court,  sitting 
under  a  commissicui  ol  oyer  and  terminer,  in  a  certain  County,  can 
try  eases  brought  from  other  Counties,  But  the  granting  of  a  Judge  s 
order  in  the  ease  of  an  insolyent  debtor  is  very  different  By  the 
30th  Vict.,  cap.  10,  sec.  32,  it  is  enacted  that  "  the  several  County 
Courts  and  the  respective  Judges  thereof  shall  have  and  exercise  all 
the  powers  and  authority  vest^  in  the  Supreme  Court  or  the  Judges 
thereof  respectively  by  cop.  134,  title  34,  of  the  Revised  Statutes  of 
Insolvent  Confined  Debtors."  It  has  never  been  contended  before 
the  establishment  of  County  Courts  that  a  debtor  in  Restigouche, 
where  a  Judge  goes  on  the  Circuit  only  once  a  year,  has  to  wait 
there  a  whole  year  for  a  Judge  to  come.  The  County  Court  Judges 
have  the  same  powers  in  tneir  districts  that  the  Supreme  Court 
Judges  have  with  reference  to  insolvent  debtors,  and  the  Legislature 
never  contemplated  that  the  Judges  should  be  obliged  to  travel  from 
County  to  County  to  relieve  everj-  debtor.  The  debtor  must,  there- 
fore, necessarily  go  to  the  Judge.  As  to  the  creditor  not  having 
notice  of  the  order,  his  attorney  was  present  in  Court  when  the  order 
was  made  and  was  bound  to  take  notice  of  it. 

Allen,  J. — I  am  of  the  same  opinion.  The  County  Court  Judge 
has  in  cases  of  insolvent  debtors  the  same  power  as  Judges  of  the 
Supreme  Court,  and  may  discharge  a  debtor  in  any  County  within 
his  district.  As  to  the  order,  tlie  attorney  for  the  creditor  was 
present  in  Court,  and  heard  it  made,  so  there  was  no  need  of  service 
of  notice. 

Weldon,  J. — I  am  of  the  same  opinion.  It  is  not  the  practice  to 
serve  an  order  for  support 

Fisher,  J.,  concurred. 

Rule  refused. 
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■ 

October  2ath,  1869. 

A  stream  diverted  into  a  new  channel  by  the  Commiasioners  of  the  European  and 
North  American  Railway,  under  19  Vict.  cap.  17,  became  obstructed  in  consequence 
of  the  new  channel  filling  up  and  overflowed  plaintiff's  land. 

Held,  1.  That  the  Commissioners  were  bound  to  keep  the  channel  open,  and  were 
liable  to  action  for  the  damage  to  plaintiff's  land. 

2.  That  the  fact  of  the  plaintiff  ha\'ing  been  paid  by  the  Commissioners  laud 

damages  for  the  diversion  of  the  stream  was  no  oar  to  his  recovering  dam- 
ages for  their  subsequent  neglect  to  keep  the  channel  open. 

3.  The  Act  of  Canada^  which  suj>er8eded  the  Conmiissioners,  did  not  take  away 

the  right  of  action  against  them  where  the  cause  arose  prior  to  the  passing 
of  the  Act. 

Tliis  was  an  action  to  recover  damages  for  the  overflowing  of  the 
plaintiffs  land,  caused  by  the  defendants  by  the  diversion  of  Salmon 
River  and  Trout  Brook,  into  a  new^  channel  under  the  authority  of 
17  Vict.,  cap.  17,  §  4.  At  the  trial  before  Weldon,  J.,  at  the  last 
King's  Circuit,  it  appeared  that  the  channel  made  by  the  defendants 
was  too  small  to  carry  off  the  water  which  was  required  to  flow 
through  it  during  heavy  freshets  ;  that  it  had  become  filled  up  with 
rubbish  and  debris,  and  that  the  plaintifTs  land  had  been  overfowed 
in  consequence,  and  five  or  six  acres  of  it  rendered  not  worth  mow- 
ing. Evidence  was  given  to  show  that  during  the  summer  and 
autumn  of  1867  the  plaintifif  had  sustained  large  damage  from  this 
cause.  Under  the  direction  of  the  learned  Judge  the  jury  found  for 
the  plaintift",  for  the  damages  he  had  sustained  between  the  1st 
August,  1867,  and  21st  December,  1867,  the  day  on  which  the  Act 
relating  to  the  Public  Works  of  Canada,  which  transferred  the  power 
of  the  commissioners  toHhe  Board  of  Works,  came  into  force.  The 
sections  of  the  Act  under  which  the  diversion  was  made  and  the 
evidence  as  to  damage  are  set  out  in  the  judgment  of  the  Court 

Wetmore,  Attorney  General,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  for  a  nonsuit  on  the  following  grounds :  1.  There  was  no 
proof  of  the  appointment  of  the  commissioners.  2.  That  the  land 
taken  for  the  diversion  of  the  stream  did  not  become  vested  in  the 
Crown,  to  be  under  the  control  of  the  commissioners,  but  that  the 
new  stream  became  subject  to  public  rights,  the  same  as  the  original 
stream,  and  no  action  would  he.  3.  ThB,i  the  claim  for  damafies,  if 
any,  must  be  by  assessment  in  the  manner  pointed  out  by  the  Act  of 
Assembly,  and  not  by  action.  4.  That  the  commissioners  being 
created  by  statute  have  no  more  powers  and  duties  than  these  given 
by  statute,  and  the  statute  fixes  no  such  duties  upon  them  as  are 
now  sought  to  cast  upon  them.     5.  Under  the  Act  22  Vict  cap.  24, 
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no  remedy  lies  against  the  commissioners  for  acts  done  under  19 
Vict,  cap.  17,  sec.  6.  That  under  the  British  North  America  Act, 
1867,  the  railway  became  vested  in  the  Dominion,  and  ceased  to  be 
under  the  control  of  the  commissioners..  7.  The  Act  relating  to  the 
Public  Works  of  Canada  transfers  the  power  of  the  commissioners 
to  the  Board  of  Works,  and  their  power  and  the  right  of  action 
against  them  ceased.  8.  That  the  claim  for  damages,  if  any,  should 
be  made  under  the  Canadian  Act'  9.  That  the  commissioners  had 
only  power  to  do  lawful  acts,  and  have  not  power  to  go  outside  of 
the  railway.  10.  That  the  acts,  if  any,  done,  which  led  to  the  dam- 
age to  the  plaintiff,  were  done  in  1862,  and  no  claim  having  been 
made,  it  is  barred  by  the  Statute  of  Limitations. 

A,  L,  Palmer,  Q.  C,  shewed  cause  in  Hilary  Term.  1.  As  to 
there  being  evidence  of  the  appointment  of  the  commissioners  the 
Act  22  Vict.,  cap.  24,  authorizes  suits  against  them,  and  this  Act 
distinctly  states  their  appointment  by  auttiority  of  19  Vict.,  cap.  17. 
As  to  points  two  and  four  I  contend  that  these  commissioners 
acquire  the  right  by  their  Act  in  pursuance  of  the  statute,  to  have 
the  stream  pass  through  this  land  for  the  purpose  of  maintaining 
and  building  the  railway.  It  became  an  easement  appurtenant  to 
the  railway,  or  the  title  to  the  land  vested  in  the  commissioners  or 
the  Crown  in  the  same  way  that  land  taken  for  building  the  line 
would ;  and  it  became  the  duty  of  the  commissioners  to  keep  it  in 
repair,  and  not  having  done  so,  and  damage  being  caused  thereby, 
they  are  liable.  The  Act  19  Vict.,  cap.  17,  allows  the  commissioners  to 
take  more  than  six  rods  in  width,  where  it  is  necessary,  which  was  the 
case  here.  And  the  land  having  vested  in  them  they  are  entitled  to 
maintain  it  in  the  same  manner  as  the  rest  of  their  fine,  and  to  keep 
open  the  stream  in  the  same  manner  as  it  was  at  first.  If  the  damages 
could  only  be  recovered  by  assessment  under  the  Act,  it  was  the 
duty  of  the  commissioners  to  place  it  on  record  that  they  intended 
to  alter  the  level  of  the  river.  The  plaintiff  could  not  keep  in  repair, 
for  he  could  not  go  on  the  land  to  do  so,  the  land  being  in  defend- 
ants, (Wash,  on  easements,  567).  The  grantee  of  a  way  is  the  party 
who  is  to  make  and  repair  it.  Bell  v.  Twentjnnan  (1  Q.  B.  766). 
The  commissioners  stand  in  the  position  of  owners,  in  fee,  of  the  line. 
The  third  point  is  quite  untenable,  for  the  Act  provides  no  remedy 
against  the  commissioners  for  neglect  of  duty.  It  was  impossible 
for  plaintiff,  when  the  railway  was  completed,  to  be  aware  of  the 
damage  that  he  was  to  sustain  in  this  way,  the  filling  up  of  the 
culvert  since  having  caused  the  injury.  Lawrence  v.  Great  Northern 
Railway  Company,  (4  L.  &,  E.  265),  Turner  v.  Sheffield  Railway 
Company,  (10  M.  &,  W.  425).     The  fifth  point  is  covered  by  the 
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second  and  fourth.  6.  The  130th  section  of  the  British  North 
America  Act  continnes  the  power  of  the  oooamissioners  until  other- 
wise provided  by  Parliament,  and  consequently  iheir  liability.  7. 
The  repeal  of  an  Act  does  not  afibet  any  right  of  action  aecmiw 
before  its  repeaL  The  plaintiff  has  only  recovered  up  to  the  time  d 
the  passing  of  Uie  B^ard  of  Works  Act.  The  Canadian  InterfH^eta- 
tion  Act,  31  Vict,  ci^.  1,  sec  35,  provides  that  when  an  Act  ia 
repealed,  all  penalties,  forfeituresi  be,,  can  be  recovered  that  have 
happened  unoer  the  old  law.  &  This  only  applies  to  acts  done  after 
the  passingof  the  Canadian  Aet^  9.  This  point  is  covered  by  poinl 
two.  10.  There  is  no  bar  by  the  Statute  of  Limitation  here.  Conner 
V.  McLaggan  (2  Kerr  446)  is  in  point  against  the  last  proposition. 

Wetmore,  Attorney  (Jeneral,  contra.  I  contend  that  they  were 
bound  to  shew  the  appointment  of  the  commissioners  by  prooL 
[Ritchie,  C.  J.:  Is  not  the  statutory  declaration  in  the  Act,  22 
Vict.,  cap.  24,  that  they  were  appointed,  sufficient]  ?  I  think  noi 
[Ritchie,  C.  J.:  There  is  nothing  in  the  point].  The  substantial 
point  of  the  case  is  that  the  land  taken  tor  the  diversion  of  the 
stream,  does  not  become  vested  in  the  Crown  under  the  Act  of 
Assembly  to  be  under  the  control  of  the  commissioners,  but  that  the 
new  stream  being  subject  to  public  rights  the  same  as  the  ori^^nal 
stream,  their  control  over  it  ceased  and  they  are  not  liable  for  any 
damages  caused  by  its  becoming  obstructed.  Also  that  the  Act  of 
the  rarliament  of  Canada  having  superseded  them,  the  right  of 
action  against  them  is  gone. 

Cur,  adv.  vtdt 

RncHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court 

In  this  case  it  appeiEu-ed  that  the  commissioners  of  the  European 
and  North  American  Railway,  in  puiBuance  of  the  Provincial  Statute 
19  Yict.,  cap.  17»  took  certain  lands  under  section  two,  which  states — 
"  The  commissioners  for  the  management  and  construction  of  rail- 
ways appointed  under  the  authoritjr  of  an  Act  passed  durinj^  the 
present  session  of  the  Legislature  to  authorizo  the  constmction  ci 
railways  within  this  Province  or  any  of  them,  by  themselves  or  their 
servants,  are  authorized  to  enter  upon  and  take  possession  ot  any 
lands  required  for  the  track  of  the  railways  or  for  stations,  and  they 
shall  lay  off  the  land  by  metes  and  bounds,  and  record  a  descriptioD 
thereof  in  the  Bepntry  ol  Deeds  in  the  county  in  which  the  lands 
are  situate,  and  the  same  shaU  operate  as  a  dedication  to  the  poblk 
of  such  lands ;"  the  lands  so  taken  shall  not  be  more  than  six  rods  id 
breadth  for  tibe  track  exclusive  of  slopes,  of  excavation  and  U 
embankments,  except  when  it  may  be  deemed  advisable  to  alter  the 
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lino  or  level  of  any  pul^e  or  private  carriage  road  or  any  stream  or 
river,  in  which  case  it  shall  be  eompetent  for  the  comnussioners  tQ 
take  such  further  quantity  as  may  be  found  necessary  for  such 
purposes."  The  4th  section  states,  ''  The  commissioners  may  alter 
the  course  of  any  river,  canal,  brook,  stream  or  water-course,  and 
divert  or  alter  as  well,  temporarily  or  permanently,  the  course  of  anv 
such  rivers,  streams  of  water,  roads,  streets  or  ways,  or  raise  or  sink 
the  level  of  the  same  in  order  to  cany  them  over  or  under,  on  the 
bed  of,  or  by  the  side  of  the  railway,  as  they  may  think  proper." 
5th  sec.  The  commissioners  shall  have  power  to  make  oondmts  or 
drains  into,  through  or  under  any  lanos  a^oining  the  railway  to 
carry  off  the  wat^.  On  the  18th  June,  1859,  the  commissioners, 
under  the  said  Act,  took  certain  lands  in  the  parish  of  Sussex,  in  the 
County  of  Kings,  which  was  on  the  21st  June,  1859,  duly  recorded 
in  the  Registry  of  Deeds  of  that  County  for  the  alteration  and 
diversion  of  Salmon  Kiver  and  Trout  Brook,  also  called  Stone  Brook 
in  that  parish  for  the  line  of  railway.  By  these  diversions  a  new 
channel  nad  to  be  made  for  the  two  streams,  and  the  channel  so 
made  was  insufficient  to  carry  off  the  water  during  heavy  freshets, 
and  the  debris  coming  down  fills  up  the  new  channel  at  the  culvert 
and  overflows  the  plaintiff's  land.  It  has  been  gradually  filling  up 
every  year  since  the  railway  was  made.  One  of  the  witnesses,  who 
is  section  foreman  on  this  part  of  the  railroad,  says :  '*  I  know  the 
place,  I  have  been  on  the  road  since  it  was  made.  I  have  seen  the 
bed  of  the  new  stream,  it  is  filled  up  from  the  banks,  it  is  filling  up 
every  year.  I  laid  the  track  nine  miles  up  and  down ;  there  are  two 
feet  of  water  in  the  culvert ;  freshets  cause  the  wash  down  of  the 
banks;  it  would  not  have  occurred  in  the  old  river;  it  could  be 
prevented  by  rip-rapping."  Another  witness  stated :  ''  The  altera- 
tions in  the  new  stream  ought  to  have  be«n  deeper  and  wider ;  at 
first  it  did  not  cause  the  water  to  flow  back  to  affect  the  plaintiff's 
intervale ;  it  has  increased  eveiy  year ;  filled  up  since  the  last  year ; 
has  made  five  or  six  acres  of  the  plaintiff's  intervale  land  not  worth 
mowing ;  it  has  injured  the  plaintiff  £300,  bein^  the  difference  of 
value  before  the  railroad  was  built  and  now ;  me  damage  to  the 
mowing  grounds,  in  1867,  would  be  over  $120.  It  was  contended  by 
the  defendant's  counsel,  that  by  the  Act  of  Assembly  the  new  stream 
becomes  the  stream  for  public  rights  the  same  as  the  original  stream, 
and  no  action  lies  against  the  commissioners  for  consequential 
damages ;  that  the  damage  for  any  land  must  be  applied  for  under 
the  Act  relating  to  the  appointment  of  commissioners,  and  that  com- 
missioners have  no  liablity  imposed  upon  them  to  keep  the  new 
stream  from  fiilling  up  by  the  wash  oi  freshets ;  and  the  plaintiff 
having  obtained  compensation  from  the  commissioners  in  1862  under 


588  CASES  IN  theT  supreme  court. 


McLeod  r«  The  Commissionen  of  the  European  and  North  Americam  Railway. 

the  Act  of  Assembly,  he  is  now  estopped  from  recovering  in  this 
action.  That  the  plaintifTs  claims,  if  any,  must  be  made  to  the 
Government  of  the  Dominion  under  the  Act.  The  jury,  under 
direction  of  the  learned  Judge,  found  the  damages  the  plaintiff*  had 
sustained  between  the  1st  of  August  and  tlie  21st  December,  1SG7. 

This  was  a  motion  to  enter  a  nonsuit  in  this  case.  On  the  argu- 
ment in  shewing  cause  it  was  conceded  by  the  Attorney  Geneml  that 
the  determination  of  the  case  depended  upon  two  points :  1.  That 
the  commissioners  had  a  right  to  divert  the  stream,  and  having 
diverted  it,  and  paid  plaintiff  his  compensation,  the  commissioners 
had  no  more  to  do  with  it,  and  no  duty  or  liability  was  cast  on  them 
with  reference  thereto.  2.  That  the  commissioners  were  superseded 
by  the  Act  of  the  Parliament  of  Canada.  We  think  there  is  nothing 
in  the  second  point,  plaintiff  having  only  recovered  for  damages 
sustained  between  1st  August  and  21st  December,  1807,  the  day  on 
which  the  Act  came  into  force,  and  we  do  not  think  this  Act  deprived 
him  of  the  right  to  recover  such  damages.  As  to  the  first  point  the 
damages  assigned  under  the  Railway  Act,  and  paid  to  plaintiff,  wei-e 
only  those  that  could  naturally  and  fairly  arise  from  the  diversion 
of  the  stream,  made  in  a  reasonable  and  proper  manner,  and  if  the 
commissioners  did  not  make  the  divereion  in  a  proper  and  efficient 
manner,  and  in  consequence  of  their  operations  the  stream  became 
liable  to  obstructions,  which,  had  it  been  properly  made,  would  not 
have  occurred,  or  which  they  could  by  reasonable  care  prevent,  and 
they  neglected  to  do  so,  and  damage  has  thereby  been  occasioned  to 
plaintiff.  We  think  he  should  be  indemnified  by  damages,  such  an 
injuiy  to  his  property  not  having  been  matter  for  which  damages 
were  or  could  have  been  assessed.  The  evidence  shewed  that  the 
injur}'  has  occurred  by  the  diversion  of  the  stream  not  having  been 
efficiently  and  properly  made  by  the  commissioners,  whereby  the 
sauie  became  obstructed,  rendering  it  necessary  that  such  otetruc- 
tions  should  fix)m  time  to  time  be  removed,  and  the  new  stream  kept 
clear  to  save  the  plaintiff's  land  from  being  overflowed.  This,  we 
think,  it  was  their  duty  to  do,  and  the  case  of  Baynell  v,  London  & 
N.  W.  R.  Co.,  (7  H.  &  N.  423),  affirmed  in  the  Exchequer  Chamber, 
(9  Jur.  N.  S.  254),  though  not  directly  in  point,  strongly  establishes 
the  principle  we  think  should  govern  this  case.  We  have  enter- 
tained serious  doubts  as  to  whether  the  plaintiff's  case,  as  proved, 
has  been  set  out  with  the  requisite  technical  accuracy,  but  after 
consideration  we  think  it  is  substantially  set  out,  sufficiently  to 
enable  him  to  recover,  and  we  should  have  been  sorry  to  have  turned 
him  round  on  a  mere  technical  objection,  not  touching  the  merits 
which  are  in  our  opinion  unquestionably  with  the  plaintiff. 

Rule  dischaiged.* 

*  Fisher,  J.,  having  bean  counsel  in  the  cause,  took  no  part. 
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October  25,  1869. 

Where  a  mortgage  on  real  estate  was  given  by  A  to  B  for  the  purpose  of  being  solcU 
and  afterwards  assigned  to  C.  who  took  it  at  a  discount  of  ten  per  cent.  B.,  who  acted 
merely  as  broker  in  the  transaction,  receiving  one  per  cent.  Held,  In  a  suit  for 
foreclosure  against  the  purchaser  of  the  equity  of  redemption  that  the  transaction 
was  usurious,  and  that  even  if  defendant  was  only  the  colorable  purchaser  it  would 
not  affect  the  case. 

Where  the  plaintiff's  bill  was  dismissed  in  conseanence  of  usury,  the  Court  in  appeal 
ref used  to  interfere  with  the  discretion  of  the  Judge  of  the  Court  below,  who  decided 
that  the  costs  should  foUow  the  result  of  the  suit. 

This  was  an  appeal  from  the  following  judgment  of  Mr.  Justice 
Allen,  which  sets  out  all  the  material  facts  of  the  case: — 

The  bill  in  this  case  was  filed  by  the  plaintiffs,  as  executors  and 
trustees  under  the  will  of  Benjamin  Smith,  deceased,  for  the  fore- 
closure of  a  mortgage  given  by  James  McCoskery  to  John  Kinnear 
and  David  S.  Howard,  on  the  3rd  Februaiy,  1858,  to  secure  the  pay- 
ment of  £2,000  in  four  years,  from  the  date,  with  interest  half-yearly, 
which  mortgage  was  assigned  to  Benjaiuin  Smith,  on  the  23rd  March, 
in  the  same  year.  McC^oskery  afterwanls  conveyed  all  his  interest 
in  the  property  to  the  defendant. 

The  defence  is  that  the  mortgage  is  void  on  the  ground  of  usuiy. 
The  onus  is  upon  the  defendant  to  prove  this,  and  if  the  evidence  of 
McCoskery  is  not  contradicted  he  has  proved  it  clearly.  McCosker^*^ 
states  that  in  Januar}-,  1858,  he  applied  to  Smith  for  a  loan  of 
money;  that  Smith  at  first  declined,  but  afterwards  said  he  thought 
he  might  do  something  f oi*  him  and  asked  who  he  did  business  with ; 
that  a  few  days  after  this  Smith  called  upon  him  and  told  him  that 
he  could  accommodate  him,  but  it  nmst  be  through  another  person 
and  asked  whom  he  could  get  to  do  it,  and  ho  (Mc(Joskery)  said 
Kinnear  and  Howard,  to  which  Smith  replied  that  he  must  make 
the  aiTangements  through  them;  that  the  amount  to  be  loaned  was 
spoken  of  at  this  time  but  not  settled.  A  few  days  afterwards  Smith 
told  McCoskery  that  Howard  had  been  speaking  to  him,  and  he 
inquired  a])out  McCoskery  s  business  transactions  with  Kinnear  and 
Howard;  that  it  was  then  agreed  that  Smith  should  advance  the 
money  at  the  ratti  of  eleven  per  cent.  Tliat  a  mortgage  should 
be  given  by  McCoskery  to  Kinnear  and  Howard  for  £2,000,  and 
be  assigned  by  them  to  Smith,  who  was  to  deduct  the  eleven  per 
cent,  from  the  face  of  the  moi*tgage.  He  also  stated  that  he  had 
talked  with  Howard  alxjut  borfowing  money  both  before  and  after 
the  agieement  with  Smith.     He,  Howard,  had  recommended  him  to 
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apply  to  several  persons  for  money,  among  others  to  Smith,  who,  he 
said,  had  plenty  of  money,  but  his  terms  were  high ;  that  after  he 
had  seen  Smith  he  had  another  conversation  with  Howard,  and  told 
him  that  Smith  said  he  thought  he  could  accommodate  him,  to  which 
Howard  answered :  '*  We  can  get  the  money  if  you  will  make  the 
mortgage,  and  chaige  you  no  commission  provided  you  wiUgive  us 
that  8«Je  in  the  Bprms**  referring  to  a  sale  of  goods  MeCxnkery 
expected  to  have  m  the  foUo'^^dng  spring,  and  tiw  he  then  gave 
Howard  instructions  to  get  the  mortgage  drawn.    That  previous  to 
this  he  had  told  Howard  what  Smith's  terms  were;  that  the  mortgage 
was  to  be  diuwn  for  £2,000,  and  that  eleven  per  cent  was  to  be  de- 
ducted from  the  face  of  it. 

The  mortoage  was  drawn  and  executed  soon  after  this  and  deliv- 
ered by  McUoskeiy  to  Kinnear  and  Howard,  who,  he  said,  had  no 
authority  to  assign  or  dispose  of  it  to  any  person  but  Smith;  that 
he  gave  them  the  mortage  with  the  imderstandin^  that  Smith  was 
to  get  it  and  was  to  deauct  eleven  per  cent,  from  the  face  of  it.  At 
the  time  the  mortgage  was  given  McCoskery  was  not  indebted  to 
Kinnear  and  Howard,  or  at  all  events  only  in  a  small  amount,  and 
though  they  held  some  notes  of  his,  falling  due  in  the  spring,  it  is 
not  pretended  that  the  mortgage  was  made  to  secure  the  payment 
of  tnose  notes.  The  amount  received  by  McCJoskery  was  £1,780, 
part  of  which  he  received  from  Smith,  and  the  rest  through  Kinnear 
and  Howard.  To  rebut  this  defence  the  plaintiffs  produce  the  evi- 
dence of  Kinnear  and  Howard;  Kinnear  knows  nothing  personally 
of  the  amingement  with  Smith,  and  appears  to  have  answered  the 
interrogatories  with  a  good  deal  of  caution.  In  answer  to  the  ques- 
tion whether  Mc( -oskery  proposed  to  make  the  mortgage  he  says: 

''AH  I  can  recollect  about  it  is  that  he  came  to  the  office  and  spoke 
about  wanting  money,  and  the  result  was  he  agreed  to  make  this 
mortgage  for  that  puipose."  *  *  "  It  was  arranged  that  the  mortgi^ 
should  be  diuwn  to  Kinnear  and  Howard."  Again  he  sayis:  'TCne 
airangemcnt  was  that  we  (Kinnear  and  Howard)  were  to  sell  it  for 
his  benefit  and  give  him  the  net  proceeds,  we  being  paid  brokerage 
for  our  trouble."  He  said  also  that  no  persons  were  named  to  whom 
they  were  to  apply  to  sell  the  mortgage,  and  that  there  was  no  posi- 
tive limit  to  the  sum  for  which  it  was  to  be  sold;  that  they  got 
£1,800  fi-oin  Smith  for  it  and  took  off  £20  as  commission  for  selling 
it.  HoM^ard  in  his  evidence  says:  ''I  had  several  conversations  with 
McOosker}'  before  the  mortgage  was  given;  he  asked  how  he  oould 
raise  money  for  his  business.  He  said  he  had  a  laige  amount  of 
paper  afloat  with  Mr.  Wiggins'  endorsement,  and  he  had  not  sufficient 
funds  to  i-etire  them.  He  asked  me  what  I  thought  it  best  to  do, 
and  stated  that  he  had  the  property  mentioned  in  this  mortgage 
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entirely  omneambered.  I  then  proposed  to  Mm  to  raise  money  on 
this  property  by  mortgage,  and  tnat  we  could  put  it  on  the  market 
and  sell  it,  and  hand  him  over  the  proceeds;  he  conduded  to  do  so. 
After  the  statement  of  his  mdebtedness  to  me  we  thought  that  about 
ttyOOO  would  be  suffident  to  meet  these  present  purposes.  The 
mortgage  and  bond  were  to  be  drawn  to  Kinnear  and  Howard,  and 
we  were  to  sell  it  for  what  we  could  realise  on  it;  we  were  not 
limited  as  to  price,  but  were  to  do  the  best  with  it  that  we  could. 
I  had  mreTiousfjr  given  him  an  idea  of  what  I  thought  it  would  pro- 
duce, having  previously  sold  similar  mortgages.  £1,800  was  what 
we  sold  it  for  and  was  the  most  we  could  get  for  it.  The  proceeds 
were  accounted  for  to  McCoskery,  less  our  commission  of  one  per 
eentw,  making  liis  balance  £1,780,  which  we  accounted  to  him  for. 
It  was  understood  by  McCoskery  that  we  were  to  have  one  per  cent, 
eommission  for  our  trouble  in  selling  it.  I  had  full  authority  from 
]fcCk)ekery  to  put  the  bond  and  mortgage  in  the  market  and  sell  it 
for  the  largest  amount  I  could  get  for  it,  and  to  sell  it  to  whomso- 
ever I  plea^d."  *  *  "We  put  the  bond  and  mortgage  in  the  maricet 
for  sale;  I  think  I  offered  it  to  Messrs.  Vaughan  and  also  to  Mr.  F. 
A.  Wiggins;  I  am  sure  I  offered  it  to  Wiggins;  I  offered  it  to  them 
for  sale,  they  declined  buying  it;  I  then  offered  it  to  Benjamin 
Smith;  he  purchased  it  for  ten  per  cent  off  the  face,  viz.,  £1,800;  I 
sold  it  to  hmi  for  that  amount.  It  was  to  complete  that  sale  that 
the  assignment,  marked  C,  was  made." 

Though  iliis  evidence  contradicts  McCoskery  on  some  points,  par- 
ticularly with  respect  to  the  right  to  sell  the  mortgage,  it  is  sin^lar 
that  Howard,  though  he  was  examined  some  time  alter  McCoskery 
had  given  his  evidence,  does  not  deny  any  of  the  alleged  conversa- 
tions between  them  about  his  advising  McOoskeiy  to  apply  to  Smith 
for  the  money,  the  terms  upon  which  Bmith  had  a,ffreed  to  lend,  or 
Howard's  offer  to  get  the  money  if  McCoskery  would  make  the  mort- 
gage, so  in  respect  to  the  agreement  to  change  commission,  though 
the  plaintiff  put  in  evidence  two  accounts  rendered  by  Kinnear  and 
Howard  to  McCoskery,  in  which  he  is  charged  ¥rith  various  sums  of 
money  pwd  to  him  on  his  account  between  the  9th  February  and 
the  16th  May,  1858,  and  is  credited  with  £1,780,  as  the  proceeds  of 
this  mortgage,  there  is  no  charge  for  the  one  per  cent,  commission, 
thereby  corroborating  McCaskery  as  to  the  terms  on  which  Howard 
agreed  to  be  made  a  party  to  the  mortgage.  On  the  other  hand,  by 
Se  entry  in  Kinnear  and  Howard's  day-book,  dated  23rd  March, 
1858,  the  sum  of  £1,780  is  credited  to  McCoskery,  £20  (being  one 
per  cent,  on  the  mortgage),  credited  to  commission  account,  and  the 
whole  amount,  £1,800,  is  charged  to  Smith.  It  is  difficult  to  under- 
stand why  this  charge  for  commission  was  not  carried  into  the 
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account  rendered,  if  it  really  was  part  of  the  agreement.  If 
McCoskery  has  given  the  correct  account  of  the  matter  there  would 
be  nothing  extraordinai^  in  Howard's  agreeing  not  to  chai^  com- 
mission, because  McCoskery  had  negotiated  tne  loan  himself,  and 
the  only  trouble  Kinnear  and  Howard  had  w&s  to  i-eceive  the  money 
from  Smith  and  pay  it  over  to  McCoskery  as  he  required  it,  and  for 
doin^  this  they  were  to  have  the  sale  of  his  goods  in  the  spring,  on. 
whicli  they  would  receive  commission. 

Without,  however,  undertaking  to  determine  wliich  party's  exi— 
dence  is  entitled  to  credit,  and  whether  or  not  the  moitgage  was- 
made  on  the  terms  stated  by  Howard,  or  whether  McCoskery  him- 
self obtained  the  loan  from  Smith  on  the  teruLS  he  has  stated,  I  think, 
it  is  shewn  by  the  evidence  of  both  Kinnear  and  ILowai-J  that  the- 
transaction  was  usurious.     It  is  not  disputed  that  if  Kinnear  and 
Howard  were  the  owners  of  the  mortgage,  that  is,  that  it  was  given, 
to  secure  the  debt  due  to  them  from  McC-oskerv,  tliev  woidd  liave  a- 
right  to  sell  it  for  the  best  price  they  could  obtain,  and  the  purchasei' 
could  recover  the  full  amount  because  thei*e  would  Ik?  no  usury  in 
the  original  transaction.     But  here  Kinnear  and  Howard  never  were 
the  ownei-s  of  this  mortgage ;  it  was  not  given  to  secure  any  debt 
due  to  them  from  McCoskery,  nor  did  they  advance  him  any  money 
upon  it,  but  the  whole  of  the  money  which  h\;  receive<l  was  obtaineil 
by  them  from  Smith  upon  the  security  of  the  mortgage,  they  only 
(according  to  their  own  evidence)  acting  in  the  matter  as  the  agents 
or  brokeis  of  McCoskery  in  obtaining  the  money.     The  casi-,  there- 
fore, comes  within  the  principle  of  Petei's  v.  Irish,  (4  Alhn,  32G). 

In  Pai-sons  Merc.  Law  205,  it  is  said,  "  there  is  no  doubt  whatever 
that  the  owner  of  a  note  has  as  good  a  right  to  sell  it  for  the  most 
he  can  get,  as  he  would  have  to  sell  any  goods  or  wares  that  he 
owned.  But  on  the  other  hand  it  is  quite  as  certain  that  no  one  lias 
a  right  to  make  his  own  note,  an<l  sell  that  for  what  he  can  get  for 
this,  while  in  appeamnce  the  sale  of  a  noti'  is  in  fact  th(;  giving  a 
note  foi'  money."  And  in  page  2(l(i,  he  says :  "  If  the  seller  of  a  note 
acquired  it  by  purchase,  or  if  it  is  for  money  advanced  or  lent  by 
him  to  its  full  amount,  he  may  sell  it  for  what  he  can  get ;  but  if 
he  be  the  maker  of  the  note  or  t/uf  a<jnit  o/  thr  maker,  and  i-cceivcs 
for  the  note  less  than  its  face  after  a  lawful  tliscount,  it  is  a  usurious 
loan.  *  *  The  same  mle  must  apply  to  corpomtions,  and  all 
other  bodies  or  pei'sous  who  issue  their  notes  (^r  V>onds  on  interest  if 
sold  by  a  broker  for  them  for  less  than  their  full  amount  it  is  usuri- 
ous." In  3rd  Parsons  on  Contracts  (144)  it  is  said  "  if  the  paj^T 
lends,  and  the  borrower  gives  his  notes  for  legal  interest,  the  lender 
having  thus  acquired  the  note  may  afterwards  sell  it  for  the  most 
he  can  get,  and  it  is  obvious  that  the  lender  takes  nothing  usurious; 
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if  he  loses  by  the  seeond  tmuaaetioii.  and  the  purchaser  gains,  it  is  a 
low  and  gain  on  a  purdiaae,  and  not  oa  a  loan  and  both  on  authority, 
and  on  general  prineiples'  ii  woold  seem  that  the  first  owner  of  the 
note  must  pay  £or  m  ftdl  amount,  or  else,  though  he  may  say  he 
purchases  it  or  the  mdk^er,.  in  faet  he  only  lends  on  hia  security,  and 
that  usuriously.  Again,  if  this  be  true,  when  the  parties  deal  directly 
together  it  should  l^  equally  true  where  they  deal  through  an  agent, 
and  then  it  would  follow  tha^  if  the  maker,  whom  we  may  suppose 
to  be  one  of  our  railroad  corporationB,  issues  its  notes  or  bonds  and 
gives  them  to  a  broker  to  raise  money  on  them  for  the  us  eof  the 
corporation,  and  the  broker  sells  them  to  his  customers  for  less  than 
the  face  or  par  value,  such  a  transaction  would  be  a  loan  and  usuri- 
ous loan  from  those  customers  to  the  corporation."  The  law  thus 
stated  by  Professor  Parsons  is  so  apposite  to  this  case  that  it  needs 
no  apology  for  quoting  it  at  length.  In  whatever  way  this  case  is 
viewed,  whether  as  a  direct  agreement  between  Smith  and  McCoskery 
or  as  an  agreement  made  wiui  Smith  through  the  agency  of  Kinnear 
and  Howard,  the  real  transaction  was  a  loan  at  either  ten  or  eleven 
per  cent,  interest,  and  though,  according  to  the  evidence  of  Howard, 
there  may  have  been  the  form  of  a  sale,  it  was  very  evident  that 
there  was  not  and  could  not  in  this  case  be  any  actual  sale,  Smith 
being  in  fact  the  first  owner  of  the  mortgage  and  the  only  pei-son  to 
whom  McCoskery  was  indebted: 

It  cannot  affect  this  case  though  the  defendant's  purchase  of  the 
equity  of  redemption  may  be  cmly  colourabla  The  only  question 
here  is  whether  the  mortgage  is  void  imder  the  statute  of  usury, 
and  being  of  the  opinion  that  it  is  so  the  bill  must  be  dismissed,  and 
according  to  the  general  rule  the  costs  must  follow  the  result,  though 
it  would  have  been  more  satisfactory  to  me  if,  in  this  case,  I  could 
have  felt  myself  justified  by  the  authorities  in  refusing  the  defend- 
ant his  costs.     Bill  dismiss(xl  with  costs. 

Wetmaye,  Attorney  Geneml,  and  J.  A.  Wright,  for  the  appellants. 
The  grounds  of  appeal  are :  1.  That  the  defence  that  the  contract 
was  usurious  is  not  available  to  the  purchaser  of  the  equity  of 
redemption.  2.  That  there  was  no  evidence  of  usury  and  no 
evidence  that  Kinnear  and  Howard  were  the  agents  of  McCoskeiy 
to  obtain  money  at  a  usurious  rate.  3.  That  the  Judge  should  have 
directed  an  issue  to  try  whether  there  was  usury  or  not.  4.  That 
.  the  learned  Judge  was  wrong  in  dismissing  the  bill  with  costs. 
There  is  no  usury  in  this  case.  Here  McCoskery  is  indebted  to 
several  parties,  amongst  others  to  Kinnear  and  Howard,  he  gives 
them  a  mortgage  of  his  property  for  £2000,  with  instruction  to  sell 
it  for  the  best  price  they  can  obtain,  and  they  would  have  broken 
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their  agreemc^nt  had  they  not  done  so.  There  was  in  this  case  the 
transfer  of  the  pi-ojx?rty  by  instrument  under  seal ;  it  was  not  like 
handing  a  man  a  note  and  the  consideration  was  not  usurious. 
Even  if  defeated  on  the  main  point  the  defendant  is  not  entitled  to 
costs.  [Ritchie,  C.  J.:  (.an  a  Court  of  Appeal  interfere  w4th  the 
Judge's  discretion  in  that  particular?]  (Considering  the  unsatisfac- 
tory character  of  McOoskery's  evidence,  and  that  he  was  contradicted 
by  iHith  Kinnear  an<l  HowanI,  and  upon  the  whole  e\ndence,  we  con- 
tend that  the  transfer  was  an  absolute  transfer  to  Kinnear  and 
Howard  for  a  good  consirlcmtion,  and  that  Wtween  these  parties 
there  was  no  usury. 

Ihif,  Q.  (\,  contra.  A.s  to  the  question  of  costs  that  cannot  be 
raised  now  because  the  Comt  of  Appeal  will  not  take  into  consider- 
ation a  (question  not  presented  to  the  C^ourt  below.  As  to  the  ques- 
tion of  usury  it  is  not  necessary  to  take  up  the  time  of  the  Court 
in  citing  authorities.  If  this  case  can  be  supported  there  was  no 
occasion  to  repeal  the  usury  laws.  No  doubt  the  mortgage  was 
made  to  be  shaved;  as  l)etween  Kinm^ar  and  Howard  and  McCos- 
kery  no  consideraticjn  passed  at  all,  they  acted  merely  as  brokers. 
[RiTCHiK,  0.  J.:  They  admit  that,  and  if  not  they  were  clearly  the 
agents  of  Smith.]  Th»*ir  testimony  is  quite*  reconcilable  with  the 
transaction  being  usui'ious.  The  case  is  not  distinguishable  from 
Peters  r.  Insh  (4  Allen,  .SoTj. 

^Ritchie,  i\  J. — Whether  the  account  given  by  McCoskery  or  Kin- 
near or  H(jward  of  this  tmnsaction  is  taken  as  correct,  thei'e  is  a  clear 
case  of  usury  (»stablish(Ml.  I  have  nothing  to  add  to  wdiat  I  said  in 
Petei-s  r.  liish  (4  Allen  820).  What  I  then  said  is,  in  my  opinion, 
strictly  applicable  to  the  present  case.  "  If  this  is  not  usury  I  can- 
not conceive  what  usury  is,  the  attempted  cover  is  too  flim.sy  to  hide 
for  a  moment  the  real  transaction,  and  using  an  old  expression,  'wink 
we  I  ver  so  hard,'  unless  wilfully  blind,  we  cannot  fail  to  see  through 
it."  As  to  the  appeal  for  costs,  Caten  v.  Caten,  (L.  R.  1  Ch.  159), 
and  (liappell  r.  Purdy,  (2  Ph.  227),  Tayler  v.  Dowlan,  (L.  R.  4  Ch. 
App.  ()07),  I  think  clearly  shew  that  in  «uch  a  case  &s  this  we  can- 
not interfere.     The  appeal  must  be  dismissed  with  costs. 

Wkldon,  J. — I  am  of  the  same  opinion.  This  is  aclearcaaeof 
usury,  the  tmnsfer  from  McCoskeiy  to  Kinnear  and  Howard  was  a 
mei-e  blind  to  cover  the  transactioD,  which  was  really  between 
McCoskerj'  and  Smith. 

Fisher,  J.,  concun-ed. 

Judgment  accordingly. 
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K.,  who  held  a  quantity  of  Iocs  claimed  by  P.,  soM  them  to  H.,  who  placed  the  money 
in  the  hands  of  defemlant,  lx)th  parties  agreeing  that  if  not  repleWed  by  P.  in  six 
days  it  was  to  be  paid  to  H.  P.  was  about  to  replevv,  but  before  the  six  days  ex- 
pired K.  agrewl  \%nth  him  to  submit  tlie  matter  to  arbitration,  the  money  to  abide 
the  event,  but  after  the  time  clajiscd,  K.  refused  to  arbitrate,  and  claimed  the 
money  under  the  first  agreement. 

Held,  In  an  action  against  defemlant  on  the  first  agreement  for  the  money,  that  as  the 
substituted  agreement  altered  the  position ^>f  the  parties,  it  was  an  answer  to  the 
action. 

This  was  an  action  brought  hy  the  administmtoi-s  of  Samuel 
Keith,  to  recover  a  sum  of  money  placed  by  him  in  the  Imnds  of 
defendant,  tried  before  Wkldon,  J.,  at  the  last  St.  John  NovemVK>r 
Circuit.  It  appeared  that  Keith  had  in  his  possession  one  hundred 
and  forty-one  M.  logs,  which  were  claimed  by  one  Pol  ley,  wliich  ho 
sold  to  Veinon  Hanson  on  the  !)th  July,  1800,  and  on  that  day  a 
memorandum  in  writing  was  made  between  defendant  as  attorney 
for  Keith  and  Hanson,  by  wliieh  after  reciting  the  sale  it  was  agreed 
that  the  money,  amounting  to  £193  17s.  Od.,  should  be  deposited  in 
defendant's  hands  to  l>e  paid  to  Keith  if  Policy  did  not  replevy  the 
logs  within  six  days,  and  in  case  they  weie  replevied  to  l)e  paid  to 
the  party  who  was  successful  before  the  sherift*'s  ju^J^  Before  the 
six  days  expired  Keith  and  PoUey  agreed  to  refer  the  ownei-ship  of 
the  logs  to  arbitration,  the  owner  to  I'eceive  the  money,  and  in  con- 
sequence no  replevin  was  issued  by  Policy ;  but  after  the  six  days 
were  pa.st  Keith  refused  to  sign  arbititition  bonds  or  consent  to  an 
arbitration,  as  he  had  agieed,  and  clainu'd  the  money  from  defendant, 
who  refused  to  give  it  up  until  tlu?  arbitration  had  l)een  ha<l,  alleging 
that  he  heM  it  as  trustee  between  Policy  and  him.  Plaintiffs 
declared  on  the  fii-st  agreement.  The  learned  Judge  left  it  to  the 
jury  to  find  whether  there  was  a  substituted  agreement  or  not,  if 
there  was  drfendant  was  entitled  to  a  verdict,  if  not  they  should 
find  for  plaintiff.  The  jury  found  that  there  was  a  substituted 
agreement,  and  a  verdict  for  defendant. 

Wetmovpy  Attorney  General,  in  Hilary  Tenn,  obtained  a  rule  7u.si 
for  a  new  trial  on  the  ground  of  misdirection,  contending  that  Keith 
had  a  right  to  revoke  his  submission  to  arbitiution,  that  he  had  done 
so  and  tliat  the  time  named  on  the  first  agi-eement  having  elapsed 
he  had  a  right  to  i-ecover. 

S.  R.  Thomson,  Q.  C,  shewed  cause  in  Trinity  Tenu.  We  contend 
that  the  plaintiffs  abrogated  the  first  agreement  and  substituted 
another,  and  that  not  having  declared  upon  the  substituted  agree- 
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ment  but  on  the  first  they  cannot  recover.  Hanson  had  no  interest 
in  who  got  the  money  and  was  not  interested  in  the  abrogation  of 
the  first  agreement,  and  although  the  second  agreement  was  not  in 
writting  I  contend  that  it  was  not  necessaiy  to  be  so.  Smith  Law 
of  Con.  90.  Keith  could  not  recover  this  money  as  money  paid  to 
his  use  unless  he  shewed  title  to  the  logs.  If  he  could  have  shew 
that  he  had  paid  money  for  the  logs  he  might  possibly  have  recovei'ed 
on  inoney  had  tuid  received,  but  he  cannot  as  the  case  stands. 

jP.  E.  BarkeVy  contra.  This  is  an  agreement  between  Keith  and 
Hanson  to  which  Policy  is  no  party.  We  rely  on  the  firet  agi-ee- 
ment.  The  defendant  accepted  the  money  under  it  and  was  to  pay 
it  over  in  case  a  certain  contingency  happened  which  has  coine  to 
pass ;  he  is  therefore  liable  If  Keith  had  substituted  another  agree- 
ment it  could  not  affect  Hanson's  right.  Ritchie,  C.  J, :  In  this 
action  it  is  competent  for  plantiffs  to  set  up  jtts  tertii  of  Hanson, 
Keith  having  agreed  to  abide  by  the  arbitration.]  I  contend  there 
could  be  no  substituted  agi*eement,  and  if  there  was  the  death  of 
Keith  would  be  revocation  of  it.  There  was  evidence  that  the 
money  belonged  to  Keith  as  against  Skinner,  and  no  evidence  that 
the  latter  consented  to  receive  it  under  any  substituted  dgi-eement 
I  submit  that  there  was  a  misdirection  in  telling  the  jury  that  the 
second  agreement  might  be  substituted  for  thji  fii'st,  and  that  Hanson 
was  not  atfected  by  it  and  had  no  interest  in  it.  It  Is  scaixjely  neces- 
saiy to  cite  authorities  to  show  that  a  party  can  revoke  an  agree- 
ment such  as  this  to  submit  to  an  arbitration  at  any  time  before  the 
bonds  are  executed. 

Cui\  (ulv.  vult. 

Ritchie,  C  J.,  now  delivered  the  judgment  of  the  Court. 

This  action  was  tried  before  Weldon,  J.,  at  the  St.  John  Circuit 
in  November  last.  The  facts  of  the  case  are  these :  On  the  9th  July, 
18GG,  Samuel  Keith,  the  intestate,  had  in  his  possession  one  hundred 
and  forty -one  thousand  logs,  which  James  Policy  claimed^  Hanson 
being  desiix)us  of  purchasing,  with  the  consent  of  Policy  and  Keith, 
took  the  logs  and  paid  into  Skinnei's  hands  £193  17s.  Od„  to  repre- 
sent the  logs,  under  the  following  memorandum  : — 

Mr.  Samuel  Keith  has  this  day  sold  to  Mr.  Vernon  Han»on  one  hundred  and  forty- 
one  thousand  superficial  feet  spruce  and  pine  Ip^  at  27b.  6d.  per  thonaand,  amoimtisg 
tu  £193  178.  6d.  The  money  to  l>e  de^Kwited  m  the  hands  of  C.  K*  Skinner,  tiiere  to 
remain  for  a  period  of  six  days,  until  it  be  seen  if  Mr.  Polley  retderyt  than ;  if  ha 
does  not  replevy  them,  then  to  be  paid  to  Mr.  Samuel  Keith  at  the  end  of  mx  davs; 
if  he  does  replevy  them,  then  to  the  party  that  may  be  sucoMsfnl  en  fhe  trud  beifon 
t^e  sheriff's  jury.    It  being  understocHl  tliat  ilP  the  logs  are  replevied  that  Mr.  H«DMn 
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will  tee  that  a  claim  be  put  in  before  the  sheriff,  either  in  hii  nanie  or  the  name  of 
Samuel  Keith,  aa  counsel  may  direct,  and  that  Mr.  Keith  will  save  Mr.  Hanson  harm- 
less in  defending  the  suit  Mr.  Keith,  though,  not  to  be  Ijlable  for  any  more  damage 
than  the  expense  of  defending  the  replevin  suit,  which  e^tpense  means  legal  charges 
and  lawyers  fees. 

SAMUEL  K£:ITH. 

July  9th,  1866.  By  his  Attorney,  C.  N.  SKINNER. 

VERNON  HANSON. 

Out  of  this  money  has  been  kept  977.55  for  Jacob  Ck)vey,  tor  bringing  the  logs  down, 
for  which  Mr.  Skiimer  is  not  to  be  held  liable  as  above. 

V.  H. 
8.  K. 
By  C.  N.  S 

PoUey  had  employed  an  attorney  to  issue  a  replevin  for  the  logs, 
but  before  the  expiration  of  the  six  days  PoUey  and  Keith  made  a 
new  arrangement,  whereby  they  agreed  that  the  dispute  about  the 
logs  should  be  left  to  the  decision  of  arbitrators,  ana  Skinner,  who 
was  Keith's  attorney,  spoke  to  the  attorney  of  PoUey,  to  prevent  the 
issuing  of  a  replevin;  the  money  to  be  held  in  Skinner's  hands  until 
the  arbitmtors  should  decide  who  owned  the  logs,  and  such  owner  to 
receive  the  money.  This  new  agi'eement  being  entered  into  by  Keith 
and  Policy  it  was  agreed  that  they  should  enter  into  arbitration 
bonds,  the  money  to  abide  the  event  of  the  arbitration  thereunder. 
It  was  understood  that  Keith  was  to  return  home  and  come  to  St. 
John  in  about  ten  days,  or  soon  after  the  King's  County  Circuit, 
when  the  attorney  of  Policy,  and  Mr.  Skinner,  the  attorney  of  Keith, 
could  attend  to  preparing  the  arbitration  bonds.  Policy,  in  conse- 
quence of  this  arrangement,  did  not  proceed  to  replevy  the  logs.  On 
tne  24th  July  Keith  infonned  the  defendant  that  he  would  not  arbi- 
trate, and  the  six  days  having  expired  he  claimed  the  money  in 
defendant's  hands.  Defendant  informed  him  that  he  held  the  money 
as  trustee  between  PoUey  and  Keith,  and  he  would  not  pay  until  the 
arbitration  agi-eed  upon  was  had,  as  PoUey  had  under  the  agreement 
forborne  to  issue  a  replevin. 

The  learned  Judge  directed  the  jury  that  by  the  agreement  of  the 
9th  July,  the  money  paid  into  Skinner's  hands  by  Hanson  would  be 
the  intestate  Keith's  if  replevin  was  issued  within  six  days,  unless  a 
new  agreement  was  made  between  Keith  and  PoUey,  and  Policy's 
situation  was  altered;  if  so,  the  new  agreement  would  supersede  the 
first  one.  The  question  was  for  the  jury;  if  there  was  a  new  or  sub- 
stituted agreement  the  defendant  was  entitled  to  a  verdict.  If  the 
Jury  found  there  was  no  substituted  agreement,  by  the  one  of  tlie  9th 
of  July  the  plaintiffs  were  entitled  to  recover  the  money.  The  jury 
found  the  substituted  agreement. 

A  rule  nisi  was  obtained  on  the  ground  of  misdirection,  it  being 
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contended  that  Keith  could  revoke  the  submission  to  arbitration, 
which  he  did,  and  that  tlie  pai^tios  would  be  recalled,  their  original 
rights  under  the  fiist  agreement,  and  Polley  not  having  replevied 
within  the  six  days,  Keith  was  entitled  to  the  money. 

We  think  Keith  could  not  revoke  the  sulmiission  after  having: 
entered  into  it  and  thereby  rescind  the  agreement  so  as  to  alter  Pol- 
ley's  rights.  Before  the  breach  of  the  first  agreement  a  new  agi*ee- 
ment  is  entered  into,  varying  the  contract  in  an  esstmtial  part  by 
alteiing  the  tribunal  to  settle  the  right  in  the  logs  and  establish  to 
whom  Skinner  should  hand  over  the  money.  The  latter,  then,  is  a 
substituted  contract  and  is  an  answer  to  an  action  in  the  fonner. 
In  Taylor  v.  Hilary  (1  C.  M.  &  R.  742)  the  Court  says:  Before  the 
breach  of  the  first  agreement  a  new  agreement  is  entered  into  vary- 
ing the  contract  in  an  essential  part,  the  time  of  payment,  the  latter, 
then,  is  a  substituted  contract  and  is  an  answer  upon  the  former. 
In  this  case  Keith  and  Polley,  during  the  six  days  that  Polley  was 
to  replevy,  made  a  new  arrangement  and  agreement  in  lieu  of  the 
fii>5t,  and  by  this  substituted  agreement  the  rights  of  the  paities 
must  be  detennined.  ^^  ^^ 

Rule  discharged. 


Thomas  v.  McLeod  and  othei-s,  executors  of  William 

Mc:Leod,  deceased. 

October  :)0,   1869. 

M  made  a  promisory  note  payable  to  his  own  order,  which  lie  eudoraed  and  cave  to 
his  son-in-law,  S,  as  a  gift  by  way  of  advancement  to  his  daughter,  the  M*ife  of  i>. 
After  it  was  overtlue  »S  transferred  it  to  plaintiff  for  a  valuable  consideration. 

Held,  That  the  iirst  consideration  was  not  suthcient  and  that  i>laintifi'  having  taken  it 
when  overdue  aU  equities  attached. 

Assumpsit  on  a  promissory  note  for  SI  .200  tried  before  WelduX, 
J.,  at  the  St.  John  November  (/ircuit.  The  noU^  was  drawn  by  the 
late  WuL  McLeod,  in  his  lifetime,  payable  to  his  own  order,  endorsed 
by  him  and  delivered  to  George  Stymest,  who,  when  it  fell  due,  took 
it  up  and  afterwards  transferred  it  to  plaintitf  for  a  valuable  con- 
sideration, Stymest  was  McLeod's  son-in-law,  and  proved  on  the 
trial  that  the  note  had  been  given  to  him  as  a  gift  by  way  of  ad- 
vancement to  his  daughter,  Stymest's  wife,  there  bein^  no  valuable 
consideration  for  the  note.     A  verdict  having  been  found  for  plaintiff, 

Wetviorey  Attorney  General,  in  Hilary  Tenn,  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  (infer  alia)  that  the  note  was  a  gift, 
and  being  without  consideration  could  not  be  recovered. 
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C.  W.  Weld(/ii  shewed  cause  in  Trinity  Term,  contending  that 
the  consideration  of  natural  love  and  affection  was  sufficient,  and 
the  note  being  given  by  way  of  advancement  to  the  daughter  of  the 
maker  might  be  recovered  on. 

S.  R.  Thamson,  Q.  C,  contra.  There  is  clearly  no  consideration 
for  this  note;  it  is  merely  a  gift,  and  the  plaintiff  having  taken  it 
after  it  was  overdue  was  put  upon  his  inquiry  and  takes  it  subject 
to  all  equities. 

Cur.  tulr.  vvlt. 

§ 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Coui-t. 

ThLs  Avas  an  action  on  a  promissory  note  drawn  by  Wm.  McLeod, 
payable  to  his  own  order,  endorsed  by  him  and  delivered  to  George 
Btymest,  who,  after  the  note  fell  due,  took  it  up  and  subsequently 
transferred  it  to  plaintiff  for  a  valuable  consideration.  Styniest  had 
married  the  defendant's  daughter  and  on  the  tiial  pruvird  that  the 
note  had  been  given  to  him  by  the  late  Wm.  McLeod  in  his  life-time, 
as  a  gift  by  way  of  advancement  to  his  daughter,  Stymest's  wife. 
The  consideration  alleged  in  this  case  is  not  sufficient  to  sustain  a 
contract.  It  is  an  undoubted  rule  of  law  at  the  present  day  that  a 
mere  moral  consideration  cannot  support  an  assitmjmt.  The  consid- 
eration of  blood  or  natural  love  and  affection,  though  for  some  pur- 
poses a  good  one,  will  not  suffice  to  sustain  a  promise  and  does  not 
apply  t^)  simple  contracts;  and  the  general  principle  which  governs 
other  simple  contracts  applies  also  to  bills  of  excliange  and  promis- 
sory notes,  namely,  that  ex  niulo  pacfo  non  oriter  actio.  It  is  essen- 
tial to  a  gift  that  it  goes  into  effect  at  once,  a  gift  Ivfrr  vivos  by  a 
note  or  promise  not  under  seal  is  not  a  present  gift  but  a  mere 
promise  without  a  consideration,  if  it  is  paid  in  due  coui*se  it  be- 
comes a  completed  and  irrevocable  gift,  till  then  it  is  only  a  simple 
executory  contract  with  no  consideration  to  support  it.  The  note  in 
this  case  having  been  transfeiTed  to  plaintiff  after  it  was  over-due 
all  equities  attach.  He  cannot  recover,  it  being  open  to  the  defend- 
antsS  to  avail  themselves  of  the  want  of  consideration  as  against  him, 
in  the  same  manner  that  they  could  have  done  had  the  action  been 
brought  in  the  name  of  Stymest 

Rule  absolute  for  new  trial. 
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Plaintiff  and  M.  bnilt  a  vesael,  of  which  defendant  became  master,  purchasing  a  six- 
teenth from  M.  and  a  sixteenth  from  plainti£f,  which  he  did  not  pay  for.  The  vessel 
being  in  ditlicuties  at  Boston,  U.  S.,  and  $1,240  due  defendant  for  wages,  he,  in  con- 
sideration of  81,000,  by  deed  of  sale  transferred  to  plaintiff  all  his  right  in  thewsselt 
and  released  all  claim  on  account  of  wages. 

Held,  In  an  action  to  reoorer  the  price  of  the  aizteentii,  that  parol  evidence  was 
admissible  to  prove  that  the  plaintiff,  at  the  time  of  the  deed  bemg  executed  by  de- 
fendant, verbally  agreed  to  renounce  all  claim  to  the  purchase  money. 

This  was  an  action  to  recover  the  purchase  money  of  one-sixteenth 
of  a  vessel  called  the  Julia  Lingley,  tried  before  Fisher,  J.,  at  the 
St.  John  May  Circuit  The  vessel  was  built  in  the  spring  oJE  18CC, 
by  the  plaintiff  and  one  McLean,  and  the  defendant  was  appointed 
master  and  became  the  purchaser  of  one-sixteenth  from  plaintiff  and 
a  sixteenth  from  McLean,  but  did  not  then  pay  for  the  share  pur- 
chased from  the  plaintiff.  The  vessel  sailed  to  Glasgow,  from  thence 
to  South  America,  and  finally  airived  at  Boston,  IT.  S.,  where  she 
was  libelled  in  the  Admiralty  Court,  and  sold  to  pay  the  seamen's 
waijes,  a  balance  of  $5,489.75  being  left  for  the  owners,  which  the 
planitiff  received.  At  this  time  tne  gross  earnings  of  the  vessel 
amounted  to  S1G,640,  of  which  the  defendant  received  no  part,  and 
SI. 240  was  due  him  for  wages.  While  in  Boston,  he  executed  a  deed 
of  sale,  by  which,  in  consideration  of  81,000,  he  conveyed  to  Lingley 
all  his  interest  in  the  vessel,  all  his  right  and  interest  in  her  earn- 
ings, and  released  all  claims  for  wages.  Defendant  proved  that  at 
the  time  of  executing  this  instrument,  the  plaintiff  orally  a^-eed  to 
release  him  from  all  claims  in  repect  al  the  purchase  money  of  tlic 
vessel.  This  last  evidence  was  objected  to  by  the  plaintiff's  counsel 
on  the  ground  that  it  was  inconsistent  with  the  written  agreement, 
but  was  received  by  the  learned  Judge,  and  a  verdict  rendered  for 
the  defendant. 

C.  W,  Weldon,  in  Trinity  Term  last,  obtained  a  rule  nwi  for  a  new 
trial  on  the  ground  that  this  evidence  was  improperly  received. 

F.  A.  Mo)^nson  now  shewed  cause.  The  parol  evidence  does  not 
alter  or  vaiy  the  terms  of  the  deed,  for  the  deed  was  executed  by 
the  defendant  alone  to  transfer  to  the  plaintiff  his  share  of  the  vessel, 
and  release  all  claims  upon  her,  and  all  that  it  purports  to  do  it  has 
done.  Neither  does  it  vary  the  consideration,  for  the  defendant  does 
not  attempt  to  deny  that  he  received  the  $1,000,  but  merely  proves 
that  the  transfer  by  him  of  the  vessel  was  in  consideration  of  the 
plaintiff  releasing  him  from  payment  of  the  purchase  money.  Even 
if  this  parol  evidence  sought  to  vary  the  consideration  I  submit  that 
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it  is  admissible,  for  evidence  which  varies  tiie  coiteid^ration  oif  a  wHt^ 
ten  instrument  does  not  necessarily  afteCt  its  Djwration,  especially  in 
the  case  of  a  deed  of  sale.  Milcmlays  casd,  (1  Coke,  416),  Rex  t). 
Scammondan,  (3  T.  R.  474),  and  Bishop  v.  Robinson,  (ante  68),  lately 
decided  in  this  Court.  The  consideration  named  in  a  deed  does  not 
operate  as  an  estoppel,  therefore  it  is  open  to  a  party  to  a  deed  to  go 
behind  the  consideration  there  set  out.  t)uchess  of  Kingston's  case, 
(8  Smith,  L.  C,  710).  A  deed  of  sale  is  the  execution  of  the  contract 
of  sale,  but  it  is  not  the  contract.  It  is  quite  competent  for  defend- 
ant to  give  evidence  of  a  contract  collateral  to  the  written  agi-eemeut. 
Lindley  v.  Lacy,  (35  L.  J.  7),  is  on  all  fours  with  this  case.  There, 
Erie,  C.  J.,  said,  "  The  question  is,  does  it  appear  from  the  written 
agreement,  that  it  was  meant  to  contain  all  that  was  intended  to  be 
binding  between  the  parties,  if  so,  nothing  can*  be  added  to  it."  But 
here  there  is  no  agreement  mutually  binding,  and,  therefore,  it  can- 
not be  said  that  the  written  instrument  contained  the  whole  contract. 
On  all  principle  and  authority,  the  evidence  was  clearly  admissible, 
and  the  rule  should  be  discharged. 

^^ffy  Q-  C.,  conti-a.  It  is  not  necessary  to  cite  authorities  to  shew 
that,  as  a  geneiul  proposition  of  law,  parol  evidence  cannot  be  ad- 
mitted to  contradict,  alter  or  vary  a  written  agreement.  There  are, 
indeed,  exceptions  to  this  rule,  out  the  present  case  does  not  come 
within  any  of  them.  There  is  an  evident  inconsistency  between  the 
two  contracts,  for  if  the  deed  was  given  for  a  final  settlement,  how 
can  the  matter  l>e  opened  up  now  oy  parol?  [Ritchie,  C.  J.:  The 
strong  point,  to  my  mind,  against  you  is  that  the  transfer  of  the  ves- 
.sel  was  required  by  statute  to  be  made  in  writing,  in  a  certain  way, 
and  the  fact  of  such  a  transfer  being  made  by  deed,  is  not  incon- 
sistent with  there  being  another  matter  with  reference  to  which  they 
had  agreed.] 

Ritchie,  C.  J. — While  I  would  be  extaremely  sorry  to  break  down 
the  wholesome  rule  of  law,  that  a  written  contract  cannot  be  con- 
tradicted by  parol  testimony,  I  would  be  equally  sorry  to  break 
down  the  rule  that  a  written  contract  can  be  supplemented  by  parol 
evidence.  In  this  case,  under  the  registry  acts,  the  vessel  could  only 
be  transferred  by  defendant  to  plaintiff  by  means  of  a  written  instru- 
ment. The  defendant  swears  uiat  at  the  time  he  made  this  transfer 
by  deed  of  sale,  the  plaintiff  agreed  to  relea.se  him  from  the  claim 
he  had  against  him  on  account  of  the  price  of  his  share  in  the  ves- 
sel. There  is  certainly  nothing  in  this  statement  of  defendant  in- 
consistent with  the  deed.  Defendant  performed  his  pai*t  of  the 
contract,  which  was  to  transfer  the  vessel,  and  it  is  only  right  that 
the  plaintiff  should  do  what  he  agreed  to  do,  which  was  to  abandon 
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and  release  his  claim  to  the  purchase  money.  He  is  not  in  a  posi- 
tion to  recover  what  he  has  agreed  to  abandon.  I  am  of  opinion 
that  the  evidence  was  properly  admitted. 

Allex,  J. — I  cannot  see  that  in  this  case  the  parol  e\Hdence  in  any 
way  contradicts  the  deed.  Malpas  v.  the  London  and  South  Western 
Railway  Company  (L.  R.,  1  C.  r.  380)  is  a  much  stronger  case  than 
this.  Parol  evidence  is  achnlssible  where  it  does  not  conti-adict,  but 
merely  supplements  the  >\Titteri  contract. 

Weldox,  J. —  I  am  of  the  same  opinion. 

FrsHEU,  J.,  concuiTed. 

Rule  discharsjed. 


McLeoi)  v.  Carman  and  others. 

OCTOBKR    :]0,    \S6iK 

It  is  not  competent  for  a  party  who  UadorseB  a  note,  and  delivers  it  to  a  hank,  to  set 
up  as  a  defence  that  the  signature  of  tlie  maker  w;i8  forced. 

In  an  action  l:»y  a  honajidf  hohler,  against  the  indorsers  of  a  promissorj'  note,  a  notice 
of  defence  that  tlie  indorsement  was  made  hy  one  of  tlie  partners,  in  tlie  name  of 
the  firm,  without  the  sanction  of  the  rest,  and  that  the  note  was  unconnected  with 
the  business  of  the  lirm,  was  held  to  be  bad. 

In  an  action  against  the  indorsers,  a  notice  of  defence  that  tlie  holder  (»f  tlie  note  be- 
fore it  became  due  had  released  the  indorsers  from  aU  actions  and  cauK(?s  of  action, 
judgments,  bills,  notes,  accounts,  claims,  and  deniiuids,  at  law  or  in  evpiily  was  helil 
to  be  good. 

This  was  an  action  on  a  promissoiy  note  against  the  defendant 
and  B.  Lingley,  wlio  is  not  brought  into  Couit,  as  indoi-sei-s  under 
the  name  and  style  of  Carman  i:  Co,  Tlie  note  was  mad(^  )»v  Oswell 
and  Albert  T.  Smith  in  favor  of  Canuan  «Sc  Co.,  and  indorse<l  by  theui. 
There  were  two  notices  of  defence.  I.  That  the  note  was  )iot  made 
by  0.  «^  A.  T.  Smith,  as  alleged,  but  was  feloniously  forg«^d  by  one 
of  the  defendantvS,  Lingley,  without  the  knowledge  of  tiio  others, 
and  frau^lulently  issued  by  Lingley  and  not  made,  issued,  indorsed 
or  negotiated  for  matters  connected  with  the  business  of  the  firm  of 
Carman  c^  Co. ;  that  notice  was  given  to  the  Conuuercial  Bank  who 
were  then  holders  of  the  note,  and  that  the  plaintiff  took  the  note, 
after  it  became  due,  subject  to  all  equities.  2.  Tliat  before  the  note 
became  due  Lingley  indorsed  the  notes  to  the  Commercial  Bank,  and 
they  being  holders  of  the  note  and  entitled  to  demand  the  money  in 
the  declaration  mentioned,  released  Lingley  from  all  actions  and 
causes  of  action,  judgments,  bills,  notes  and  accounts,  claims  and  de- 
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mands,  whatsoever,  both  at  law  or  in  equity,  or  otherwise  howsoever^ 
whicli  against  him  the  bank  then  had  or  ever  had  from  the  begin- 
ning of  the  world  to  the  date,  and  thereby  released  him  from  all 
promises  in  the  declaration  mentioned,  and  plaintiff  obtained,  the 
notes  after  the  same  became  due,  and  after  the  release. 

C.  W.  Weldi/n,  in  Trinity  term  last,  moved  to  set  the  notices  of 
defence  aside  on  the  ground  that  the  facts  set  out  in  them,  if  ti-ue, 
were  no  defence  to  the  action.  1.  An  indorser  is  precluded  from 
denving  the  signature  of  the  drawer.  (1  Taylor  Ev.  780).  McGregor 
V.  Rhodes  (6  E.  &  B.  260);  Chitty  v.  Hawkins  (Holts  N.  R.  650). 
That  case  is  quite  conclusive,  and  they  having  indorsed  the  note  are 
precluded  from  saying  that  it  is  not  genuine.  Cooper  v.  Meyer  (10 
B.  k  C.  4()8).  2.  With  regard  to  the  other  notice  there  is  no  doubt 
that  a  release  to  one  party  is  a  release  to  all,  that  if  Lingley  could 
take  the  benefit  of  that  release  all  the  others  could  also,  but  this  was 
not  a  liability  which  had  then  accrued  but  a  contingent  liability.  It 
depended  on  three  facts:  1.  The  due  presentment  of  the  note;  2. 
The  failure  of  the  drawei*s  to  pay,  and,  3,  due  notice  to  defendants. 
Can  a  contingent  liability  such  as  this  be  released?  [Ritchie,  C.  J.: 
Why  not^]  I  contend  that  the  release  can  only  apply  to  an  existing 
liability.  [Rit<'HIE,  C  J.:  If  a  man  agi^ees  to  release  another  from 
all  claims,  un  bills,  or  notes,  of  any  kind  whatsoever  that  he  has 
against  him,  does  it  not  cover  notes,  not  then  due?] 

S.  R.  ThoDtaon,  Q.  C,  contiu.  I  contend  that  as  a  point  of  prac- 
tice this  oV)jecti()n  should  have  been  raised  at  nii^i  j^rius,  I  treat  it 
as  a  plea.  [Ritchik,  C.  J.:  Ai'e  you  not  benefitted  by  this  course 
Ixiing  pursued]  ^  I  do  not  put  it  as  a  matter  of  convenience,  Vmt 
whether  this  objection  can  properly  be  brought  up  in  this  way. 
[Ritchie,  C.  J.:  We  will  look  at  the  pi-actice  on  this  point.]  I  will 
take  the  si'cond  point  first,  with  reference  to  the  release.  In  the 
first  place  the  terms  of  the  release  in  a  notice  are  never  put  fonvard 
with  that  technical  accuracy  which  is  in  the  document  itself,  and  the 
Court  will  not  shut  out  our  plea.  But  the  words  here,  I  contend, 
are  sufficiently  technical  to  cover  the  ground.  It  states  that  the 
bank  released  Lingley  from  all  manner  of  actions  and  causes  of 
action.  The  meaning  of  this  can  only  be  that  he  is  released  from 
all  his  liabilities  on  bills  and  notes  as  drawer  or  indorser.  The 
liability  of  the  drawer  of  a  bill  is  precisely  that  of  the  indorser  of  a 
note,  and  this  release  was  intended  to  release  him  from  all  claims  on 
account  of  either.  As  to  the  other  point  we  say  that  0.  &  A.  T. 
Smith  did  not  draw  the  note.  [Ritchie,  C.  J.:  Axe  you  not  met  by 
the  fact  of  that  not  l^eing  a  traversable  allegation]  ?  Yes,  but  we  go 
further,  we  say  our  partner  Lingley  forged  the  note,  he  was  only 


C04  CASES  IN  THE  SUPREME  COUBT. 


McLeod  V,  CSarman. 


authorized  to  bind  his  partners  as  to  matters  arising  on  the  business. 
He  had  no  right  to  endorse  this  note,  the  bank  had  notice  of  this, 
and  took  it  with  a  fraudulent  indoi'sement.  I  contend  that  Lingley 
having  made  this  indorsement  without  the  authority  of  the  firm  na<l 
no  power  to  bind  them. 

Cur.  adv.  vult 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court* 

This  was  an  application  to  set  aside  the  notices  of  defence  on  the 
ground  that  the  facts  set  out  in  the  notices,  if  true,  did  not  amount  to 
a  defence.  The  declaration  w^as  against  the  defendants,  as  indorsers  of 
a  promissory  note.  Two  answers  were  proposed  to  l)e  given  to  the 
action  under  the  notices:  1st  That  the  note  sought  to  be  recovered 
was  not  made  by  Oswell  Smith  and  Albert  T.  Smith,  or  by  the  finn 
of  0.  &  T.  Smith,  as  alleged,  but  was  feloniously  forgefl  by  one  of 
the  defendants,  Lingley,  without  the  knowledge  of  the  others,  and 
fi-audulently  Issued  by  Lingley,  and  were  not  matle,  issued,  indoi-sod 
or  negotiated  for  any  matters  connected  with,  or  i-elatinff  to,  the 
business  of  the  firm  of  Carman  &  Company,  or  with  tlie  authority  or 
penuission  of  that  firm.  That  notice  of  such  forgeiy  and  fraudulent 
proceedings  was  given  the  Commercial  Bank,  who,  at  the  time  of 
such  notice,  were  holders  of  the  note,  and  that  thereafter,  and  long 
after  the  note  Ix^came  due,  the  plaintiff  took  the  note  subject  to  all 
equities  attaching  thereto.  2nd.  Tliat  before  the  note  liecame  4liie 
and  payable,  B.  Lingley  indorsed  notes  to  the  Commercial  Bank,  and 
the  bank,  being  the  holders  and  entitled  to  demand  and  claim  the 
moneys  in  the  declamtion  mentioned,  by  writing  made,  had  released, 
and  forever  quit-claimed  the  said  B.  Lingley  fi-om  all  and  every 
manner  of  action  or  actions,  cause  and  causes  of  action,  judgments, 
bonds,  bills,  notes,  accounts,  claims  and  demands,  whatsoever,  both 
at  law  and  in  equity  or  otherwise,  howsoever,  which  against  him, 
the  bank  then  had  or  ever  had  from  the  beginning  of  the  world  to 
the  date,  and  thereby  released  him  from  the  promises  in  the  declara- 
tion mentioned,  and  plaintiff  took  and  obtained  the  note  long  after 
the  same  became  due,  and  after  the  making  of  the  said  writing  of 
release. 

This  first  notice  is  a  sort  of  double  answer  to  the  clium:  first,  that 
the  drawing  of  the  note  was  a  forgery  by  Lingley,  and  secondly,  that 
it  was  indorsed  and  negotiated  fraudulently  by  him  for  matters  not 

*  Ritchie,  C.  J.,  Allen  and  Weldon,  J.  J.  The  Chief  Justice  in  delivering  jndgmeat 
said  that  Mr.  Justice  Allen,  in  consequence  of  indisposition,  had  not  been  Sble  to  dTS 
that  attention  to  the  last  pointy  with  reference  to  the  release,  he  would  have  wished. 
He,  however,  assented  to  the  judgment  on  this  point»  though  with  heritatioo.  Mr. 
Justice  Fisher  took  no  part  in  the  judgment. 


MICHAEUCAS  TERM,  THIRTT-THIRD  VICTORIA.  6P5 


McLeod  V.  CarmuL 


connected  vrith  or  relating  to  the  business  of  the  firm  of  Carman  & 
Company,  or  ¥^ith  the  permission  and  authority  of  that  firm.  If  the 
indorsement  is  good  defendants  are  clearly  estopped  from  averring 
that  the  note  was  not  properly  drawn,  that  is,  from  trs^versing  the 
fact  of  the  drawing  raoda  et  forma,  for  when  they  indorsed  and  de- 
livered the  note  to  the  bank  they,  by  so  doing,  represented  the  note 
as  properly  drawn,  and  afiirmed  its  genuineness  which  they  cannot 
now  be  permitted  to  deny.  This  McGregor  v,  Rhodes  (6  B.  &  B.  266), 
and  abundance  of  other  authority,  clearly  establishes.  Is  there,  then, 
anything  alleged  in  the  notices  to  shew  that  the  immediate  indorse- 
ment is  invalid,  that  indorsement  being  clearly  traversable?  All 
that  is  alleged  is  that  the  note  was  not  made  and  indorsed  or  nego- 
tiated for  any  matters  connected  with  or  relating  to  the  business  of 
the  firm  of  Carman  &  Compajiy,  or  with  the  authority  or  permission 
of  that  film.  By  the  custom  of  merchants  well  established  at  law 
by  a  long  series  of  authorities,  if  one  partner  in  trade  draw,  accept 
or  indorse  a  bill,  cheque  or  note  in  the  name  and  seemingly  on  the 
behalf  of  the  firm,  such  act  will  render  all  the  parties  liable  to  a 
bona  fide  holder,  although  the  instrument  had  no  relation  to  the  joint 
trade,  and  the  other  partners  were  wholly  ignorant  of  the  transac- 
tion, and  were  even  intentionally  defrauded  by  their  partner.  If, 
then,  the  Commercial  Bank  were  the  hoTUi  ikle  holders  of  this  note, 
and  which  they  must  be  assumed  to  be  in  tne  absence  of  any  allega- 
tion or  suggestion  to  the  contrary  in  the  notice,  then  they  had  a 
right  to  recover  thereon  or  to  transfer  it  to  plaintiff,  and  by  such 
transfer  plaintiff  stands  in  their  stead  clothed  with  all  the  rights 
they  possessed;  no  equities  attaching  he  is  as  much  entitled  to  re- 
cover on  the  note  as  they  would  have  been  had  they  continued  to 
hold  the  note  and  had  sued  on  it  in  their  own  name,  therefore,  this 
notice  is,  in  our  opinion,  bad. 

As  to  the  second  notice.  Why  should  this  release  not  operate  to 
discharge  this  note,  treating  it  as  a  mere  release  of  ordinary  contracts? 
The  bank  are  the  holders  of  the  note,  and  are,  therefore,  possessed 
of  a  distinct  right  on  an  existing  obligation.  It  is  true  the  time  of 
payment  had  not  airived  and  the  contract  is  therefore  executory. 
Why  may  the  Imnk  not  discharge  this  right  which  is  to  come  into 
effect  and  operation  hereafter  ?  It  is  an  existing  obligation  or  con- 
tract between  the  parties.  What  is  to  prevent  the  party  in  whose 
favor  such  obligation  or  contract  is  made  from  releasing  all  claims 
and  demands  thereunder,  and  why  should  such  release  not  be  a  valid 
bar  to  any  suit,  which  may  be  afterwards  brought  on  such  obligation 
or  contract  ?  It  is  merely  debitv/ni  in  pi'cesenti  solvendurti  in  futuro, 
which  a  release  of  all  actions  or  demands  would  operate  to  discharge. 
This  release  is  under  seal.     Now  a  contract  not  under  seal,  verbal  or 
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written,  may  V>efore  breach  be  discharged  by  parol,  but  after  breach 
a  discharge  must  be  by  release  under  seal,  unless  it  operates  as  an 
accord  and  satisfaction.  But  this  is  a  promissory  note,  and  this  case 
is,  if  possible,  much  stronger,  for  it  may  be  discharged  at  any  time 
by  parol.  In  Foster  v.  Dawber,  (G  Ex.  839),  Parke,  B.,  says :  '*  It  is 
competent  U^  both  parties  to  an  executory  contract,  by  mutual  agree- 
ment without  any  satisfaction,  to  discharge  the  obligation  of  that 
contmct.  But  an  executed  contract  cannot  be  discharged  except  by 
release  un<.ler  seal  or  by  perfonnance  of  the  obligation  as  by  payment 
where  the  obligation  is  to  be  performed  by  payment."  Parke,  B.. 
then  goes  on  to  shew  that  this  rule  does  not  apply  to  bills  of  exchange 
or  promissory  notes,  an  obligation  by  either  of  which  can  by  the  law 
merchant  b(.*  discharged  at  any  time  by  parol.  Of  the  statement  in 
Bayley  on  Bills  where  he  says :  "  To  this  rule  it  is  said  that  contracts 
on  bills,  which  are  regulated  by  the  custom  of  merchant*?,  form  an 
exception,  and  the  liability  of  the  accepter,  though  complete,  may  be 
<lischarged  Ijy  an  express  renimciation  of  his  claim  on  the  part  of 
the  holder."  Parke,  B.,  says :  "  The  words  it  is  said  are  used,  but  we 
think  the  rule  there  laid  down  is  good  law.  We  do  not  see  any 
sound  distinction  between  the  liability  created  between  immediate 
and  distant  paities.  Whether  they  are  mediate  or  immediate*  parties 
the  liability  turns  on  the  law  mei-chant,  for  no  pei-son  is  liable  on  a 
bill  of  exchange  except  through  the  law  merchant.  *  *  *  "In 
both  these  impoitant  particulars  promissory  notes  are  put  on  the 
same  footing  as  bills  of  exchange  by  the  statute  of  Anne,  and  there- 
fore we  think  the  same  law  applies  to  both  instruments.*'  The  words 
of  th(i  release  in  this  case  are  as  large  as  they  very  well  can  Ije,  and 
sufficiently  so  to  cover  this  note,  unless,  indeed,  it  is  absolutely  neces- 
sary it  should  be  actually  specified  and  identified,  for  which  we 
know  of  no  authority.  If  on  the  trial  it  should  appear  that  there 
was  any  thing  in  the  release  or  its  recitals  to  shew  tnat  the  general 
words  used  were  restrained,  and  intended  to  apply  only  to  bills  or 
notes  then  lieM  by  the  l:>ank  and  over-due,  such  may  afford  a  good 
answer  by  way  of  replication,  because  general  words,  however  lai^, 
may  be  restrained  or  modified  and  controlled  by  particular  words  in 
the  recital  or  other  pait  of  the  deed,  therefore  we  think  this  is  a  good 
notice. 
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Jones  v.  Foster  et  a/.,  impleaded  with  Bowling. 

October  20,  1869. 

F.  and  S.  D.  aucl  B.  entered  into  a  partnership  for  the  buying  and  selling  of  shingles ; 
F.  and  S.  1).  to  furnish  the  capital,  and  B.  to  purchase  shingles  ;  profits  to  be  equally 
divided.  The  shingles  to  b«  shipped  to  F.  and  S.  at  Boston,  and  money  provided 
by  drafts  drawn  by  D.  upon  them ;  the  business  in  New  Brunswick  being  done  under 
the  name  of  M.  &  D.  Plaintiffs  sold  goods  to  T).  on  the  credit  of  the  partnership 
and  took  liis  notes  in  payment.  Held,  That  the  soods  being  proper  for  tne  business 
of  the  finn,  and  sold  on  the  credit  of  the  firm,  the  other  paHners  were  liable,  and 
that  as  regards  contracts  with  third  parties  it  was  of  no  couseciueuce  whether  D.  had 
advanced  nis  proper  share  of  the  capital  or  not. 

Assumpsit  tried  before  Allen,  J.,  at  the  St.  John  t^ircuit,  on  two 
promissory  notes  dated  18th  June,  18G7,  for  S651.22  each,  drawn  in 
the  name  of  McLean  &  Dowling,  in  favor  of  the  plaintiff,  payable  at 
three  and  four  months  respectively. 

The  defendant  Dowling  lived  in  Fredericton,  and  had  been  carry- 
ing on  the  business  of  buying  and  shipping  lumber  to  the  United 
States,  in  the  name  of  McLean  &  Dowling,  and  the  defendants, 
Foster  &  Swazey  re^sided  in  Boston  and  cairied  on  the  business  of 
lumber  merchants,  and  had  had  some  dealing  with  McLean  &  Dowl- 
ing. In  October,  1800,  Foster  came  to  Fredericton  and  saw  Dowling, 
when  it  was  agreed  that  the  three  defendants  and  one  Benjamin  F. 
Brown  should  enter  into  an  agreement  relative  to  the  buying  and 
shipping  of  lumber.  The  agreement  was  not  actually  signed  till 
some  time  in  November.  Dowling  states  that  the  business  was  to 
be  carried  on  in  the  name  of  McLean  and  Dowling ;  that  it  was 
agreed  that  ceitain  luml)er,  which  Dowling  had  contracted  for  before 
the  agreement  was  entered  into,  should  go  into  the  joint  account, 
and  that  they  should  continue  on;  that  he  (Dowling)  should  pur- 
chase goods  in  St.  John  for  the  purpose  of  producing  shingles  and 
clapboards,  and  send  them  up  the  River  St.  John  to  the  parties  who 
were  gathering  the  lumber,  that  he  was  to  make  the  purchases  on 
joint  account,  and  that  when  he  had  accepted  for  goods  in  St.  John, 
which  acceptances  had  not  matured,  he  was  to  make  dmfts  on  Foster 
&  Swazey  to  realize  money  for  their  payment.  The  agreement  was 
as  follows : — 

Agreement  between  McLean  &  Dowling,  of  Fredericton,  Foster  & 
Swazey,  of  Boston,  and  B.  F.  Brown,  of  Bangor.  After  reciting  that 
the  said  parties  had  agreed  to  enter  upon  an  opemtion  embracing  the 
purchasing  and  selling  of  shingles  and  clapboards  upon  the  terms 
thereinafter  mentioned,  the  agreement  witnessed  that  in  the  opera- 
tion McLean  &  Dowling  were  to  attend  to  the  business  at  Frederic- 
ton, if  necessary  assorting,  piling,  and  re-shipping  all  shingles  and 
clapboards,  and  to  receive  for  their  services  ail  expenses  on  account 
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of  same,  including  wharfage  at  the  rate  of  fifteen  cents  per  ML,  in 
gold,  for  all  shingles,  and  for  clapboards,  six  cents  per  M.  for  wharf- 
age. Also  all  actual  costs  and  expenses  of  receiving,  assorting,  piling, 
and  re-shipping  clapboai:ds,  Brown  to  devote  his  time  for  the  interest 
of  all  paities  in  purchasing  shingles  and  clapboards,  without  any 
charge  except  for  horse,  for  travelling  sta^  fai*es  and  labor  hired  for 
the  benefit  of  the  operation  which  are  diargeable  to  it  Foster  & 
Swazey  to  control  all  sales  of  shingles  and  clapboards,  puix;hased  on 
joint  account,  and  all  proceeds  of  sales  were  to  come  to  them.  They 
to  keep  the  accounts  of  the  business  and  to  receive  on  all  sales  28i 
er  cent.,  guaranteeing  to  make  no  other  charge  for  services  except 
or  actual  expenses  paid  out  on  account  of  same.  If  unable  to  make 
sales,  and  .should  they  have  to  wharve  and  store  at  their  sheds,  six 
cents  per  M.  per  month,  on  shingles  and  on  claplxmrds,  pro  wto, 
American  curren^%  this  charge  to  include  expense  of  piling.  The 
shipments  from  Fredericton  to  be  made  as  Foster  k  Swazey  may 
direct.  If  McLean  &  Dowlinff  can  sell  at  Fredericton  to  better  ad- 
vantage to  have  the  right  with  Foster  &  Swazcy's  approval  to  make 
such  sales.  The  shingles  and  clapboards  purchased  under  this  agree- 
ment declared  to  be  joint  property  of,  and  as  purchased  for,  Foster 
&  Swazey  and  McLean  &  Dowling,  the  capital  required  for  the 
operation  to  be  furnished  equally  by  McLean  &  Dowling  and  Foster 
&  Swazey,  on  which  interest  is  to  be  charged.  Profit  or  loss  to  be 
equally  divided,  one-third  to  McLean  &  Dowling,  one-third  to  Fos- 
ter &  Swazey,  and  one-third  B.  F.  Brown.  All  shingles  and  clap- 
boards contracted  for  and  purchased  in  view  of  this  agreement,  and 
all  to  be  thereafter  contracted  for,  and  purchased  thereunder,  to  be 
for  the  interest  of  the  parties  as  therein  mentioned.  By  consent  of 
the  parties  to  it  this  agreement  was  left  in  the  hands  of  Mr.  Fraser, 
at  Iredericton.  After  this  Dowling  went  on  purehasing  slungle^ 
and  clapboards,  which  were  paid  for  partly  in  goods  and  partly  in 
money,  obtained  principally,  if  not  alt<^ether,  on  drafts  drawn  in  the 
name  of  McLean  &  Dowling  upon  Foster  «to  Swazey. 

The  plaintiff  had  dealt  with  l)owling  for  two  on  three  years  before 
this  joint  agreement  was  entered  into,  and  in  January,  18G7,  Dow- 
ling's  indebtedness  to  him  was  large.  He  went  to  Fredericton  and  saw 
Dowling,  who  told  him  of  the  partnei^hip  between  him  and  Foster 
&  Swazey,  and  said  he  should  want  some  goods;  that  piincdpally 
all  the  business  he  was  doing  on  the  river  was  a  joint  business  wiw 
Foster  &  Swazey;  that  Mr.  Fraser  ki^w  all  about  the  bunness  be- 
tween them,  and  he  referred  him^  to  Mr.  Fraser.  The  plaintiff  tbea 
went  to  Mr.  Frazer,  who  told  him  that  there  wafi  a  partnenahip 
between  Foster  &  Swazey  and  Dowling;  that  they  were  Dujriz^  ana 
shipping  lup^ber,  and  he  believed  they  were  peofoctiy.  gPOiL    Ite 
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plaintiff'  did  not  ask  tlie  particulars  of  the  agreciuent,  and  Fraser 
did  not  infonn  him.  The  plaintiff  stated  that  from  this  information 
and  other  causes  he  Wtos  led  to  make  further  advances  of  m:>ods  to 
Dowling.  There  was  no  charge  in  his  books,  the  goo<ls  being  charged 
to  McLean  &;  Dowling,  because  the  plaintiff  sai<l  lie  understood  the 
))usiness  was  caiTie<l  on  in  that  name.  These  notes  vrere  given  by 
Dowling  for  goods  furnished  by  the  plaintiff  on  Dovrling's  order,  and 
which  goods,  he  stated,  went  to  parties  who  were  getting  lumber  on 
the  joint  account.  Dowling  shipped  hr.nber  to  Foster  «k:  Swazey 
under  the  agreement,  and  made  drafts  on  them  to  a  larger  amount. 
He  also  shipped  some  hnnber  to  one  Ezra  D.  Fogg,  of  r rovidence, 
by  consent  of  Foster  lic  Swazey,  and  drew  upon  him  for  a  large 
amount;  but  in  July,  LSGT,  Foster  cK:  Svrazey,  having  lost  confidence 
in  Dowling,  and  believing  that  he  was  violating  the  agreement,  filed 
a  bill  in  e([uity  and  obtained  an  injunction  to  restrain  Dowling  fi*om 
making  any  furtht.*r  shipments  to  Fogg.  All  the  drafts  drawn  by 
Dowling  eitlier  on  Foster  ^  Swazey,  or  on  Fogg,  were  drawn  in  the 
name  of  McLean  &  Dowling;  and  in  faci  there  was  nothing  to  shew 
that  in  the  joint  operation  l3owling  dealt  in  or  used  any  other  name 
than  .McLean  fc  Dowling.  After  the  agreement  was  entered  into, 
Foster  Sz  Swazey  kept  the  accounts  in  their  books.  ''MeLenn  d; 
DinrHng,  Joint  AiXounty  Before  this  their  accounts  with  Dowling 
were  kept  in  the  name  of  ''McLran  d-  Doviiufj.''  A  good  deal  of 
evidence  was  given  by  the  defendants  to  shew  that  Foster  k:  Swazey 
had  advanced  much  more  than  their  propoilion  of  the  capital  for 
the  business,  and  that  Dowling  had  not  atlvanced  his  proportion,  but 
there  was  nothing  to  shew  that  the  plaintiff  had  any  knowledge  of 
this,  or  of  the  state  of  affairs  as  between  the  individual  partnei*s. 
The  learned  Judge  on  the  trial  directed  the  jury  that  the  first  ques- 
tion was  whether  the  plaintiff  had  furnished  the  goods  on  the  sole 
credit  of  Dowling,  or  on  the  credit  of  the  three  defendants.  If  on 
the  credit  of  Dowling  alone,  the  verdict  must  be  for  the  defendants. 
That  the  agreement  of  the  first  November  constituted  the  three  de- 
fendants partners  in  the  pai-ticular  business  in  which  they  were 
engaged,  and  each  was  a  principal  and  each  an  agent  for  the  other, 
and  each  was  bound  for  the  contracts  of  the  other  made  for  carrying 
rm  their  trade,  and  whatever  was  necessary  for  either  of  the  parties 
to  do  in  order  to  caiTy  out  the  objects  of  the  business  they  had  power 
to  do.  Then  the  ([uestion  was,  were  the  goods,  for  payment  of 
which  the  notes  were  given,  neces.saiy  and  proper  for  the  purpose 
of  carrying  on  such  a  busiuess  as  the  three  defendants  were  engaged 
in?  If  they  were,  and  there  was  no  collusion  between  the  plaintiff 
and  Dowling,  Foster  &  Swazey  would  be  liable.  That  it  was 
of  no  consequence  whether  Foster  k  Swazey  had  advanced  more 
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than  tlu'ir  portion  of  the  capital  and  Dowling  had  not  advanced  hLs 
])ortion,  that  was  a  matter  luDween  themselves  with  wliich  third 
parties  had  nothin^jf  to  do.  Tliat  it  was  not  the  plaintifi's  duty  to 
inquire  into  tlie  paitieiilar  terms  of  the  partnei-ship;  though  if  he 
knew  that  Dowlini^^  in  jKneliasing  the  j^oods  in  the  joint  name,  w-as 
violatin;Lj:  the  partn«.r.Nliip  aiiveement,  he  could  not  recover.  As  to 
Foster  cC  Swazev  l»ein'/  houiKl  hv  the  notes,  the  learned  Judofe  said 
if  the  Lcoods  wen^  nrci'ssaiy  and  proper  for  oarryini^  on  the  joint 
Lusiness,  and  Foster  »^  Swazev  had  recoLfnized  Dowling's  right  to 
draw  ])ills  in  the  name  of  MeT.can  tV:  ])(nvlin^,  tlu'y  wouhl  he  liable 
on  the  notes.  He  vefeiivd  to  l)(>w]in<:('s  evidence,  and  to  the  manner 
in  which  Foster  cV:  Swaz«y  k."])t.  the  joint  account  in  their  hooks,  and 
also  to  tlie  manner  in  wlueli  Powling  drew  on  Foster  iS:  Swazey,  a-^ 
U)  the  name  of  the  tiiiii.  'i'he  jurv  havinv  found  a  verdict  for  tlie 
plaintitf, 

Ti'itris,  in  Hilary  Term,  ohtained  a  rule  7//.s/  for  a  new^  trial,  on 
tlie  following  gr<»jiiids:  Improper  admission  of  Dowling's  evidence. 
1st.  In  statini:  iliat  he  was  canvin^r  on  a  joint  business  with  Foster 
iV  Swazey,  and  that  .s^uli  business  was  carried  on  in  Fredericton,  under 
the  name  of  McLean  vV  i)ov»'ling.  2nd.  In  stating  that  he  was  in 
the  habit  of  purcluLsing  goods  foi*  such  business  from  parties  in  St. 
John.  .Srd.  Im])ro])«*r  admi;  sion  of  evidence  of  conversation  between 
l^owlin;^:  and  Jone.s  a? id  Kiaser  before  the  sale  of  the  iroods,  and  a*^ 
to  when  the  civdit  was  •riNCTi.  4th.  Of  the  evidence  of  arranwnients 
madtj  betwet^n  him  Jind  Poster  c^'  Swazey  before  the  agreement  was 
signed  ;  that  lie  was  to  make  purchases  of  goods  in  St.  John  on  joint 
account,  ami  wIm  n  ]>iivm<'ni;s  came  due  to  draw  (»n  Fostvr  cK:  Swazt^v 
at  sixty  and  ninety  days,  an<l  that  they  were  to  pay  the  drafts;  also 
that  he  was  to  give  notes  at  ninety  days,  find  when  due.  draw  on 
Fost'.n-  ^:  Swaz(;y  at  one  hundred  and  twenty  days,  and  send  the 
proct^eds  up  tlie  ri\«ri  to  l»uy  shingles  on  joint  account.—  Misdirection 
in  telling  the  jury.  1st.  I'hat  theie  was  a  partnei-sb.ip  under  the 
agreement  whieli  gavr  Dowling  power  to  bind  Foster  ^:  Swazey  for 
goods  purchased  l)y  him  foi- the  puipose  of  getting  out  shingles  on 
joint  account.  2nd.  That  it  was  inunak^ial  in  this  action  whether 
Foster  ^:  Swazty  jiad  contributed  more  than  their  share  of  the  capi- 
tal or  not.  :h'd.  That  Dowling  had  a  right  to  bind  Foster  &  Swazey 
by  drawing  joinr  not(?s  and  bills  in  the  name  of  McLean  &  Dowling, 
for  the  giMxls  Iniught  from  plaintiff,  if  Fo.ster  ic  Sw*azey  had  recog- 
nized not<.»s  and  bills  dmwn  in  that  name.  Also  that  tho  verdict 
was  again.st  the  weight' of  evidence.  The  following  authorities  were 
cited  in  moving  for  the  rule:  Cox  v.  Hickman,  (7  Jur.  N.  S.  105,  & 
C.  9,  ( \  B.  N.'S.  47).     Kilshaw  v.  Jukes,  (Jur.  :N.  S.  1231 ).     Ex  parte 
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Darlington  v.  Stockton  Bank  CVjmpany,  (11  Jur.  N.  S.  122).  BuUen 
V.  Sharp,  (12  Jur.  N.  S.  247).  Smith' r.  Cmven,  (1  Cr.  ^  Jer.  oOO), 
Nicholson  v.  Rickctts,  (2  Ell.  \:  Ell.  490).  Story  on  Partnei-ship, 
(81  &  75).  (^ollycr  on  Parnei-ship,  To  Am.  Ed.  5,  G).  Donnally  v. 
Ryan,  (2  Am.  L.  R.  :H2).     Heap  r.  l)()})s<)n,  (15  (\  B.  N.  S.  400). 

A.  L.  Polhicr,  Q.  ( ■.,  ^:hewtMl  cause  in  Easter  Term.  As  to  the  first 
point  of  improper  admission  of  evidence,  where  there  are  articles  of 
paiinei'ship  in  wiiting  in  an  action  not  between  the  partnei*s,  it  is 
quite  competent  to  prove  it  by  parol  evidence.  2  Greenleaf  Ev. 
1^  4S8,  2.  Evidence  of  the  acts  of  partnei-s  cannot  be  excluded.  In 
order  to  fix  the  liability  of  Dowling  it  was  m^cessary  to  shew  what 
he  did,  and  if  we  shewed  that  the  other  defendants  i*ecognized  his 
acts,  it  was  surely  proper  evidence.  The  act^  or  declarations  of 
either  of  the  defendants  were  proper  to  be  admittc»d.  3.  We  did  not 
seek  to  vary  the  contract  by  ])arol  evidence ;  wi;  only  say  that  they 
having  made  a  contiact  with  plaintiff',  he  had  nothing  to  do  w^th  the 
contract  as  V»etween  themselves.  Plaintiff'  did  not  trust  to  Dowlin^r. 
but  took  care  to  sell  on  the  cicdit  of  Foster  &  Swazey  an<l  Dowding; 
surely  in  making  the  contract  plaintiff'  had  a  right  to  say  to  w^hom 
he  gave  the  crerlit.  4.  The  declarations  of  any  of  these  parties  with 
reference  t^)  goods  purchased  on  joint  account  cannot  be  shut  out. 
Before  the  agreement  was  signed  they  discussed  the  mode  of  apply- 
ing the  capital  to  the  purchase  of  shingl«*s,  and  Uowding  was  told 
that  money  could  be  raised  })y  drawing  in  the  name  of  McLean  & 
Dowding  upon  Foster  cV'  Swazey,  ami  the  agreement  states  that  all 
the  shingles  purchased  previously  shall  Ik»  for  the  joint  interest  of 
all  parties.  But  how^  is  evidence  of  the  shingles  thus  purcliased  to 
be  given  unless  the  declai-ations  of  these  parties  arc  taken  ?  There 
is  nothing  to  prevent  us  from  shewijig  that  althougli  we  entered  into 
the  agi'eemeut  we  previously  were  authorized  by  Foster  k  Swazey  to 
pui-chase  these  goods  on  joint  account.  As  to  the  points  of  misdirec- 
tion. 1.  The  learne<l  Judm' told  the  jurv  tliat  the  agreement  shewed 
a  paitnership,  and  if  the  pinchase  of  these  goods  was  fairly  within 
the  scope  of  the  Inisiness,  the  <lefendants  were  liable  ;  otherwise  they 
were  not.  This  direction  was  right.  W«^  shewed  that  the  purchase 
of  these  goods  was  within  tln'  scop<'  of  the  business.  Paities  agree- 
ing with  each  other  to  cany  on  a  joint  business  confer  upon  each 
other  all  the  powers  necessjiry  to  cany  on  that  business,  and  cannot 
be  limited  as  to  third  parties  by  any  secret  agreement,  (.'ox  v.  Hick- 
man, (0  C  B.,  N.  S.  47).  We  having  got  the  transaction  within  the 
scope  of  the  pai'tnership,  nothing  furtlier  need  Ik?  shew^n.  What  is 
the  test  of  the  liability  of  partners  {  Does  a  man  go  to  purchase 
articles  for  three  people  on  an  agreement  that  the  articles  shall  vest 
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in  tlic  tliivc,  ami  that  h;/  alone  sliall  he  liahle  to  pay  ?  That  wouM 
he  an  ahsurdity,  and  such  a  ca^e  cannot  he  f«;und.  AI!  tlie  partnei-i 
are  liahlc?  to  pay  thi*  j)artnersh.ip  tlehts.  Parsons.  12.").  It  was  shewn 
that  tile  account  of  McLt\an  »S:  Dowlmi,^  stootl  on  Fo>tei*  ».^  Swazeys 
hooks  as  on  joint  account.  2.  The  Ju(l<»e  was  cieailv  vhAn  in  saviniT 
that  as  hetween  third  parties  it  "vvas  inmiaterial  whether  Foster  ^: 
Swazey  ha<l  a<lvanced  more  than  their  share  of  the  capital  oi'  mi. 
t].  So  also  as  to  this  point,  the  notes  drawn  in  this  way  liavinic  K-en 
reco;jfniz».'d  by  Foster  »lc  Swazey,  and  thest»  notes  })'.Mni:  for  the  pur- 
poses of  the  partnership,  sunOy  that  was  sutticient.  As  to  the 
evidence,  the  weiicht  was  all  in  our  favor,  and  shews  that  all  tin' 
tran.sactiijns  were  for  partnership  purposes.  Foster  vt  Swazey  con- 
><entiMl  U)  let  McLean  v\:  DowliuLC  ship  to  Fo^^g  at  Providence,  and 
Foicu"  aLii'eed  to  allow  them  to  draw  on  him,  and  there  is  a  lettei*  in 
evidi-nci*  of  Htli  July,  l>i<»7,  from  Foster  li:  Swazev  to  McLean  u 
Dowiin^yf,  asking  foi*  a  statement  of  the  shingles  .sent  to  Providence 
on  joint  account,  and  the  drafts  drawn  on  Fogg  on  joint  account. 

Tr(fcif<,  contra.  The  true  rule  in  regard  to  partnei*ship  is  that  the 
contract  of  partnershi]>  i.s  merely  the  contmct  of  agency  as  stated  in 
Storv  on  Part.,  S  1.  Tlie  contmct  in  this  case  is  in  writimr  and  can- 
not  he  contradicte<l  by  verbal  testimony,  such  as  the  evidence  of 
Dowling,  as  to  what  tlie  agreement  was.  [RiTCHiK,  C.  J. :  The  con- 
tract relied  on  li,ere  is  the  one  between  Foster  A:  Swazey,  Dowling  iV 
Jones,  Ijut  you  argue  as  if  it  wjis  merely  between  Foster  »t  Swazey 
and  Dowling.]  My  contenticm  is  that  aft^*r  an  agency  is  shewn  on 
the  part  of  Dowling  t(^  bind  Foster  and  Swazev  you  can  only  find 
them  to  the  extent  of  the  agency.  If  they  attempt  to  recover  in 
con>e;|Uence  of  a  partner.ship  .set  out  by  a  written  agivenient  tliey 
cannot  .-u't  up  that  which  is  not  in  the  written  agreement.  [Allen. J.: 
You  argue  as  if  Jones  clainu'd  under  the  writti*n  agreement,  which 
ht?  doL's  not,  lie  claims  under  tlu;  contract.]  I  contend  that  the  writ- 
ten agreement  shews  the  whole  contract.  Foster  A:  Swazev  never 
assented  to  any  such  contract  as  that  made  with  Jones.  The  state- 
ments of  Jones,  made  in  leference  to  conversations  with  Dowling 
and  Frazer,  are  not  admi.ssible,  because  it  is  not  shewn  that  they  haa 
any  authority  to  bind  Foster  and  Swazey.  [Ritchie,  C  J.:  It  all 
comes  back  to  the  question  whether  the  ruling  of  the  leiuned  Judge 
in  regard  to  the  contract  was  right  oi*  not.]  Partnership  being  a 
bi-anch  t)f  the  law  of  agency  the  agreement  in  this  case  gives  no 
authority  to  ])ind  Foster  k  Swazey  by  the  acts  of  Dowling,  or  the 

i)urchase  of  goods  from  different  paities.     In  Cox  v,  Hickiuan,  Pol- 
ock,  C.  B.,  lays  dowm  the  doctrine  that  the  agreement  and  intention 
of  the  parties  shouM  govern  the  cases  even  towards  third  parties 
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who  were  not  aware  of  tlie  a^ifreenieRt.  If  this  position  can  Ije 
established  the  plaintiff  cannot  recover,  for  the  intention  that  Dowl- 
ing  should  l)in<l  them  by  pnrcliase  is  completely  ii^nored.  No  part 
of  the  evi<lence  sh.ews  a  I'eco'niition  bv  them  of  Dowlinir's  riiLrht  to 
use  their  name  and  l)ind  them  bv  contracts.  The- case  of  Nicholson 
'•.  Ricketts,  y2  E.  M  E.  4fH;).  is  similar  to  the  present,  only  stronger. 
The  name  of  McLean  cV:  Dowling  was  never  adopted  l>y  Foster  & 
Swazey  as  the  partnership  name  by  which  they  would  be  bonnd. 
The  shipments  to  Fogg  originated  in  a  letter  from  McLean  \:  Dowl- 
ing to  Foster  k  Swazey  of  1st  February,  ISGT,  in  which  Dowling 
speaks  of  financial  troubles  and  wishes  to  c^et  J?20,()00  from  outside 
parties,  giving  shinghvs  as  security.  On  i<Sth  February  Foster  & 
Swazey  reply,  declining  to  do  this  themselves,  but  saying  that  Fogg 
will  advance  the  money,  an<l  shipments  were  made  to  him.  McLean 
ifc;  Dowling's  name  was  taken  by  Jones  on  tlie  notes,  and  the  account 
thus  entered  on  his  books  just  as  it  had  been  yeai*s  before;  tlie  head- 
ing in  Foster  w^^  Swazey 's  book  was  ''McLran  «5c  Dowling  joint  ac- 
count;" the  names  on  th'3  drafts  were  McLean  &  Dowding.  This 
was  not  a  recognition  of  tlie  power  of  ''McLc^an  ^:  Dowling"  to  bind 
by  their  name  Foster  v^  Swazey.  Smith  r.  Craven  (1  Or.  i:  Jer.  500). 
[Ritchie,  C.  J.:  If  Dowling's  statement  is  true  in  regard  to  his  being 
authorized  bv  Foster  k  Svrazev  to  buy  ifoods  on  joint  account  can 
there  be  a  dfrul»t  a.s  to  their  liability  ']  Dowling  s  agency  being 
limited  and  deiined  strictly  V)y  the  agreement  he  is  in  the  position 
of  an  a^-ent  merely,  and  cannot  *fo  bt-vond  his  authority. 

Car,  adv.  vidt 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

(After  stating  the  facts  as  given  svpi'(f.)  What  does  tlie  agreem.ent 
between  these  parties  amount  to  but  sim])le  articles  of  partnership 
whereby  these  parties  entered  on  a  joint  operfttion,  to  use  their  own 
words,  "eivd^racing  the  purchasing  and  selling  of  shingles  and  clap- 
boards, upon  the  terms  tb.erein  mentioned,"  two  of  th.e  partners  sup- 
plying the  capital  on  which  they  were  respectively  to  be  allowed 
interest,  and  the  third  party  "devoting  his  time  for  the  purchasing 
of  the  shingles  and  cIapl)oaj^ls,"  without  any  charge  except  certain 
actual  expenses  which  he  might  incur.  The  profit  or  loss  of  the 
business  to  l)e  cjiually  divided.  Beyond  this  the  agreement,  after 
declaring  that  the  property  purchased  on  joint  acconnt  was  to  be  the 
property  T)f,  and  as  purchasetl  for  Foster  t  Swazey  and  McLean  ^ 
Dowling,  a  clause  inserted,  no  doubt,  in  consequence  of  their  under- 
taking to  supply  the  capital,  merely  contains  stipulations  regulating 
the  conduct  of  the  business  as  between  themselves,  viz..  as  to  what 
portion  of  the  business  McLean  k  Dowling  were  to  attend  to  at 
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Fred t'l'ic ton,  and  what  thoy  wuie  to  receive  tlierefor,  and  giving  the 
control  of  sales  to  Foster  t  Swazey  and  fixing  thuir  remuneration 
on  such  sales,  ice.     No  doubt  in  this  case  the  real  and  suV)StantiaI 
question  is  with  whom  was  the  contract  made  ?     Were  these  goods 
furnished  for  the  use  of  all,  at  the  instance  of  all  ?     That  is,  ha<l  tht? 
party  Dowling,  through  whose  instrumentality'  the  contract  is  alleged 
to  have  been  made  in  fact,  authority,  expressed  or  iriiplied,  to  pledge 
the  credit  of  his  paitnei-s^     This  may  be  proved  l>y  shewing  that 
such  a  relation  existed  between  the  parties  as  would  create  tlie  au- 
thority.    Here,  then,  these  jjarties  have,  by  the  partnership  agree- 
ment, established  a  relationship  i>etvreen  tliemse-lves,  whereby  each 
has  constituted  in  law  the  other  his  agent  for  all  purposes  necessary 
for  carrying  on,  or  usually  belonging  to,  an  operation  such  as  this  on 
their  joint  account,  and  for  tlieir  joint  lienelit,  the  authority  for  one 
to  acL  for  the  other  beiniC  created  i>v  law  to  this  extent  out  of  the 
partnersiiip  relation,  a  contract  entered  into  by  an  individual  mem- 
ber of  the  firm,  binding  the  firm  with  refer.- -nee  to  business  tmnsacte*! 
])v  it,  and  in  the  absence  of  collusion  between  himself  and  tlie  other 
contracting  party ;  on  the  simple  principle  that  one  mt;nd.)er  of  a  firm 
i.^  the  accredited  a^^ent  of  the  rest.     Parties  as  ]>etween  tiievaselves. 
may,  and  often  do,  exclude  the  relationship  of  partnership  from 
ari^-ing  a^s  between  thumselves,  but  an  attempt  by  such  an  ari*ango- 
ment  to  afi'ect  the  rights  of  third  parlies  is  a  ycry  dili'eront  matter, 
and  liowever  valid,  as  between  the  meml.)ers  of  a  trading  company, 
a  private  regulation  to  limit  their  personal  liability  may  be,  qtUKul 
strangei-s,  it  is  perfectly  ineiiicaceous.     in  Cox  r.  Hickman  (7  Jur. 
N.  S.  105),  Lord  Cranworth  sa}s:  'The  liability  of  one  partrier  for 
the  acts  of  his  co-partner  is,  in  truth,  the  liability  of  a  principal 
for  the  acts  of  his  agent.     Where  two  or  more  persons  are  engaged 
as  piirtners,  in  ?a\  ordinary  trade,  each  of  them  has  an  implied  au- 
thority from  the  others  to  bind  l)y  all  contracts  entered  into  accord- 
ing jo  the  usual  coui*se  of  his  business  in  that  trade.     Eveiy  partner 
in  trade  is,  for  the  ordinary  purposes  of  tl;e  trade,  the  agent  of  his 
co-partner,  and  all  are  therefore  liable  to  the  ordinar^^  trade  con- 
tracts of  the  others.     Partners  may  stipulate  among  themselves  that 
some  of  them  only  shall  entei*  into  paiticular  contracts,  or  into  any 
contiacts,  or  that  as  to  certain  of  the  Contracts  noue  shall  be  liable 
except  those  by  whom  they  are  actually  made;  but  with  such  private 
arrangements  those  persons  dealing  with  the  firm,  without  notice, 
have  no  conceni,  the  public  have  a  right  to  assume  that  eu'ery  paiir 
ner  has  authority  from  his  co-partner  to  bind  the  whole  fiiiu  in 
contracts  made  according  to  the  ordinary  usages  of  trade.     This 
princij)le  applies  not  only  to  persons  acting  opemy  and  avowedly  as 
paitners,  but  to  others  who,  though  not  so  acting,  are  by  secret  or 
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private  agreement,  partnei*s  with  tli().;-e  who  appear  ostensiLly  to  the 
world  as  the  persons  carrjdng  on  the  business." 

In  the  case  these  parties  do  not  apj^ear  to  have  attempted  to  limit 
their  liability  in  any  way,  and  it  is  difficult  to  understand  how  they 
can  expect  to  escape  from  liabilities  on  all  contracts  fairly  and  prop- 
erly entered  into  by  either  of  the  };artners  within  the  leg'itimate 
scope  of  the  operation  for  joint  benefit,  and  for  the  purpose  of  cany- 
ing  it  on  in  a  manner  usual  and  customary  in  undertakings  of  that 
character.  The  operation  was  not  to  be  carrird  on  by  one  of  the 
partners  alone,  as  between  themselves  they  had  arranged  that  certain 
portions  should  be  conducted  by  each  of  the  three  parties;  but  in 
the  general  management  of  the  business  there  is  nothing  to  she\v  that 
either  w^as  to  have  a  controlling:  influence.  Thus  Brovv'n  wiis  to  make 
the  purchases,  but  could  he,  therefore,  buy  and  contract  independent 
of,  and  purchase  against,  the  wislies  of  the  others,  and  without  their 
right  to  interfere  in  any  way,  was  he  to  buy  for  cash  alone  ?  Were 
no  contracts  to  be  entered  into  or  lial)ilities  incurred?  The  verv 
agreement  itself  shews  this  was  not  so,  because  contracts  had  actually 
been  made  before  the  agreement  was  signed,  and  which,  ]>y  its  terms, 
are  to  go  for  the  benefit  of  the  joint  account,  and  can  it  be  tliat  if 
Brown  contracted  for  the  purchase  of  sliingles  for  joint  account,  and 
for  the  purpose  of  the  joint  operation,  the  others  would  not  be  liable 
for  them,  and  if  the  course  of  such  business  was  to  contract  for  the 
manufacture  of  the  articles,  and  to  supply  the  actual  operator  from 
time  to  time  to  enable  luui  to  fulfil  his  contract,  as  we  have  all  had 
judicial  expei'ience  enough  to  know  is  the  course  of  dealing,  with 
reference  to  lumbering  operations,  can  it  be  contended  that  if  one  of 
the  partners,  without  collusion,  in  the  fair  and  bona  fuh'  exercise 
of  his  rights  as  a  partner,  purchases  on  the  credit  and  for  the  benefit 
of  the  firm,  goods  with  which  to  sr.j>ply  the  pp.rties  contracting  to 
sell,  and  deliver  to  the  firm,  and  shingles  are  accordingly  delivered, 
and  the  firm  wts  the  benefit  of  them,  that  anv  of  the  individual 
members  of  the  joint  arrangement  can  receive  his  sliare  of  such 
benefits,  and  repudiate  the  contract  of  his  co-partner,  Ijy  means  of 
which  the  benefit  was  secured  or  obtained,  and  that,  too,  in  ihe 
(ordinary  course  of  dealing  in  transactions  of  such  a  nature  i  (,'learly, 
whatever  Brovv'n  did  under  the  agreement  was  for  the  benefit  of  the 
three  parties  to  the  contract,  so  what  McLean  tJc  Dowling,  and  so 
what  Foster  &  Swazey  did.  In  Heyt  v.  Burge  (9  C.  B.  4ocS),  Cres- 
well,  J.,  'says :  "  It  has  ])een  decided  in  so  many  cases  that  an 
agreement  between  the  parties  to  l)e  jointly  interested  in  the  profits 
of  one  transaction  constitutes  a  partnership,  and  authorizes  them  to 
do  all  that  is  necessary  to  obtain  pr(.>fits,  as  usual  in  such  matters, 
tiat  the  rule  cannot  now  be  shaken."     If  these  goods  had  been 
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oVttviined  l>y  Dowliii--,  on  llu*  pei-sonal  credit  of  McLean  t  Dowling, 
f)r  the  purpose  or  n-naMing  tln'iii  to  put  into  tlie  concern  their  sliare 
of  th.e  capital,  th;  ;ugli  the  goo«ls  were  used  in  the  joint  operation  the 
matter  wuul.l  liave  stood  in  a  very  ditierent  position;  then  they 
would  have  bejii  actinu:  f(.)r  and  on  their  own  belialf,  and  not  on 
helialf  of  the  other  defendants.     But  tosav  tliat  a  contract,  hona  tifff 

ft  • 

entered,  into,  A\]iert'l)y  the  credit  of  the  firm  was  pledget  I  hy  one  part- 
ner for  goods  for  carrying  on  tlie  concern,  imposed  no  liability  on  the 
other  partners,  and  that  they  should  he  permitted  to  take  their  share 
of  t\\i:  profits  of  tlie  concern,  and  not  he  re-^ponsihle  for  the  debts 
incurred  for  the  purpose  of  obtaining  the  means  of  realizing  profits, 
would  not  onlv  be  most  unjust  an<l  uni-ea^sonable,  but  contrary  to  the 
simplest  principles  applical>ie  to  the  law  of  partnei"ship.  In  this 
case  the  agreement  constituLe^l  the  parties  to  it  pai*t.n(n\s,  as  between 
themselves,  an<i  each  one  became  liable,  as  such  ])artner  qnooti 
third  persons,  for  good  furnishetl  Inma  tide  on  tin*  credit  of  the 
partnership  for  carrying  on  the  eoncern.  The  real  primary  sulistan- 
tial  businc-s  of  this  oj:)eration  was  to  be  cairied  on  through 
Brown,  and  it  could  not  be  so  unless  McLean  »S:  Dowling  and 
Brown  Were  the  a'^'Uts  of  Fo"<ter  k:  Swazev  for  so  cariTinj'  it 
on.  Tnless  shingles  and  clajj-boards  were  procured  here,  the  oper- 
tion  could  have  no  existence,  rnd  with  l>uvin<::  ^^^'  contractini?  for 
th'.ni,  or  supplying  the  contnietors  to  get  out  the  articles,  Foster 
i:  Swazey  in  Boston,  it  is  clear,  could  have,  and  had,  i)racticallv, 
nothing  to  do ;  and,  therefore,  if  the  concern  was  to  bo  carried  on  at 
all.  it  could  only  be  done  through  the  instrumentality  of  tlie  pa^itnei's 
in  this  province  who  so  necessarily  became  the  agents  for  their 
co-pa rtiiei*s,  and  this  brings  tl.e  case,  it  appeal's  to  us,  directly  up  t(» 
the  true  test,  as  enunciated  in  Cox  ?'.  Hickman,  where  Loixl  Cmn- 
worth  says :  "  It  is  often  yaid  that  the  test,  or  one  of  the  tests, 
whether  a  person  not  ostensibly  a  pai-tner  is,  neveithelcs-s,  in  contem- 
plation of  law,  a  partner,  is  whether  he  is  entitled  to  i)articipate  in 
the  profits.  This,  no  tloubt,  is  in  general  a  sufficiently  accui-ate  test 
for  a  right  to  participate  in  profits,  affords  cogent,  often  conclusive, 
evidence  that  the  trade  in  which  the  profits  have  been  made  \\'as 
cairied  on,  in  fact,  for,  or  on  behalf  of,  the  pei-son  setting  up  such  a 
claim  ;  l)Ut  that  the  leal  ground  of  the  liability  is  that  the  trade  has 
been  carried  on  l>y  persons  acting  on  his  Ixihalf.  Where  that  is  the 
case  he  is  liable  to  the  trade  obligations,  and  entitled  to  his  profits, 
or  to  a  simre  of  them.  It  is  not  strictly  coirect  to  say  that  his  right 
to  bhare  in  the  profits  makes  him  liable  to  the  debts  of  the  trade. 
The  correct  mode  of  statin]^  tlie  proposition  is  to  say  that  the  same 
thing  that  entitles  him  to  the  one  makes  him  liable  to  the  other,  vix., 
the  fact  that  the  trade  has  been  canned  on  on  his  behalf,  i.  tf.,  that 
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he  stood  in  the  relation  of  principal  towards  the  poi'sons  acting 
ostensibly  as  the  traders  by  %yhoni  the  liabilities  hayo  been  incurred, 
and  under  whose  nmnageuient  the  protits  have  been  made,  and  Lord 
WeiLsleydale  is  equally  clear.  He  says :  "  The  law  as  to  partnei*ship 
is  undoubtedly  a  branch  of  the  law  of  principal  and  agent,  and  it 
would  tend  to  siuiplify  and  make  more  easy  of  solution  the  questions 
which  arise  on  this  subject  if  the  true  principle  were  now  more  con- 
stantly kept  in  view."  Mr.  Justice  Story  lays  it  down  in  the  first 
section  of  his  work  on  partnership :  "  Every  partner  is  an  agent  of 
the  partnership,  and  his  rights,  powei's,  duties  and  obligations  are  in 
many  respects  goyevned  by  the  same  rules  and  principles  as  those 
of  an  agent.  A  partner  virtually  embraces  the  character  of  both 
principal  and  agent.'  Pothier  says:  ''  Contrn^tus  JKiidut'is  non 
secas  ac  contractus  indvihitor  (Pand.  lib.  17,  tit.  2,  Introduction). 
A  man  who  orders  another  to  carry  on  trade,  whether  in  his  own 
name  or  not,  buy  and  sell,  and  to  pay  over  all  the  profits  to  him,  is 
undoubtedly  the  principal,  and  the  person  so  employed  is  the  agent, 
and  the  principal  is  liable  for  the  agent  s  contracts  in  the  coui-se  of 
his  employnient,  so,  if  two  agree  that  they  should  cai'iy  on  a  trade, 
and  share  the  protits  of  it,  each  is  a  principal,  and  each  is  an  agent 
of  the  other,  and  each  is  bound  by  the  other's  contract  in  carrying 
on  the  trade  as  much  as  a  single  principal  would  be  by  the  act  of  an 
agent  who  wa.s  to  give  the  whole  of  the  profits  to  his  employer. 
Hence  it  becomes  a  test  of  the  liability  of  (me  for  tlie  contract  of 
another  that  he  is  to  receive  the  whole  or  a  pai*t  of  the  protits  aris- 
ing from  that  contract  by  virtue  of  the  agreement  made  at  tl»e  time 
of  the  employment.  I  believe  that  this  is  the  true  principle  of 
pai-tnership  liability." 

Wliatever  McLean  &  Dowling  were  to  <lo  in  this  Province,  for  and 
on  behalf  of  the  partnei-ship  opemtion,  has  been  done,  and  wf;s  done 
in  the  name  of  McLean  «Jc  Dowling,  and  what  was  done  in  Boston 
was  done  in  the  name  of  Foster  c^:  Swazey,  and  under  the  evidence, 
we  think  the  paitnei-ship  was  }x)und  by  liabilities  incuned  by  Dow- 
ling on  l>ehalf  of  the  firm,  in  the  name  of  McLean  &  Dowling. 

We  have  thus  disposed  of  the  substantial  question  in  controversy, 
and  we  think  there  is  nothing  in  the  other  objections  raised.  The 
evidence  objected  to  under  the  view  we  take  of  the  law  in  this  case, 
was,  in  our  opinion,  clearly  admissi))le.  All  we  can  say  in  c<mclusion 
is  that  if  Foster  i:  Swazey  did  not  intend  to  be  bound  1  >y  the  acts  of 
McLean  ^V:  Dowling,  they  entered  into  a  very  improvident  agree- 
ment, and  attempted  to  get  the  benefits  of  the  business,  and  escape 
the  legal  liabilities  which  their  agreement  and  the  carrying  on  the 
business  under  it  necessarily  imposed  on  them.  This,  we  clearly 
think,  they  should  not  do. 

The  rule  must  be  discharged. 
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PtUEL,  Chamberlain  of  St.  John,  v.  Hunter 

OtTOEEK  25,  iscy. 

A  New  Brnnswick  volunteer,  who  re-enrolle<l  under  3lbt  Vict.,  cap.  41),  of  the  Parlia- 
ment oi  Canada,  is  not  entitled  to  the  exenij>tion  from  City,  County  r.nd  Parish 
rates  and  taxes  provided  for  by  the  Provincial  Act,  '2Sth  Vict.  cap.  1,  sec.  17. 

This  ^vas  a  special  case  which  set  out  the  folIowin^<  stat^  of 
facts : — Prioi'  to  the  passing  of  tlio  Act  of  the  Douiiiiion  Parliament, 
81  Victoria,  cap.  40,  the  defendant  belonged  to  a  company  of  volun- 
teers in  tiiL'  St.  John  Volunteer  Battalion,  being  Company  IT.,  of  that 
Battalit)ri.  After  the  passing  of  the  Dominion  Act  above  mentioned, 
the  procuvdings  provided  for  in  section  7  of  that  Act  were  t^ken, 
and  tli'o  i^.crt'endant  was  re-enrolled  as  a  volunteer  in  the  same  com- 
pany and  battalion.  He  duly  signed  the  service  roll,  took  the  oath, 
and  otlurv.ise  complied  with  all  the  retjuirements  of  the.  Act.  He 
has  be»ii  r..— essed  for  three  dollars  and  ninety-six  cents  in  the  City 
of  St.  John,  for  the  year  1869,  under  "  the  St.  John  City  Assessment 
Act,  is.");),'"  and  the  seveml  Acts  in  amendment  thereof,  and  an 
execution  iias  been  issued  against  him  to  levy  the  an)orint.  The 
assessuR-nt  and  all  proceeding  under  it  have  been  duly  made  and 
tiiken :  i  lit  the  dcfc^ndant  produces  a  ceititicate  imder  the  hand  of 
the  couiri^aiidingotticer  of  the  said  corps,  as  directed  by  an  Act  made 
and  pa'vse<l  by  the  Legislature  of  this  Province,  in  the  twmty-cnghth 
year  of  Her  Majesty's  reign,  entitled  "  An  Act  relatini::  to  the 
Militia,"  aii«l  he  claims  to  be  exempt  from  the  payment  of  the  said 
sum  oi"  three  dollars  and  ninety-six  cents,  under  the  provisions  of  the 
last  mentioned  Act.  The  question  for  the  Cc^ui-t  is,  whether  thi? 
defendant,  as  such  volunteer,  having  complied  with  all  the  require- 
ments of  the  law,  and  produced  the  certificate  mentioned  in  the 
seventeenth  section  of  the  last  mentioned  Act,  is  now  entitled  to 
such  exemi'tion  or  not. 

B.  /..  ]\'tf  rs,  Q.  C,  for  the  plaintiff.  The  exemption  which  the 
defendant  claims  is  under  28  Vict.,  cap.  1,  sec.  17,  which,  wti  contend, 
is  repealed  1  »y  the  Militia  and  Defence  Act  of  the  Dominic»n  of  Can- 
a«la,  31  A'iet.  cap.  40;  Militia  and  defence  being  subjects  in  which 
the  Parliaiiiv-nt  of  Canada  has  exclusive  jurisdiction  under  the  Brit- 
ish North  Anierica  Act,  1867.  The  Canadian  Act  requires  i-e-enroll- 
ment  and  substitutes  an  entirely  new  militia  system,  and  we  contend 
that  every  vestige  of  the  New  Brunswick  Militia  Act  is  swept  away. 
[RiTCHiK.  C.  J.:  The  burthen  and  control  of  the  militia  is  placed  in 
the  Parliament  of  Canada,  and  to  maintain  this  exemption  would  be 
to  place  a  portion  of  the  burthen  o^  the  militia  on  the  local  authori- 
ties.    Vras  the  exemption  ever  intended  to  apply  to  more  than  to 
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the  New  Bruaswick  local  militia  as  then  constituted  ?]     That  is  pre- 
cisely our  contention. 

Here  Peters  was  stopped  by  the  Court. 

Duff,  Q.  C.  for  the  defendant.  The  Canadian  Act,  31st  Viet.,  cap. 
40,  sec.  90,  only  repeals  all  Militia  Acts  of  the  various  Provinces 
which  are  inconsistent  with  it  or  repugnant  to  its  provisions;  but 
this  t.'xeinption  is  neither.     If  any  individual  corporation  desired  to 

? resent  a  uniform  annually  to  each  member  of  the  voluneers  in  the 
'rovince,  it  could  not  be  said  to  interfere  with  or  be  repugnant  to 
the  Canadian  Militia  Act  in  any  way.  [Ritchie,  C,  J.:  But  suppose 
the  gift  to  be  to  all  volunteers  enrolled  under  our  Provincial  Act, 
could  the  volunteers  enrolled  under  the  Canadian  Act  claim  it]? 
[Allen,  J.:  When  the  defendant  enrolled  under  the  Canadian  Act 
did  he  not  cease  to  be  a  volunteer  imder  our  Provincial  Act?]  That 
may  l)e  so,  but  I  contend  that  while  the  British  North  America  Act, 
LS67,  did  not  repeal  our  New  Brunswick  Militia  Act,  and  the  Can- 
adian Militia  only  repeal  whatever  is  repugnant  to  its  provisions, 
tliat  the  section  containing  the  exemption  is  still  in  force.  [Ritchie, 
C.  J. :  Is  there  any  necessity  for  the  repeal  of  that  section  ^  Does 
not  the  Canadian  Act  wipe  out  of  existence  the  volunteers  for  whose 
beneiit  the  exemption  was  made?]  1  contend  it  does  not,  for  the 
defendant  was  a  volunteer  under  the  New  Brunswick  law,  and  con- 
tinues to  be  one  under  the  Canadian  Act.  [Fisher,  J.:  Then  yon 
make  a  distinction  Ixitweeti  those  who  re-enrolled  and  those  who 
first  l)ecame  volunteers  under  the  new  Act].  [Ritchie,  C.  J.:  What 
makes  the  defendant  a  volunteer  now  but  re-enrollments  Do  you 
contend  that  he  would  be  a  volunteer  now  if  he  had  not  re-enrolled  S] 
No.  I  cannot  say  that  I  contend  that.  Sec.  7  of  31st  Vict.,  cap.  40, 
wliich  provides  for  re-enrollment,  recognises  and  makes  allowance 
for  the  volunteer's  continuous  service  in  the  same  corps  under  the 
local  militia  law,  and  considers  it  no  pait  of  his  term  of  service  under 
th.e  now  Militia  Act  for  the  pui-pose  of  exempting  him  from  being 
balloted  for  as  one  of  the  active  militia.  [Ritchie,  C.  J.:  I  think  the 
(Canadian  Militia  Act  has  lepealed  the  whole  of  the  New  Brunswick 
Militia  Act;  if  he  can  claim  the  exemption  why  not  the  pay  under 
the  New  Brunsv*^ick  Act?]  The  corps  in  which  he  served  still  con- 
tinues under  the  same  name,  the  officers  are  the  same,  there  has  been 
no  change,  except  the  re-enrollment.  [Ritchie,  C.  J.:  The  names  of 
the  corps  may  be  the  same,  but  they  are  under  a  difFerent  authoritj''; 
the  otiicers  may  be  the  same,  but  they  have  received  new  commis- 
sions; and  the  volunteers  have  ceased  to  be  New  Brunswick  volun- 
teers and  have  become  Canadian  volunteei^.]  Suppose  that  before 
the  Bntish  North  Amenca  Act  passed,  an  Act  of  our  Legislature  had 
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been  passed  entirely  changing  the  organization  of  the  volnnte(^r>.  liie 
names  of  the  cori)s  and  everything  else,  but  leaving  the  17th  Sect. 
untoucluM.l,  eouM  it  l>e  contended  that  the  exemption  did  not  iciaain 
for  the  benefit  of  the  volunteei's  under  tlie  new  systems' 

Ritchie,  C.  J. — We  liave  no  doulit,  whatever,  about  this  ca.se. 
When  tlie  <lefendant  re-enrolled  luider  31st  Vict.,  cap.  40,  of  the 
Parliament  of  (/anada,  he  cea.sed  to  be  a  volunteer  undtn'  the  Militia 
Act  of  New  Brunswick,  and  can  claim  no  exemj)tion  from  taxatit>n 


as  such. 


The  rest  of  the  Court  concurrinir. 


O' 


Judgment  for  plain titi'. 


Rector, f'fc,  St.  George*s  Cuukch  r.  Cocgle.  d  dl. 

An  Action  U)r  damage  done  to  tliu  cliiirch  jiroperly.  in  the  absence  of  proof  nf  there 
being  any  legally  inducted  Hector,  may  be  brought  in  the  name  of  the  Church  (.'or- 
poration. 

In  an  action  arcainst  defendants  in  the  name  of  the  Church  Coiporation,  for  lK»arding 
up  the  church  win(b>wa  and  d(M^rs,  the  defendants  gave  a.s  notices  of  justiticaticai  that 
they  were  chnrcli -wardens,  and  closed  the  chnrch  for  reimirs.  On  tlie  trial,  one  of 
the  <lel*endants  admitted  that  they  liad  closed  the  church  to  prevent  a  clergyni.an 
who  claimed  to  be  Rector  from  ofiiciating  there. 

Held,  That  in  the  absence  of  proof  of  there  V)eing  any  licctor,  the  defendants  as  against 
the  Churcli  Corjxjration.  had  no  right  to  dismantle  the  church  even  though  they  were 
themselvcL;  members  of  the  corporation. 

Trespa.s8  for  alleged  injuries  to  the  Parish  Church  of  St.  Georofe  in 
Oarleton,  and  to  the  8ch(;ol -house  in  connection  therewith,  by  taking 
out  the  window^s  and  boarding  up  the  windows  and  doons,  so  that 
the  same  were  rendered  unlit  for  occupation.  The  fii*st  count  of  the 
declaration  charged  the  breaking  into  the  church,  etc.,  the  second 
tlie  taking  a>vay  of  the  windows  and  doors,  the  third  tjhe  turning 
plaintifis  out  of  possession.  Plea — The  general  issue  and  five  notices 
of  justilication  as  follows: — 

1st.  That  the  rector  of  St.  Gcorge\s  Church,  in  the  Parish  of  Carle- 
ton,  died  on  the  8th  December,  18GG,  and  that  since  that  time  no 
person  has  been  legally  presented,  instituted,  appointed  and  inducted 
to  be  rector  thereof,  and  that  the  })enefice  was  at  the  time  of  com- 
mitting the  trespass  vacant. 

2nd.  That  any  supposed  presentation,  etc.,  was  not  made  according 
to  law,  or  by  any  person  having  the  right,  etc. 
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:h\\.  That  Cougle  and  Mayes,  two  of  the  defendants,  now  are,  and 
were  at  the  time,  etc.,  the  church -wardens  of  St.  George's  Church, 
and  were  in  lawful  possession,  charge  and  control  of  the  church, 
school-house  and  premises,  and  all  tlie  supposed  trespasses,  if  any, 
weru  committed  by  tliem  in  the  lawful,  etc.,  discharge  of  their  duties 
and  rights  as  such  chin-ch^ wardens ;  that  they  made  only  such  noise 
as  they  lawfully  might,  and  shut  up  the  church,  if  at  all,  for  needed 
repaii-s  and  for  other  lawful  causes. 

4th.  That  the  church  an<l  school-house  at  the  time  when,  etc.,  were 
in  lawful  possession  of  (.-ougle  and  Mayes  as  the  church-wardens, 
and  that  all  the  other  defendants  as  their  servants  and  at  their  com- 
mand committtd  the  several  supposed  trespasses,  if  any,  as  they  law- 
full  v  mio;ht.  / 

5th.  That  the  said  Cougle  and  Mayes  and  Peters,  Noble,  Coram, 
Littk'hale,  Leonard,  Olive,  Clark,  Neil  and  Dodge,  were  at,  etc.,  the 
church-Avardens  and  vestry  of  St.  George's  Church,  and  were  in  law- 
ful possession,  etc.,  of  church,  school-house  and  premises,  and  that  all 
the  trespasses,  if  any  were  committed,  were  lawful  and  proper  acts, 
etc.,  done,  etc.,  by  them  in  the  lawful,  etc.,  discharge  of  their  duties 
as  such  church-wardens  and  vestry ;  that  they  made  only  such  noise 
as  they  lawfully  might  and  closed  up  the  church  and  school-liouse, 
if  at  all,  for  the  purpose  of  needed  and  necessary  repairs,  and  for 
other  lawful  causes  as  they  lawfully  might ;  and  did  only  such  quibt 
and  proper  acts  as  they  lawfully  might  for  the  pui-poses  of  making 
such  repaii'S,  etc.,  and  for  other  lawful  purposes,  which  are  the  sup- 
posed trespasses ;  and  that  all  the  other  defendants  as  their  servants 
and  at  their  command,  etc. 

At  the  trial  befoi*e  Weldon,  J.,  at  the  St.  John  Circuit,  it  appeared 
that  the  then  rector  of  St  George's  died  in  December,  1860,  and  at 
that  time  defendants  were  the  church-wardens  and  vestry  of  that 
pansh.  The  Rev.  Wm.  Walker,  one  of  the  plaintiffs,  claimed  to  have 
since  become  rector  of  the  parish,  by  appointment  and  induction,  but 
the  defendants  denied  that  he  had  been  properly  inducted  an<l  refused 
to  recognize  him  as  such.  The  election  of  church-wardens  and  ves- 
try, for  the  parish  of  St.  George,  is  required  by  law  to  be  held  on 
Easter  Monday  in  each  year,  and  to  be  presided  over  by  the  rector. 
There  was  no  evidence  given  in  regard  to  the  election  in  18C7,  but 
they  claim  to  have  acted  as  and  to  have  been  church-wardens  and 
vestiy  during  18G7.  On  Easter  Monday,  18G8,  the  defendants  and 
several  other  parishioners  met  in  the  church  for  the  puroose  of  hold- 
ing an  election  of  church-wardens  and  vestiy.  The  Rev.  William 
Walker,  who  came  to  the  door,  was  refused  admission,  on  the  grounds 
that  they  did  not  recognize  him  as  rector.    The  defendants  offered 
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secondary  evidence  of  a  notice  poste<l  on  the  church  door,  prior  tu 
Easter  Monday,  ISGiS,  signed  by  defendants,  and  calling  a  meeting 
for  an  electicjn,  which  notice  had  been  toin  down  and  destn")ve<l. 
This  evi<lt'nce  was  rejected  by  the  learned  Judge.  After  the  n.^fusal 
to  admit  Mr.  Walker,  the  meeting  prcx^eeded  to  elect  the  <leffndants 
church -ward  ens  and  vestry,  and  at  a  meeting  held  the  same  evening 
a  resolution  was  passed,  ordeiing  the  church  and  school-house  to  Ix' 
elost'd  u\)  for  repaii*s.  The  <loor8  and  windows  weie  acconlingly 
taken  out  and  boarded  up,  which  was  the  trespass  complained  t)f. 
It  was  admitted  by  Mayes, one  of  the  defendants,  that  the  real  n'as<.m 
(►f  closing  u\)  the  church  and  school-house  was  to  keep  Mr.  \Valkt?r 
out  and  to  prevent  him  from  holding  services  in  them.  It  was  con- 
tended on  behalf  of  defendants  that  the  induction  of  the  Rev.  Win. 
Walker  as  rectoi'  not  being  proved  the  action  could  not  lie.  The 
learned  Judgi'  directed  the  juiy  that  this  lK.nng  an  action  in  the  cor- 
poi-ate  name  it  was  not  necessary  to  prove  the  induction,  and  that 
the  defendants  had  no  right  to  close  up  the  church  and  school -h»ni'<e 
and  prevent  sei  vices  V>eing  held  in  them.     Verdict  for  plaintiff'. 

Wri,n.(nr,  Attorney  (lenei'al,  in  Hilary  Tenn,  obtained  a  rule  ntf<l 
for  a  new  tiial,  on  the  grounds  of  misdirection  and  improper  rejection 
of  secondary  evidence  of  the  notice. 

*S*.  R.  Thoiii^n-ii^  Q.  C,  shewed  cause  in  Easter  Term.  The  def«*n<l- 
ants  not  having  proved  that  they  were  elected  church-wardens  in 
l.s(i7,  <lid  not  shew  that  they  wei-e  church-wardens  or  had  any  light 
to  put  notices  of  the  meeting  on  the  church  door,  and  the  evidenc(i 
was  pr(»perly  ri'jected.  As  the  title  to  the  church  pixipei-ty  is  vested 
in  the  lector,  church -wardens  and  vestry,  if  any  injury  is  done  to  the 
fret.'h(;ld  they  havt?  clearly  a  right  of  action.  The  complaint  hi-re  is 
not  merely  an  invasion  of  the  possession  of  the  rector,  but  of  the 
absolute  injury  done  to  the  freehold.  The  notices  of  justification  put 
in  by  d(?fendants  are  no  defence  to  the  action,  and  they  wonhl  liave 
l»een  demurrabl«3  had  they  been  put  in  the  fonn  of  pleas.  Mayes 
admits  that  the*  church  and  school-house  were  closed  up  not  for  re- 
l)aii-s  but  to  keep  out  Mr.  Walker,  so  that  that  plea  of  justification 
is  gone,  and  the  beamed  Judge  could  only  tell  the  jury'  to  find  for 
defijndants,  which,  although  a  hostile  jury,  they  did,  giving  one  cent 
damages.  The  defendants  did  not  prove  that  they  had  been  legally 
elecU^l  church -wardens  in  1867,  and  there  can  be  no  presumption  in 
their  favor  from  their  being  church-wardens  the  year  before.  That 
being  the  case,  on  w^hat  principle  could  the  learned  Judge  have  ad- 
mitted evidence  o£  a  notice  which  it  was  not  shewn  thev  had  any 
authority  to  give.     Besides,  there  was  no  plea  on  the  record,  to  justify 
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such  testimony.  Where  evidence  is  rejected  upon  a  point,  which,  if 
admitted,  would  not  have  helped  the  party,  a  new  trial  will  not  be 
granted. 

A.  L.  Pfdnuir,  Q.  C,  and  Wedderlmi'n,  contra.  Assuming  that  the 
title  was  in  the  church  coi^poration,  the  only  special  plea  that  would 
meet  the  case  would  be  that  the  freehold  bein<^  in  them  we  entered 
by  their  coumiand.  This  V)eing  the  freehold  of  a  third  party  we  can 
shew  under  the  general  issue  which  we  have  pleaded.  8up{)osing 
the  fact  of  their  being  no  rector  is  a  defence,  we  have  pr»jvcd  that 
and  contend  that  the  acts  done  are  such  as  we  had  a  right  to  commit 
and  the  notice  is  suthcient. 

The  evidence  of  the  notice  was  achnissible,  as  emanating  from  the 
only  corporation  shewn  to  have  an  existence.     The  election  of  the 
defendants  as  such  corpomtion  was  in  evidence,  and  no  other  election 
having  been  proved,  they  were  presumed  to  be  the  coiporation ;  and 
until  other  corpomticms  were  proved  to  have  been  legally  constituted, 
they  continued  in  oHice.     Portland  and  Lancaster  St(^am  Feny  (.■onj- 
pany  /;.  Pratt  (2  Allen,  17).     If  it  can  be  contended  that  before  the 
^ts  of  the  coi'pomtion  are  admissible  it  must  appear  they  wero  ap- 
pointed at  the  yearly  election  preceding,  it  would  be  necessary  to  go 
further  back,  and  trace  down  the  corporati(m  year  aft<*r  year  from 
the  beginning.     But  under  the  Act  of  Incorporation,  ancl  the  liav. 
Statutes  having  been  shewn  legally  in  existence,  and  no  successors 
appointed,  they  continuetl  in  office.     The  notices  are  clearly  sufficient. 
The  Act  requires  that  the  grounds  of  defence  shall  be  state<l  generally, 
and  unless  the  plaintiffs  have  In^en  misled,  advantage  cannot  be  taken 
of  any  more  (lefect  in  form.     And  the  forni  disclost's  tht*  defences, 
and  the  effiict  of  them  is  clear.     The  rector  is  proved  to  be  dcvad, 
and  no  successor  has  l>een  instituted  and  inducted,  and  the  cliurch- 
wardens   and  vestry  necessarily  constitute  the  coiporation  of  St. 
George's  Ohuieh,  and  have  all  its  powers,  with  th(»  right  to  use  the 
corporate  name  if  necessary.     It  follows,  therefore,  that  the  allegt^d 
acts  of  trespass  weie  done  by  the  de  facto  church  corporation  upon 
the  death  of  the  rector,  or  by  their  direction  and  command;  they 
were  no  trespasses  at  all,  but  legitimate  acts  of  the  existing  coipora- 
tion,  and  this  action  must  fail.     These  acts  were  not,  as  contended, 
in  derogation  of  the  rights  of  any  reversioner,  but  in  the  proper 
care  and  protecticm  of  them.     All  parties  admit  the  church  building 
was  a  very  old  one,  and  in  a  dilapitated  stat<s  and  ivally  dangerous 
as  well  as  disgraceful.     Upon  the  death  of  the  rector  the  surviving 
members  of  the  coqjoration  were  bound  to  preserve  it.     No  rector 
having  been  appointed  after  Mr.  Coster  s  death,  and  they  having  in 
themselves  all  the  rights  of  the  corpomtion,  what  they  did  was  not 
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in  dispute  of  tlio  rights  of  any  rector.  The  ])l€aintifls  shouM  have 
shewn  the  ])rest*ntation,  institution,  and  induction  of  a  rector,  an<l 
tliat  lie  and  otlier  corporators  had  been  duly  apj^ointi.Ml.  Without 
this  they  had  no  right:  they  were  trespassers.  If  the  defendants 
were  the  acting  corpomtion  at  the  time  of  the  prucee(iings  coni- 
plain(jd  of,  and  the  alleged  wrongs  were  usual  and  neces.sary  acts 
preparatory  to  making  needed  i-epairs,  the  notices  are  themselves 
suthcient,  and  the  puhlic  notice  which  they  sought  to  give  in  e violence 
was  improperly  shut  out.  It  became  very  material  as  a  pu^liminary 
step  towards  ottering  evidence  important  as  sustaining  this  view. 
And  when  tlu»  notice  was  shut  out,  the  te.stim(»ny  in  our  hands  was 
unavailing.  But  once  in  evidence,  the  continuous  acts  of  the  de- 
fendants followed,  in  the  po.ssession  of  the  church,  and  the  I'egular 
performance  of  all  the  functions  of  th(*  ''rector,  church-wanlens,  and 
vestry,"  or,  in  other  worrls,  of  the  cor])oration  of  St.  (}eorge\s  (liurch. 

Cur.  (ulc,  vitit, 

Ritchie,  ( ■.  J.,  now  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  trespass  for  alleged  injuries  to  the  Parisn 
Churcli  of  St.  George^s,  in  Carleton,and  to  a  school-house  in  connec- 
tion therewith,  by  taking  out  tlie  windows  and  l>oarding  up  the 
windows  and  dooi^i,  there)>y  rendering  the  same  unfit  for  occupation. 

In  addition  to  the  geneml  issue,  the  defendants  gave  .several 
notices  of  defence,  nund)ered  respectively  from  one  to  five,  in 
substance  as  follows : 

1st.  That  the  rector  of  St.  George's  Chui-eh,  in  the  Parish  of  Carle- 
ton,  died  on  the  8th  Decern V>er,  1 8()G,  and  that  since  that  time  no 
l)erson  has  been  legally  presented,  instituted,  appointed  and  inducted 
to  be  rector  thereof,  and  that  the  benefice  was  at  the  time  of  com- 
mitting the  trespass  vacant. 

2nd.  Tliat  any  supposed  presentation,  etc.,  was  not  made  according 
to  law,  or  by  any  person  having  the  right,  etc. 

.Srd.  That  Cougle  and  Mayes,  two  of  the  defendants,  now  are,  and 
were  at  the  time,  etc.,  tlie  church-wardens  of  St.  George  s  Church, 
and  were  in  lawful  possession,  charge  and  contix)!  of  the  church, 
school -house  and  premises,  and  all  the  supposed  ti-espasses,  if  any, 
were  oonnnitted  by  them  in  the  lawful,  etc.,  discharge  of  their  duties 
and  rights  as  such  church -wardens ;  that  they  made  only  such  noise 
as  they  lawfully  might,  and  shut  up  the  church,  if  at  all,  for  needed 
repairs  and  for  other  lawful  causes. 

4th.  That  the  church  and  school-hoase  at  the  time  when,  etCr 
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were  in  lawfur  possession  of  Cougle  and  Mayes  as  such  chiirch- 
wardeUvS,  and  that  all  the  other  defendants  as  their  serv^ants  and  at 
their  command  committed  the  several  supposed  trespasses,  if  any,  as 
they  lawfully  might. 

5th.  That  the  said  Cougle  and  Mayes  and  Peters,  Noble,  Coram, 
Littlehale,  Leonard,  Olive,  Clarke,  Neil  and  Dodge,  were  at,  etc.,  the 
church-wardens  and  vestry  of  St.  Georges  Church,  and  were  in 
lawful  possession,  etc.,  of  church,  school-house  and  premises,  and 
that  all  the  trespasses,  if  any  were  commited,  were  lawful  and 
proper  acts,  etc.,  done,  etc.,  by  them  in  the  lawful,  etc.,  discharge  of 
their  duties  as  such  church-wardens  and  vestry ;  that  they  made 
only  such  noise  as  they  lawfully  might,  and  closed  up  the  church 
and  school-house,  if  at  all,  for  the  purpose  of  needed  and  necessary 
repairs,  and  for  other  lawful  causes  as  they  lawfully  might ;  and  did 
only  such  quiet  and  proper  acts  as  they  lawfully  might  for  the 
purposes  of  making  such  repairs,  etc.,  and  for  other  la>vful  purposes, 
which  are  the  supposed  trespasses ;  and  that  all  the  other  defendants 
as  their  servants  and  at  their  command,  etc. 

•  In  the  1st,  2nd  and  4th  notices  there  is  not  anything  alleged  that 
has  even  the  semblance  of  a  legal  answer  to  the  action,  and  the 
statement  which  is  put  forward  in  8rd  and  5th  as  a  justification,  viz., 
that  the  church  was  closed  for  the  purpose  of  repairs,  is  not  only 
unsupported  by  the  evidence  but  wholly  disproved  by  the  defend- 
ants tluinselves,  for  on  the  trial  it  was  clearly  admitted  by  the 
defendants  who  were  examined,  and  from  the  whole  evidence  it  was 
manifested  beyond  dispute  that  the  allegation  of  repairs  was  a  mere 
pretence,  that  the  real  object  of  the  defendants  in  dismantling  the 
church  and  closing  it  up  was  to  prevent  divine  service  being  per- 
fonned  therein  by  the  Rev.  Wm.  Walker,  who  claimed  to  be  rector. 
This,  we  think,  the  defendants  in  this  suit,  as  against  the  church 
corporation,  have  no  right  to  do.  Had  defendants  shewn  that  Mr. 
Walker  was  the  legal  rector,  or  that  there  was  a  rector,  an  important 
(|uestion  might  have  aiisen  whether  an  action  of  trespass,  such  as 
this,  should  not  have  been  brought  in  the  rector's  name.  On  this 
point  we  express  no  opinion,  inasmuch  as  defendants  have  not 
i-aised  the  ijuestion,  and  it  is  one  entirely  inconsistent  with  their 
contention,  viz.,  that  Mr.  Walker  is  not  the  le^al  rector,  and  that,  in 
fact,  the  parish  is  without  a  rector,  and  which  on  the  trial  they  so 
fttrenuously  urged  as  a  justification  of  their  right  to  act  as  they  did. 
All  that  we  are  called  on  to  decide  in  this  case  is,  that  in  the  absence 
of  proof  of  any  rector,  as  against  the  church  corporation,  the  plain- 
tiffs in  this  suit,  these  defendants  (even  supposing  they  were 
membei's  of  the  corpomtion)  could  not  legally  dismantle  the  church 
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by  taking  out  the  windows,  or,  by  boarding  it  up,  render  it  impossi- 
bh»  to  use  the  buihling  as  a  place  for  liolding  public  woi^ihip. 

Weaiv  clearly  of  opinion  that  it  is  the  duty  of  the  chmxjb  coipo- 
ration  wlio  are  the  plaintifis  on  the  record  in  tliis  suit,  to  pi'eserve 
the  church  for  the  le<;itiiiiat<'  uses  for  which  it  was  erected  and 
consecrated,  viz.,  for  the  peiforniance  oi  public  woi-ship  tlierein  by 
th(^  duly  appointed  and  le^^ully  inducted  ic^ctor,  and  to  enable  the 
pew-holdei's  and  j)aris.hioneis  to  attend  divine  sei*\ice  therein.  To 
attempt  tn  exclude  either  tlie  one  or  the  other,  or  to  render  the 
Iniihlin^  unfit  or  inip()s>iblc  to  be  used  as  a  church  by  pulling  it  to 
pieces  or  ban'ica<ling  access  tlieivto,  is  as  illegal  as  it  is  in  our 
opinion  in<lecent.  To  nny  persun  liaving  the  right  to  question  the 
ap[)oint]nent  of  a  rector  the  law  ati'oi-dsa  remedy  and  the  Couits  art- 
npt'U,  but  legal  lights  cannot  in  this  or  any  other  case  l»e  tried  or 
settled  by  acts  of  des(;ci*ation  or  violence.  We  are  quiU^  alive  to  the 
fact  that  this  discussion  leaves  undetermined  what  we  liave  gathered 
fiom  the  trial  and  argument  is  tlie  real  point  in  controveiNy,  .so  far 
at  anv  rate  as  tlu*  defendants  ari'  eoncernerl,  viz.,  the  letralitv  of  the 
appointment  of  the  rector.  Hut  in  the  way  this  ciisc  is  presented  to 
us  that  ([uestion  <loi.s  not  ]>rop(.-rly  arise,  nor  is  there  any  evident* 
on  either  sirlr,  t(;  enable  us  to  <li't<'rmine  it  were  we  di.sj)osed  to  do 
so.  While  we  de|)lt»re  the  existence  in  this  ])arish  of  a  state  of 
atiairs  so  eontraiy  to  what  is  desinible  for  the  well-being  and  peace 
of  the  cliureli  in  thi'  Parish  of  St.  (Jeorm\  an<l  the  furtlierinjr  of  a 
true  Chri:  tian  s[)irit  among  its  meudjers,  we  e(ju.ally  regret  that  our 
suggestii>n  thrown  out  with  a  view  of  enabling  the  parties  to  obtain 
a  com])lete  an<l  final  a<ljudication  upcm  all  the  legal  questions  in 
<li.spute  and  >•>  put  an  end  ti)  fuither  litigation,  should  not  have  Ikvu 
aete<l  on  by  the  conilieting  parties,  viz.,  that  a  special  case  should  im 
fully  stated,  under  which  all  the  h^gal  (pie.stions  in  controvei-sy  coulil 
be  fairly  and  sfpiarely  biought  up  and  a  final  decision  liad,  so  tliat 
all  ])er>'»:is  intercsb'd  might  clearly  under-sUuid  their  legal  lights — 
wlu'iebv  it  was  to  be  hoped  harihonv  would  in  the  end  Ik;  restonMi ; 
at  hast  ih«-  scandal  resting  on  the  parish  in  its  present  divided  stat-o 
and  ]>aiji<aded  cliurch  wouhl  not  be  so  prominent  to  the  public  gaze. 
Our  suggestion  not  having  been  acted  on,  we  can  oidy  deal  with  the 
matter  as  it  c<Miies  legitimatc^ly  up  lx»fore  us,  and  for  the  re^ujons 
assigned  Wi-  think  the  defendants  liave  .shewn  no  justification  for  their 
acts,  and.  the  church  coiporation  are*  entitled  to  ivtain  their  veitlict. 

a 

Rule  di.schai^ed. 
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An  unstamped  cheque  upon  a  party  not  being  a  chartered  or  licensed  Banker,  or  Sav- 
ings Bank,  is  void  under  Canadian  Statute,  31  Vict.,  cap.  9.  and  cannot  be  received 
as  evidence  of  payment. 

This  was  an  appeal  from  the  St.  John  (^ounty  Court.  Assumpsit 
for  goods  sold  an<l  delivered,  S95.»S8.  Plea,  the  general  issue  wnth 
notice  of  set-off.  The  defence  was  that  the  defendants  had  given 
plaintiff  a  cheque  for  the  amount,  that  they  then  had  funds  in  the 
hands  of  the  drawee,  that  it  was  not  presented  in  due  time,  arfd  no 
notice  of  dishonor  given,  and  that  the  insolvency  of  the  drawee  and 
the  closing  of  his  place  of  business  did  not  excu.se  the  want  of  pre- 
sentation or  notice  of  dislionor.     The  cheque  was  as  follow^s  : — 

St.  JoifN,  N.  B.,  Nov.  13th,  1868. 
To  the  Cashier  of  Samvkl  J.  Scovil, 

Pay  to  Mr.  William  B.  (Jandy.  or  bearer,  $9.5.38. 

STAPLE.S,  Sl'ENCER  &  HaMPHON. 

No  stamp  was  affixed  to  this  cheque,  and  the  plaintiff's  counsel,  at 
the  trial,  objected  to  its  being  received  in  evidence,  contending  it 
was  void  in  consecjuence  of  not  being  stamped  under  .SI  Vict.  cap.  7. 
The  cheque  was  read,  subject  to  tlie  objection.  There  was  no  evi- 
dence to  shew  that  S.  J.  Scovil  was  a  chart<'re(l  or  licensed  banker. 
The  plaintiff  testified  that  he  received  the  cheque  at  nine  o'clock  of 
the  evening  of  the  day  it  was  <iated,  which  was  on  Friday ;  tliat 
Scovil  stopped  payment  V>etween  half-past  two  and  three,  P.  M.  on 
Friday,  his  usual  banking  houi-s  being  i)  A.  M.  to  G  P.  M,  Scovil  never 
resumed  payment,  and  in  conseriuence  of  the  suspen.sion  the  clietjue 
was  never  ))resented  and  never  paid.  A  verdict  Jiaving  l)een  found 
for  plaintiff,  a  new  trial  was  moved  for  ])efore  the  (/ounty  (\>urt 
Judge,  on  the  groumls  :  1.  Defendants  having  funds  in  ScoviTs  hands 
and  he  liaving  become  insolvent  after  the  dmwingof  the  cheque,  the 
cheque  should  have  been  pivsented  somt^  time  on  Saturday,  or,  in 
any  case,  before  suit.  2.  The  presentation  on  Saturday  should  have 
been  followed  by  notice  of  dishonor.  .S.  I'Iumh^  l>eing  neither  present- 
ment nor  notice,  defen<lants  ai'e  discbartre<l.  4.  Verdict  acrainst  evi- 
dence.  A  new  trial  having  Iwen  refused,  the  appeal  was  argued  in 
Trinitv  Term  last. 

Travis  for  the  appellants.  Tliere  was  neither  presentment  nor 
notice  of  dishonor  here,  and  botli  \\cvv  neeessaiy,  the  only  exception 
l>ein<j  in  cases  where  there  are  no  funds  in  tlie  hands  of  the  banker, 
Ch-eenleaf  Ev.  195  a.  The  cases  all  shew  that  insolvency  does  not 
excuse  want  of  presentment.  Esdale  r.  Sowerby,  (11  East,  117). 
Whei-e  a  che(|ue  is  given  for  a  debt,  and  there  is  any  laches  in  regard 
to  the  presentment  of  it,  the  original  debt  is  discharged,  a  che([ue 
being  payment  unless  dishonored. 
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McLeocl,  contra,  contended  that  as  the  cheque  was  not  stamped,  it 
was,  under  31  Vict.  cap.  9,  a  nullity,  and  the  plaintiff  was  under  no 
obligation  to  present  it,  the  exceptions  where  a  stamp  is  unneces.sary 
being  only  in  favor  of  chartered  banks,  licensed  bankers,  or  savings 
banks. 

Travis  in  reply.  Cxli\  (uh\  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court 

This  was  an  appeal  from  the  (bounty  Court  of  the  C-ity  and  County 
of  St.  John.  The  action  was  uj^siinipsit  for  goods  sold  and  delivered, 
the  defence  was  that  a  cheque  was  given  in  payment,  and  that  the 
diuwer  had  funds  in  the  hands  of  the  drawee,  and  it  was  not  pre- 
sented in  due  time,  and  no  notice  of  dishonor  was  given  defendant, 
and  that  the  iiLsolvency  or  closing  of  diuwee^s  place  of  business  did 
not  excuse  want  of  prcssentation  or  notice. 

Tlie  chetjue  was  a.s  follows: 

St.  John,  N.  B.,  November  13th,  ISGS. 
To  the  Cashier  of  Samukl  J.  Scovii,, 

Pay  to  Mr.  William  B.  (laiuly,  or  Ijcarer,  §95.38. 

Stapli-s,  Spkncer  &  HAMrs<.>s. 

This  draft  was  not  stampe<l,  and,  on  the  trial,  plaintiff  objected  to 
its  Ixnng  received  in  evidence  on  that  ground,  and  contended  it  was 
therefore  null  and  void  under  the  Canadian  Act  of  1«^()7,  cap.  J). 
This  objection  was  oveiTuled  and  the  che([ue  ivad  subject  to  tht? 
objection.  No  evidenctj  was  offered  as  to  the  banking  character  of 
the  cashier  of  Samuel  J.  Scovil  or  of  Sanmel  J.  Scovil  himself.  The 
only  reference  to  banking  that  we  can  discover  in  the  evidence  is 
the  expressions  banking  house  and  banking  houi-s,  used  by  some  of 
the  witnesses  when  speaking  of  Scovil's  place  of  business,  and  the 
houi-s  dunng  which  he  tiunsacted  busine,ss.  A  verdict  was  found  for 
the  plaintiff  and  a  new  trial  moved  for  on  the  following  grounds: 
1.  Defendants  having  funds  in  Scovil's  hands,  and  he  having  become 
insolvent  after  the  drawing  of  the  checjue,  the  cheque  should  have 
l>een  presented  sometime  on  Saturday,  the  14th  November,  or,  in 
any  case,  Injfore  suit.  2.  The  presentation  of  the  cheque  on  Satur- 
day should  have  been  followed  by  notice  of  dislumor  to  defendants, 
on  Monday,  KJth  Novemlnir.  .S.  There  having  been  no  presentment 
or  notice  of  dishonor,  defendant  is  discharged  by  plaintiff's  laches. 
4.  Verdict  against  weight  of  evidence,  no  evidence  to  warrant  verdict. 

Tliis  application  was  refused,  and  we  are  now  asked  on  behalf  of 
defendants  to  reverse  that  decision,  on  the  gix)unds  urged  in  the 
Couit  below,  but  we  do  not  think  this  application  can  prevail,  be- 
cause, without  discussing  the  points  raised,  we  think  plamtifT  has  a 
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right  to  avail  himself  of  his  objection  to  the  admission  of  the  draft 
in  evidence,  and  which  he  has  urged  before  us,  as  we  think  the 
cheque,  not  having  been  stamped,  should  have  been  rejected  by  the 
Judge  at  the  trial  as  invalid  and  of  no  effect,  an,d  being  so  void, 
plaintiff  was  clearly  entitled  to  recover  on  the  original  consideration. 
By  31  Vict,  cap  9.  <$  1.  duties  are  imposed  on  promissory  notes, 
drafts,  and  bills  of  exchange.  Sect.  2  declares  what  shall  be  deemed 
instruments  liable  to  duty,  inter  <diUy  "every  bill,  draft,  order  or 
instrument  for  the  payment  of  any  sum  of  money  by  a  bill  or  prom- 
issoiy  note,  whether  such  payment  be  required  to  be  made  to  the 
bearer,  or  to  order."  Sect.  3  declares  the  exceptions  from  duty,  inter 
alia,  any  cheque  upon  any  chartered  bank,  or  licensed  banker,  or  any 
savings  bank,  if  the  same  shall  be  payable  on  demand.  Sect.  4  de- 
clares that  duties  shall  be  paid  by  affixing  adhesive  stamps.  Sect.  1 1 
that  instruments  without  stamps  are  invalid  and  of  no  effect  in 
law  or  equity.  To  make  this  cheque  valid  without  a  stamp,  it  was 
indispensable  that  the  party  seeking  to  resist  should  bring  it  clearly 
within  the  exceptions  of  Sect.  3,  and  this  defendants  have  failed  to 
do,  as  we  have  nothing  to  shew  us  that  the  cashier  of  Samuel  J. 
Scovil,  on  whom  the  same  was  drawn,  or  Samuel  J.  Scovil  himself, 
was  a  chartered  bank,  or  licensed  banker,  or  a  savings  bank,  within 
the  meaning  of  that  section,  and  so  it  became  liable  to  the  duty  im- 
posed by  the  fii'st  section,  and  comes  expressly  under  Sect.  2,  which 
declares  what  shall  be  deemed  instruments  liable  to  duty,  and  is, 
therefore,  invalid  and  of  no  effect  under  Sect.  11.  % 

Appeal  dismissed  with  costs. 


Hamilton  v.  Bryson. 

October  30,  1869. 

Where  a  Ji.  fa.  was  delivered  to  the  sheriff  for  the  purpose  of  binding  defendant's 
lands  and  not  for  the  purpose  of  a  sale,  and  the  sheriff  merely  informed  defendant 
that  he  had  the  execution  and  indorsed  a  levy  upon  it,  and  did  no  other  act  for 
more  than  live  years,  when  he  advertised  the  land  tor  sale,  the  Court  set  the  levy 
aside  without  costs. 

A,  G.  Blair,  in  Easter  Term  last,  made  application  on  the  part  of 
the  defendant  and  Isaac  Allen  Yerxa,  mortgagee  of  the  premises 
advertised  for  sale  under  thef /i.  fa,  issued  in  this  cause,  to  set  aside 
the  levy  and  all  subsequent  proceedings  upon  the  grounds: 

1st.  Execution  not  placed  in  plaintiff's  lands  to  be  executed,  it 
being  delivered  with  instructions  to  hold  it  to  bind  defendant's  lands. 
2nd.  No  proper  levy  upon  the  real  estate.    3rd.  If  the  levy  was 
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legally  made  it  was  not  proceeded  with  to  adveiiiscnieiit  and  sale 
within  projxir  time,  and  was  vacated  by  plaintiiTs  dii*ections  to  pro- 
ceed no  further,  the  debt  being  settled. 

4th.  That  this  was  a  fraud  upon  defendant  and  upon  Yerxa,  thf^ 
mortgagee;  failing  these  points  to  set  aside  execution  and  levy  an<l 
order  satisfaction  to  be  entered  on  the  roll,  or  to  reduce  amount  for 
which  the  levy  was  to  hold  go<xl.  It  appeared  by  affidavits  that  de- 
fendant gave  plaintiff  a  bond  and  warrant  of  att(jrney,  dated  28th 
November,  18G2,  as  a  security  for  advances  then  to  be  maxle  by 
plaintiff  to  defendant,  upon  which  judgment  was  entered  up  21)th 
November,  1 8()2,  and  a  ji.  fa,  execution  issued,  delivered  to  J.  S. 
Whiti^,  sheriff  of  Sunbury,  on  the  2nd  January,  lH(j;K  indoi*sed  £8,00r> 
lis.  at  the  delivery  of  execution.  The  plaintiff  was  instnict-ed  Uj 
hold  it  to  bind  defendant's  lands,  and  he  made  his  levv  bv  an  indoi'se- 
ment  upon  the  execution.  No  further  steps  weie  taken  by  the 
sheriff,  under  the  execution,  until  December  2Sth,  18G8,  when  he 
advertised  the  property  for  sale  by  direction  of  plaintiff's  executors. 
On  the  11th  Decendjer,  18G5,  the  plaintiff  died,  but,  prior  to  his 
death,  he  several  times  told  the  plaintiff  that  he  wanted  nothing 
furtlier  done  with  the  execution,  as  the  debt  had  l)een  settled.  In 
November,  18G7,  Yerxa,  after  examining  the  records  and  finding  no 
memorial  reconled,  and  receivini'  a  statement  of  facts  front  slieiiff, 
loaned  $300  upon  the  pioperty  and  took  a  mortgage  thei*efor.  It 
also  appeared  that  plaintiff  rendero<l  defendant  an  ticcount  in  July, 
18G5,  in  which  the  costs  of  the  judgment  were  charged,  which  ac- 
count was  settled,  and  defendant  stated  that  the  plaintiff  rendered 
the  account  as  final,  and  forgave  him  any  indel)tedness  prior  thereto. 

A  I'ule  ulst  having  been  granted, 

F.  K.  Barker  shewed  cause  in  Trinity  Term.  As  to  the  fii'st  point, 
that  the  execution  was  placed  in  the  sherifl*'s  liands  not  to  be  executed, 
but  to  be  held  there;  that  is  a  question  which  I  submit  Brj'son  cannot 
now  i-aise.  Ho  shews  himself  that  the  Ji.fa.  was  intended  to  bind 
the  lands,  which  clearly  pix)ves  that  it  was  to  l>c  executed,  for  other- 
wise, it  would  not  bind  them.  Then  I  presume  they  were  bound  to 
sell,  and  if  Bryson  could  not  raise  this  question,  Yerxa  cannot  do  it. 
As  to  the  second  point,  that  no  proper  levy  was  made,  and  that  the 

ei-sonal  ef^tate  should  have  been  exhausted  before  the  real  estate. 

admit  that  he  must  exhaust  the  personal  estate  first,  but  that  would 
not  be  a  ground  for  setting  aside  the  execution.  [Ritchie,  C.  J.: 
Would  it  not  be  a  m*ound  for  setting  aside  the  leyy  ?]  It  was  dear 
the  levy  was  made  in  1864^  and  if  he  wished  to  set  it  aside  he  slpold 
have  applied  long  before,  so  that  the  sheriff  mij^t  have  had  an 
oppoi-tunity  of  levying  on  the  personal  estate,     nbere  there  is  an 


! 
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iiregularity,  the  paity  should  apply  promptly.  As  to  the  third  point, 
that  if  the  levy  was  good,  it  ceased  to  be  so  by  reason  of  the  delay, 
there  is,  I  submit,  nothing  in  that ;  the  statute  places  no  limit.  As 
to  the  last  point,  that  this  was  a  fraud  upon  defendant  and  Yerxa. 
These  executors,  when  they  found  that  a  levy  had  been  made,  and 
the  claim  was  out-standing  and  unpaid,  could  not  do  otherwise  than 
proceed.  If  the  alleged  agreement  amounted  to  anything,  it  was 
merely  that  he  would  do  a  certain  thing  at  Biyson's  request,  and 
Bryson  never  made  the  request. 

Blair,  in  support  of  the  application.  1st.  Upon  tlie  first  point, 
the  execution  (mly  binds  lands  when  delivered  to  the  .sheriff  to  be 
executed.  1  Rev.  Stat.,  cap.  113,  sec.  4.  Instructions  to  the  sheriff 
to  hold  execution  to  bind  lands  are  not  instructions  to  execute. 
Plaintiff's  intention  cleaily  was  that  it  should  operate  as  a  lien,  and 
that  it  could  not  do.  The  meaning  of  the  words  "  to  be  exectifed" 
aie  plain.  "A  ji.  fa.  is  not  executed  when  a  levy  is  made  ;  it  is  only 
executed  by  sale  by  sheriff."     See  Sed.  184,  sec.  92,  Kel.  105.     Plain-  ft 

tiff's  instructions  were  that  a  sale  should  not  be  made ;  therefore  the 
Ji.  fa.  was  not  delivered  to  be  executed.  If  the  plaintiff's  instruc- 
tions not  to  execute  at  the  delivery  of  execution  are  not  plain,  his 
acquiescence  in  the  delay  until  his  death,  and  frequent  conversations 
with  the  sheriff,  remove  all  doubt.  An  execution  properly  delivered 
ceases  to  bind  lands  when  plaintiff  changes  his  mind  and  instructs 
the  sheriff  not  to  execute;  it  is  tantamount  to  withdrawal,  1  Arch. 
Pr.  544,  apd  cannot  1x3  revived.  After  it  has  become  returnable,  it 
is  not  considei*ed  to  be  in  the  sheriff^s  hands.  Here  this  mortgage 
was  taken  after  the  writ  had  been  lying  about  five  years  in  the 
sheriff^s  hands  unexecuted,  and  no  directions  to  advertise  and  sell 
were  given  until  a  year  aftei-wards.  See  Johnson  v.  Crocker,  (4  Allen 
100).  Yerxa  here,  as  mortgagee,  is  in  the  position  of  a  purchaser  for 
a  valuable  consideration,  and  if  defendant  cannot  avail  kimself  of  the 
defect  Yerxa  can.     1  Ar.  Pr.  379,  cites  1  Saund.  219  fol.,  2  Vent.  218. 

Upon  the  second  point,  no  proper  levy  upon  real  estate.  The 
sheriff  made  no  levy  in  this  case.  It  is  not  sufficient  to  make  a 
memorandum  upon  the  writ.  Going  upon  the  land  and  taking  a 
memorandum,  and  giving  notice  to  defendant,  when  practicable,  are 

girhaps  uecessaiy,  but  not  sufficient,  as  intimated  in  Doe  d,  Hazen  v. 
azen,  (3  Allen,  97  and  93).  Advertisement  of  sale  is  the  essential 
requirement.  If  neither  the  actual  seizure,  notice  to  defendant,  nor 
advertisement,  are  necessary  to  make  a  levy,  how  is  it  made  ?  If 
either  are  necessary  then  no  levy  has  been  made  in  this  case. 

Cur,  adv.  vult 
RrrcHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 


632  CASES   IN  THE  SUPREME  COUBT, 


McKenzie  v.  Seaman. 


We  are  not  satisfied  by  the  affidavits  in  this  case  that  the  defendant 
has  shewn  aiiy  gi-ound  for  entering  satisfaction  on  the  judgment  in 
this  case ;  but,  considering  the  peculiar  circumstances  under  which 
the  execution  was  placed  in  the  nands  of  the  sheriff,  namely,  to  bind 
the  defendant's  land,  and  not  for  the  purpose  of  sale ;  and  also  con- 
sidering that  the  sheriff  only  informed  the  defendant  that  he  had  the 
execution,  and  did  not  advertise  the  land  till  more  than  five  years 
after  the  execution  was  placed  in  his  hands,  we  think  such  a  levy, 
(if  it  can  be  called  a  levy)  ought  not  to  l>e  allowed  to  stand.  The 
levy  under  the  execution  will,  therefore,  be  set  aside  without  costs. 


McKexzie,  Curator  of  the  Westmorland  Bank,  &  Seaman  rt  al 

October,  30,  1869. 

A  Jinlgo'd  onler  settling  the  list  of  con trihu tones,  under  the  Wintlina-up  Act,  is  only 
primn  facie  eWdence  of  liability,  and  the  defendant  may  give  evidence  at  the  trial 
to  shew  that  he  is  not  a  stockholder. 

This  was  an  action  to  recover  an  assesement  on  certain  bank  stock 
made  under  27  Vict.,  cap.  44,  for  payment  of  the  debts  of  the  .said 
bank,  it  having  suspended  payment.  Tlie  defendants  were  declare^l 
against  as  holders  of  ten  shares  of  the  capital  stock  of  the  said  bank, 
and  that  they  became  liable  to  pay  the  plaintiif,  as  curator,  SoOO, 
being  fifty  per  cent,  of  their  shares  of  the  capital  stock  of  the  said 
bank.  At  the  trial  before  Weldon,  J.,  at  the  last  Westmorland  (cir- 
cuit, the  only  evidence  of  the  defendants  being  stockholders  was  the 
order  of  the  Judge  settling  the  list  of  contributories.  The  ^lefence 
was,  and  evidence  was  offered  to  prove,  that  the  defendants  were 
not  stockholdei-s,  and  that  the  oi'der  for  winding  up  was  obtained  l>y 
fmud.  This  evidence  was  rejected  and  a  verdict  was  found  for 
plaintiff. 

/.  AUef^i  Jack,  in  Hilary  Term,  obtained  a  rule  nisi  for  a  new  trial 
on  the  ground  inter  alia  of  improper  i-ejection  of  evidence. 

A.  L.  Palmer,  Q.  C,  shewed  cause  in  Easter  Term.  I  contend  that 
the  Judge  having  decided  who  were  stockholders,  his  decision  cannot 
be  disproved  until  the  judgment  is  set  aside,  for  it  is  nea  adjudicatcL 
The  same  point  was  decided  in  Regina  v.  Sparrow  {a/nte  115).  The 
doctrine  there  applies  to  this  case.  The  Winding-up  Act  gives  the 
Judge  power  to  adjudicate  in  this  way,  the  object  of  the  law  being 
to  provide  a  speedy  remedy 
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/.  Allen  J(wk,  contra.  Regina  v.  Sparrow  is  entirely  a^inst  the 
position  taken  by  Mr.  Palmer.  Philipson  v.  The  Earl  of  Egrement 
(G  Q.  B.  595)  is  an  entirely  analogous  case  to  this.  It  cannot  be 
contended  that  a  preliminary  proceeding  such  as  the  settling  of  the 
list  of  contributories  is  res  H(i;)ndic(ita.  At  most  it  was  only  jyrivui, 
fiicie  evidence  of  the  defendants  being  liable  as  stockholders,  and  we 
should  have  lx»en  allowed  to  prove  that  we  were  not  stockholders, 
and  therefore  not  liable. 

Cur,  adv.  wit 

RiT<'niK,  C.  J.,  now  delivered  the  judgment  of  the  Coui-t. 

The  main  d(*fonco  was  that  the  defendants  were  not  stockholders 
and  so  not  liable  for  the  call  for  which  this  action  was  brought,  the 
only  evidence  in  this  case  of  the  defendants  being  stockholders  was 
the  order  of  t!ie  Judtje  settlin*):  the  list  of  contributories  in  which 
the  defendants  were  set  down  as  stockholders,  and  therefore  liable 
avS  such  to  conti-ibute.  Defendants  offered  evidence  to  disprove  the 
allecfation  of  their  l)einnr  stockholders,  and  to  shew  fraud  in  obtain- 
iqg  the  Judge's  order,  in  which  they  were  declared  stockholders. 
The  utmost  effect  that  the  Judge's  order,  in  our  opinion,  could  have 
would  be  to  shew  defendants  pnmia  facie  liable,  and  though  they 
might  have  applied  to  the  Judge  to  amend  or  rescind  his  order,  we 
think  it  was  open  to  them  in  the  trial  in  this  Court  to  shew  in  fact 
that  they  were  not  stockholders,  and  we  can  see  no  reason  why  they 
should  not  be  allowed  to  shew  that  the  order  by  which  it  is  attempted 
to  fix  them  prhna  fdcle  as  such  was  obtained  by  fraud  and  so  void. 

Rule  absolute  for  new  trial. 
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October  30,  1869. 

Plaintiffs  applied  to  ilefendants  on  Nov.  12th  to  insure  their  vessel  on  a  time  policy 
for  six  months,  beginning  on  the  9th  Sept.  previous,  the  day  on  which  she  left 
Swansea  for  St.  Thomas,  where  she  was  then  over-due.  In  the  written  application 
in  reply  to  the  question  *' where  lx>und,'*  the  plaintiff'^s  reply  was  *'a  port  in  the 
West  Indies."  The  news  of  a  hurricane  having  occurred  at  St.  Thomas  had  been 
published  in  the  newspai>ers  tliat  morning  and  was  known  to  plaintiffs  but  not  to 
defendants.  Held,  In  an  action  to  recover  for  a  total  low  that  the  destination  of 
the  vessel  and  the  fact  of  their  being  a  hurricane  at  her  port  of  destination  should 
have  been  communicated  to  defendants,  and  this  not  having  been  done  the  plain- 
tiffs were  nonsuited. 

This  was  an  action  to  recover  for  a  total  loss  on  the  brigantine 
i2.  Scales  J  on  a  policy  issued  by  defendants,  dated  12th  November, 
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18C7.  At  the  trial  before  Weldon,  J.,  at  the  Kings  Circuit,  a  non- 
suit was  moved  for  by  defendants  counsel  on  the  grounds:  1.  That 
the  actual  loss  ouglit  to  have  been  known  and  could  have  been 
known  to  the  owners  at  tlie  time  insuiunce  was  effected,  and  should 
have  been  communicated  to  the  imderwriU'i's,  and  this  not  having 
been  done  the  policy  was  void.  2.  Even  if  this  was  not  the  case  the 
fact  of  there  having  been  a  hurricane  at  St.  Thomas,  whither  the 
vessel  Wtis  bound,  ought  and  could  have  been  known  to  the  owners, 
and  should  have  been  communicated,  li.  The  fact  of  there  being  a 
hurricane  there  was  known  to  souie  of  the  plaintiffs  on  the  morning 
of  the  12th  November,  which  was  a  material  fact  which  should  have 
been  communicated  to  the  underwriters,  and  that  not  being  done  the 
policy  was  void.  4.  The  owners,  on  applving  for  insumnce,  con- 
ceal (id  the  fact  of  the  vessel  being  bound  for  St.  Thomas  when  she 
sailed  on  the  i)th  September.  An  ordinary  voyage  was  prove<l  to 
bt^  from  twenty  to  thirty  days;  at  last  advices  she  was  overdue, 
which  fact  was  concealed,  and  when  asked  l>y  the  insurei*s  where  she 
was  bound  the  answer  in  the  application  was  a  port  in  the  West 
Indies.  The  learned  Judge  refused  a  ncmsuit,  and  a  verdict  for 
plaintiff  was  taken  by  consent  with  leave  to  move  for  a  nonsuit 
before  the  ( 'ourt  in  June.  The  facts  of  the  case  are  fully  and  caiv- 
fully  set  out  in  the  judgment  of  the  Couit. 

A.  L.  Palmer,  Q.  C,  obtained  a  rule  nisi  for  a  nonsuit  in  Michael- 
mas Tenn  last,  pursuant  to  leave  reserved. 

Wctmore,  Attorney  Geneml,  and  C.  ]Y.  ^Yddi)n,  shewed  cause  in 
Hilary  Term.  We  contend,  that  the  insurance  was  fully  effected  on 
the  11th  by  parol.  It  is  not  necessary  for  a  policy  of  insui-ance  to 
be  in  writin<j ;  a  verbal  agreement  is  sufiicient.  2.  Par.  Mar,  Law 
1 1).  When  the  proposal  for  insurance  was  made  by  McLaughlin  to 
defendants  and  agreed  to  by  them,  the  insumnce  was  effected  and  a 
bill  in  equity  would  then  lie  to  compel  defendants  to  give  the  policy. 
On  the  10th  no  intimation  of  the  hurricane  had  reached  St.  John; 
the  application  was  filled  in,  except  the  date  of  the  vessel  leaving 
Swansea,  which  was  the  time  at  which  the  policy  was  to  begin,  and 
the  defendants  had  accepted  the  risk  an<l  nothing  remained  but  to 
fill  in  the  date  and  iasue  the  policy.  Under  these  circum.staDces  a 
Court  of  Exjuity  would  compel  a  specific  piufonnance,  1  Arnold 
Mar.  In.  254).  This  was  expressed  by  Lord  Demnan  in  Head  r. 
Davidson,  (8  A,  &  E.  303).  Burgess  v.  Wickham.  (3  B.  &  S.  669). 
Great  stress  was  laid  on  tiie  &et  of  the  plaintiff  stating  oa  the  12th 
that  the  vessel  was  bound  for  some  port  in  the  West  Indies,  when 
he  knew  she  was  gohiff  to  St  Thomas,  but  it  is  not  necessary  in  a 
time  policy  to  state  whel^  the  vessel  is  bound  miless  it  was  a  pn>- 
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hibited  port  and  the  contract  of  insurance  was  ijomplete  on  the  1  Jth. 
If  it  was  not  binding  on  the  11th  it  was  not  binding  on  the  12th^ 
and  as  on  the  15th,  when  the  facts  were  notorious,  the  defendants 
issued  the  policy  they  must  abide  by  it.  As  to  whether  the  plain- 
tiffs knew  of  the  hurricane,  the  mere  fact  of  there  being  a  rumor  of 
a  hurricane  at  St.  Thomas  would  not  vitiate  the  policy.  After  the 
news  of  the  hurricane  had  become  quite  public,  on  the  loth,  the 
defendants  issued  the  policy  to  plaintiff  and  took  the  premium  note. 
Besides,  the  news  of  there  being  a  hurricane  there  was  equally  avail- 
able to  defendants  as  to  the  plaintiffe,  and  equally  within  their 
means  of  knowledge,  therefore  the  plaintiffs  were  not  bound  to  com- 
municate it  to  them.  It  has  been  contended  that  the  captain  was 
bound  to  send  word  by  his  wife,  and  that  he  should  have  instructed 
her  to  telegraph  to  the  owners  from  New  York,  or  sent  instructions 
to  telegi*aph  from  Cuba.  The  Mannioriy  in  which  she  left  St. 
Thomas,  was  only  a  casual  steamer,  not  a  regular  or  mail  packet. 
There  was  no  tele^-aph  line  from  St.  Thomas.  The  mail  steamer 
did  not  leave  St.  Thomas  until  the  18th  November,  therefore  the 
captain  did  more  than  he  was  bound  to  do  in  sending  word  by  the 
Mcnifiiicm,  His  sending  by  a  casual  vessel  would  not  have  excused 
him  from  sending  word  by  the  regular  means  of  conveyance,  and 
therefore  it  cannot  be  contended  that  the  captain  was  recjuired  to 
cause  his  wife  to  telegraph  from  New  York.  She  airived  at  Hi. 
John  on  the  15th,  and  immediately  communicated  the  loss  to  the 
owners. 

A.  L.  Palmer,  Q.  C,  contra.  The  insurance  was  not  complete  on 
the  11th,  for  Mr.  McLaughlin  did  not  then  know  the  date  of  the 
vessel  leaving  Swansea,  from  which  the  policy  was  to  run.  The 
application  was  signed  by  the  three  plaintiffs  on  the  morning  of  the 
12th.  McLaughlin  admits  that  when  he  heard  of  the  huriicane  he 
became  anxious  about  his  insui:ance,  and  Mahoney  said  to  him  he 
hardly  thought  the  insurance  could  be  effected.  There  was  no  con- 
tract on  the  11th,  and  on  the  12th,  the  fact  of  there  being  a  hurricane, 
which  was  known  to  McLaughlin,  should  have  been  communicated 
by  him  to  the  defendants.  Plaintiffs  knew  when  the  insui-ance  was 
effected  that  the  vessel  was  overdue  at  St.  Thomas  and  that  there 
had  been  a  humcane  there.  Plaintiffs  in  their  application  stated 
that  the  vessel  was  bound  for  a  port  in  the  West  Indies.  That  was 
not  a  fair  answer,  for  the  pl£^ntiffs  knew  she  was  bound  to  St. 
Thomas.  Kirby  v.  Smith,  (1  B.  &  Al.  678),  shews  that  a  conceal- 
ment relative  to  the  sailing  of  a  vessel  is  a  material  concealment 
fatal  to  the  policy.  Where  plaintiff  oonce^.led  the  fact  of  hLs  having 
received  letters  stating  that  there  were  privateers  in  these  seas  he 
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was  nonsuited  on  the  ground  of  concealment.  The  assured  is  bound 
to  communicate  all  the  information  he  has  received,  though  he  does 
not  know  it  to  be  tnie.  Lynch  v,  Hamilton,  (3  Taunt.  37).  Here 
the  application  for  insuiunce  is  a  misrepresentation  in  every  respect, 
and  the  policy  is  therefore  void.  I  contend,  also,  that  the  plaintiff's 
were  bound  to  know  of  the  actual  loss  of  the  vessel  before  the  insur- 
ance was  effected.  She  was  lost  on  the  2J)th  October.  On  the  1st 
November  the  Mamtion  arrived  and  left  next  day  foi*  New  York 
via  Cuba.  The  captain  should  have  written  to  Cuba  to  the  tele- 
graph office  there  and  so  communicated  with  St.  John ;  or  at  all 
events  his  wife,  who  arnved  at  New  York  in  the  Mann  it )H  on  the 
10th  November,  should  have  been  instructed  to  telegi-aph  the  loss  to 
St.  John. 

Car.  (uic.  raff, 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  ( 'ourt. 

This  was  an  action  to  recover  for  a  total  loss  on  the  bri<Tintin(; 
"  R.  Scoles,"  under  a  policy  issued  by  the  defendants,  dated  at  St. 
John,  N.  B.,  the  1 2th  November,  iHHl,  whereby  defendants  insure*! 
82,000  on  the  body  of  the  said  brigantine,  ''for  the  period  of  six 
months,  fi*om  the  Dth  September,  18G7,  at  noon,  to  the  Oth  day  of 
March,  18()8,  at  noon.  This  insumnce  to  be  confined  to  voyages 
along  the  east  coast  of  America,  West  Indies,  British  America,  Nova 
Scotia  and  New  Brunswick,  and  to  and  from  Eurojx*,  Init  not  to 
ports  on  the  Mediterranean,  one  per  cent,  additional  to  Xk"  charged 
for  each  passage  between  ports  in  the  United  Kingdom  or  continent 
of  Europe  and  poits  in  North  America,  or  vice  versa ^  during  the 
months  of  November,  December,  January  and  February,  included  in 
the  term  of  this  insurance,"  at  the  rate  of  7  per  cent.  There  was  a 
written  application  for  the  insurance,  signed  by  plaintiffs,  dated  11th 
November,  18G7,  subsequently  altered  to  1 2tn  November,  in  which 
the  time  to  be  insured  was  six  months  from  0th  (October  8tnu;k 
through)  September,  18G7.  McLaughlin  says  he  wished  the  policy 
to  commence  from  the  time  the  vessel  sailed,  which,  he  says,  he  first 
thought  was  the  4th  October.  After  seeing  one  of  the  other  owners, 
he  found  she  had  sailed  on  the  9th  September,  and  altered  it  in  tho^ 
application  to  that  date,  and  he  took  the  application  away  to  get 
the  correct  date  of  her  sailing,  and  under  printed  head  in  such  appli- 
cation, where  vessel  is  at  present,  the  reply  is  **  Swansea,  when  last 
heard  from ;"  under  head  when  to  sail, "  On  September  9th,  to  a 
port  in  the  West  Indies ;"  under  head  description  of  carm, "  coala" 
A  verbal  application  for  insurance  was  made  on  the  llUi,  but  the 
written  application  was  taken  away  by  plaintiff,  McLauchlin,  on 
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that  day,  to  get  the  correct  date  of  her  sailing.  The  application,  he 
says,  was  signed  on  the  morning  of  the  12th,  on  which  morning  the 
date  of  sailing  was  inserted,  and  the  time  from  which  the  policy  was 
to  continue  must  have  been  then  altered  from  October  to  September. 
In  addition  to  the  representation  in  the  written  application,  Walker, 
defendant's  clerk,  says  ho  asked,  as  he  invariably  did,  where  the 
vessel  was  bound  to,  and  McLaughlin  said  "a  port  in  the  West 
Indies."  The  plaintiff'  had  information  from  the  papers,  before 
effecting  the  insurance,  that  the  vessel  was  to  sail  from  Swansea,  for 
St.  Thomas,  with  coals.  Sailing  from  Swansea  on  the  9th  Septem- 
ber for  St.  Thomas,  the  vessel  would  be  overdue  on  the  12th  Nov- 
ember. A  repoi*t  of  a  violent  hurricane  at  St.  Tlit)mas  appeared  in 
the  morning  papers  published  in  St.  John  on  the  1 2th,  as  follows: — 

New  York,  Nov.   11. 

By  the  arrival  of  the  steamer  "Marmion"  from  St.  Thomas,  Ist  inst.,  we  have 
additioual  mrticulars  of  thejzreat  hurricane  there.  The  8uru;euu  of  the  steamer 
reports  :  "We  arrived  at  St.  Thomas  on  the  morning  of  the  30tn,  and  found  that  the 
island  had  been  visited  the  day  previous  by  the  most  terrific  hurricane  ever  known 
there,  the  town  being  partially  destroyed  and  the  loss  of  life  very  great.  The  amount 
of  property  destr«)yed  at  present  it  is  impossible  to  estimate.  The  scene  of  destruction 
and  devastation  it  is  impossible  to  descnbe.  The  wind  commenced  blowing  a  pretty 
stiff  breeze  about  8  o'clock  from  the  nortn-west,  and  about  1 1  o'clock  it  changed  round 
to  the  east  and  blew  a  jyerfect  hurricane,  carrying  everything  before  it.  It  lasted 
about  four  hours,  but  during  that  time  raged  with  such  violence  that  trees  were  toni 
up,  houses  lifted  from  their  foundations  and  dashed  to  pieces.  Ships  and  steamers  of 
the  largest  class,  as  well  as  smaller  vessels,  were  hurlecl  together  and  either  dashed  to 
pieces  or  sunk,  some  fifty  or  sixty  vessels  are  ashore  dismasted  or  sunk  and  part  of 
their  crews  lost.  Thousands  are  rendered  homeless,  and  the  amount  of  sunering, 
confusion  and  excitement  it  is  impossible  to  describe.  There  is  uotliing  doing  ;  every- 
thing seems  paralyzed. 

Mahoney,  one  of  the  plaintiffs,  says  he  heard  of  the  hunicane  by 
the  papers  of  Tuesday  morning,  and  at  Mahoney  s  store,  when 
McLaughlin  was  getting  the  date  put  in  the  application,  the  hurri- 
cane was  spoken  of,  and  McLaughlin  says,  "  my  impression  is,  the 
subject  of  tjie  hurricane  was  discussed  in  Mahoney 's  store  ;  Tliomp- 
son  was  there  ;  I  observed  I  had  made  the  application."  He  says 
Mahoney  said  he  hardly  thought  I  could  get  the  insurance  done, 
to  which  he,  McLaughlin,  replied  that  he  thought  it  was  done. 
Tliompson  says,  in  Mahoney 's  store,  McLaughlin  came  in,  talked 
about  putting  $2,000.  Mahoney  said  it  would  be  a  good  thing  to 
get  it,  but  after  news  of  the  hurricane,  did  not  believe  it  could  be 
done.  McLaughlin  said :  "  I  got  it  done  last  evening,"  which  was 
clearly  not  the  case.  Walker  says  he  gave  him  a  blank  application, 
and  told  him  the  usual  rates,  and  agreed  to  take  it  if  all  was  satis- 
factory, but  until  the  application  was  completed  and  handed  in  and 
the  policy  issued,  on  the  12th  inst.,  it  is  abundantly  manifest  no  in- 
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suranco  was  aftVcted.  On  the  11th,  in  fact,  not  only  was  no  policy 
then  issiumI — none  could  be — but  the  application  was  wholly  incom- 
plete, not  only  with  respect  to  the  infonnation  required  by  the  office. 
l)ut  with  respect  to  the  time  which  the  policy  was  to  cover. 

A  not<'  was  pfiven  for  the  premium,  and  Walker  handed  Wilson 
tht*  policy,  but  the  exact  time  when  does  not  appear.  On  the  loth, 
after  the  policy  had  Ixjen  delivered,  news  amved  of  the  loss  of  the 
"  R.  Scoles "  at  St.  Thomas,  in  the  humcane.  Tlie  '*  R.  Scoles " 
arrived  at  St.  Thcnuas  on  the  22nd  October;  on  the  29th  the  gale 
conniK'nced.  After  the  gale,  W3nnan,  the  captain,  says  she  wa^  the 
only  vessel  not  driven  ashore ;  the  gale  then  commenced  afresh  and 
drove  th(»  "R.  Scotes"  ashore.  The  hurricane  was  most  violent,  last- 
in*if  three  hours.  No  vessels  at  St.  Thomas  escaped,  and  the  "R. 
Scoles"  iK'came  a  total  wreck,  and  was  sold  for  l?215.  The  "ilar- 
mion,"  a  casual  steamer,  not  a  regular  trader  or  mail  steamer  at  St. 
'I'homas,  called  there  on  the  31st  October,  l>ound  for  St.  Jago  dt* 
Cuba  and  New  York,  and  sailed  two  days  after  the  hurricane.  In 
this  v(»ssL'l  the  captain's  wife  left;  the  captain  did  not  write  by  her. 
He  comnuMK?efl  writing,  but  was  flustered  and  anxious  to  get  his  wife 
on  lK>ard.  tore  up  the  unfinished  letters  and  told  her  to  infonn  the 
ownei-s  of  tluj'loss.  but  gave  no  direction  for  her  to  write  or  telegi'aj)h 
fioiii  New  York.  The  "Marmion"  arrived  at  New  York  on  Siuiday, 
10th  November.  Mrs.  Wyman  left  next  day  and  arrived  at  St.  John 
)n  Fiiday  following,  and  on  Saturday  comnumicated  the  loss  to  the 
owm^'s.  The  loss  of  tlui  "  R.  Scoles"  was  first  heanl  of  by  the 
ownci*s  on  the  1  ."ith.  There  are  no  facts  in  this  case  in  dispute,  no 
(juestion  of  fact  which  either  party  rlesired  to  have  put  to  the  jury, 
tln^  Judge  having  offered  to  submit  to  the  jury  any  question  of  fact 
(Mthei*  ]>artv  might  desire  to  have  left  to  them.  The  plaintiffs  sim- 
])ly  clainuMl  that  tlu^  policy  having  been  entered  into,  and  lo.s.s  shewn, 
they  wnv  cntitle«l  to  reco\  er,  and  the  defendants  contended  that  as 
the  fact  or  i\unor  of  the  hurricane  at  St.  Thomas  was  known  to  j>lain- 
tiifon  the  morning  of  the  12th  November,  before  the  writtc^n  8i\y- 
])licati(m  was  completed  and  handed  in,  and  therefore  Kforu  the 
insuranc(»  was  or  could  hav(^  l)een  effected,  it  shoidd  have  lx»eu,  but 
was  not.  eonmiunieat<*d  to  the  underwriter,  and  so  the  policv  was 
void.  That  ther<'  was  a  conci'alment  of  the  fact  that  the  Nessel  was 
b()\m<l  for  St.  Thomas,  and  that  this  fact  was  material  and  .should 
hav(»  been  connnunicated.  lliat  the  actual  loss  ought  to  have  lieen 
made  known  to  the  ownei-s  at  the  time  the  insurance  wa«  effecttnl; 
that  the  captain  might  and  sliould  have  written  to  New  York  bj'  the 
st^anu^r,  and  directed  the  fact  to  h^  telegi-aphed,  or  should  have  in- 
structed his  ^^^fe  to  telegitiph  in  New  York,  in  either  of  which  cases 
the  news  in  due  coui-se  would  have  reached  them  before  the  insurance 
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was  effected.     With  respect  to  the  duty  of  a  party  applying  for  in- 
surance in  view  of  the  perfect  good  faith  which  is  the  very  essence 
of  this  contract,  it  is  clear  that  if  a  party  having  given  instructions 
for  effecting  a  policy,  receive  intelligence  matenal  to  the  risk  he  must 
forthwith,  or  with  due  and  reasonable  diligence,  cominunicate  it  or 
countermand  his  instnictions.     Many  things  may  or  may  not  be 
material,  according  as  the  circumstances  of  the  case  make  them  the  one 
or  the  other,  and  then  these  same  circumstances  determine  whether 
they  must  be  disclosed.     All  facts  material  to  the  risk,  known  to  the 
one  party  and  not  to  the  other,  must  be  fully  and  fairly  declared, 
for,  as  said  by  Cockbum,  C  J.,  in  Bates  v.  Hamilton  (L.  R.  2,  Q.  B. 
004),  "no  proposition  of  insurance  law  can  be  better  established  than 
this,  viz:  that  the  pai*ty  proposing  the  insurance  is  bound  to  com- 
mnnicate  to  the  insurer  all  matters  which  will  enable  him  to  deter- 
mine  the  extent  of  the  risk  against  which  he  undertakes  to  guarantee) 
the  assured."     As  a  general  proposition  it  may  be  true  that  in  effect- 
ing a  time  policy  such  as  this,  it  is  not  necessary  to  state  the  time 
of  sailing  on,  or  tenninus  of  the  particular  voyage  the  vessel  was 
pui-suing  at  the  time  of  effecting  the  policy,  but  these  facts  may  be- 
come material,  as  in  this  case,  whei*e  the  policy  was  to  have  a  retro- 
spective operation,  any  circumstances  connected  with  the  probable 
whereabouts  of  the  vessel  may  be  important,  as  if  the  time  of  sailing 
be  such  as  to  make  the  ship  a  missing  ship,  or  as  if  the  information 
or  report  of  a  hurricane  having  occurred  at  the  place,  in  which,  hav- 
ing reference  to  her  time  of  sailing  and  port  of  destination,  she  might 
reasonably  be  supposed,  in  the  ordinary  course  of  her  voyage,  to  have 
then  been.     In  such  a  case  her  probable  position  or  the  facts  within 
the  knowledge  of  the  assured,  by  which  he  was  enabled  to  judge  of 
her  probable  position,  together  with  such  information  or  report  en- 
abling him  to  form  an  estimate  of  her  probable  safety  or  dangei*. 
should  have  been  communicated  to  place  both  parties  on  a  fair  and 
equal  footing,  the  principle  Ijeing,  that  in  determining  whether  any 
fact,  actual  or  nimored,  is  material,  we  must  ascertain  whether  the 
fact  would  naturally  and  i-easonably  enter  into  the  estimate  of  tho 
risk  or  the  reasons  for  or  against  entering  into  the  contract  of  in- 
surance.    So,  also,  the  assured  must  make  true  answeis  to  all  (]u<?s- 
tions  which  the  insur«.'r  may  put  to  him.     Thus,  in  this  case,  when 
asked  the  (lestinati<m  of  the  vessel,  the  answer  is  a  port  in  the  Wrst 
Indies.     Must  it  not  be  presumtMi  that  he  did  not  know  the  particu- 
lar port,  and  that  he  was  giving  the  most  accurate^  and  l>est  infor- 
mation he  had  ?     If  he  had  Ijetter  information  and  did  in  fact  know 
the  exact  port  to  which  she  was  destined,  and  if  to  I'each  that  port 
the  vessel  would  be  ov^erdue,  and  therefore  the  reasonal)le  calculation 
would  be  that  she  was  or  ought  to  be  at  that  port,  and  if  with 
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knowledge  that  a  hurricane  had  visited  tlie  place  after  she  would 
have  arrived,  and  while  she  would  in  due  course  be  there,  under  such 
circumstances  withholding  the  particular  information  and  giving 
instead  such  a  general  answer,  would,  in  our  opinion,  ha  equivalent 
to  a  false  representation  or  concealment,  because  the  circumstances 
in  such  a  case  would  make  a  statement  of  the  particular  port  mate- 
rial, and  the  general  answer  be  calculated  to  mislead  or  at  any  i-ate 
to  disarm  suspicion  or  lull  inquiry.  The  object  of  the  rulas  as  to 
representation,  misrepresentation,  and  conceahiient,  l)eing  to  enable 
the  insurers  to  judge  with  accuracy  of  the  risk  they  underdtake.  If 
the  insurer  has  the  same  information  as  the  assured  then  there  is 
clearly  no  need  of  it  being  communicated.  In  this  case  the  language 
of  one  of  the  plain tifTs  clearly  shews  that  he  knew  the  information 
of  the  hurricane  was  material  and  calculated  to  operate  on  the  mind  of 
the  underwritei",  else  why  the  expi*ession  of  his  fears  that  the  lisk 
would  not  be  taken?  In  the  language  of  Mansfield,  ( \  J.,  in  the  case 
of  Lynch  v.  Hamilton  (3  Taunt.  44),  where  the  rumor  was  gixmnd- 
less,  while  here  it  was  strictly  accurate,  he  says,  as  we  now  do,  "  we 
decide  on  the  ground  of  the  adjudged  cases  applied  to  the  circum- 
stance of  the  present  action,  namely,  that  the  plaintifi*  did  not  com- 
municate the  rumor  so  prejudicial  to  the  safety  of  the  vessel,  when 
he  himself  knew  it." 

We  feel  it  unnecessaiy  to  say  anything  on  the  other  point  w^hich 
did  not  strike  any  of  us  in  the  argument  very  forcibly,  but  which 
we  have  not  considered  as  the  pomt  now  determined  by  us  must 
dispose  of  the  case.  We  do  not  think  there  is  anything  prejudicial  to 
defendants  in  their  position,  with  Reference  to  the  underwriters 
attempting  to  claim  the  premium  note,  because  whether  plaintiifs 
would  be  entitled  to  a  return  of  the  premium  or  not,  would  depend 
on  whether  there  was  fraud  in  the  representation  or  concealment 
See  Anderson  v,  Thornton,  (20  L.  &  E.  341). 

« 

Rule  absolute  for  nonsuit. 
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ABSCONDING  DEBTOR. 

1.  Where  a  debtor  was  a  resident  of  the  Stttte  of 
Maine,  but  did  buainew  in  thia  Province,  and 
went  away  for  the  purpoee  of  defrauding  his 
creditors,  held  that  be  might  be  proceeded 
against  under  the  AbMondiug  Debtors  Act. 
Heffina  v.  SUadman.  868 

ACCOUNT. 

See  Tenant  in  Common.    Evidbncs,  12. 

ACCOUNT  STATED. 

An  account  containing  debits  and  credits  was  pre- 
8ent4Mi  by  the  plaintiff  to  the  defendant  who  ad- 
mi  ttod  it  to  be  correct,  but  refused  to  sicn  it, 
alleging  that  there  might  be  other  credits  to 
which  lie  was  entitled,  and  for  which  he  required 
time  to  consider ;  Held,  That  this  did  nut  prove 
an  account  stated.     Harley  v.  Goodfellow.       836 

ADMINISTRATION. 

See  Injunction  1.    Promissory  Note  1. 

1.  The  executors  of  a  deceased  administrator  have 
no  right  to  file  an  acoount  of  his  administration 
in  the  Probate  Court;  nor  has  the  Judge  of  Pro- 
bates any  authority  to  pass  such  an  acoount  if 
filed.     In  re  Isaac  C.  Froat.  127 

2.  If  an  administrator  dies  without  having  filed  an 
invent4jry  or  account,  and  his  executors  have  as- 
sets in  their  hands,  belonging  to  the  original 
estate,  a  Court  uf  Equity  will  compel  them  to 
account.    Ibui. 

3.  In  an  application  to  put  an  administration  bond 
in  suit,  the  Court  will  nut  determine  whether 
Uiere  has  been  a  breach  of  the  bond.  If  the  ap- 
plicant make  out  a  prima  facie  case  of  breach, 
and  that  he  is  a  proper  person  to  sue  for  it,  he  is 
entitled  to  an  assignment.     In  re  Hunter.       233 

4.  An  assi^ment  will  not  be  refused  though  there 
Is  a  variance  between  the  bond  and  the  form 
given  by  the  Act.     Ibid. 

.  The  counsel  moving  for  the  assignment  Is  not 
bound  to  show  that  he  is  authorised  to  make  Uie 
application.    Ibid. 

0.  It  is  sufficient  to  show  the  substance  of  the  pro- 
ceedings against  the  administrator  in  the  Probate 
Court  without  producing  a  copy  of  them.    Ibid. 

AFFIDAVIT. 

See  Practice,  6.    Pbbjurt,  1. 

AGENT. 

See  Insurance  Bbokkr,  1. 

1.  Defendant  being  about  to  leave  the  Province, 
gave  a  Power  of  Attorney  to  an  agent,  auUior- 


iiing  him  to  appear  to  and  defend  any  action 
that  might  be  brought  against  the  defendant 
during  his  ahsence.  A  suit  was  commenced,  and 
a  copy  of  the  writ  sent  to  the  agent,  who  declined 
to  appear.  Held  that  the  avent  was  not  bound 
to  appear,  and  that  interlocutory  judgment 
signed  for  want  of  appearance,  was  Irregular. 
Harris  v.  MiteheU.  2 

8.  D.,  a  plumber,  working  on  defendant's  house, 
addressed  to  him  a  memorandum  stating  that  he 
would  require  to  send  to  plaintiffs,  in  Boston, 
for  certain  articles  specified,  which  defendant 
gave  to  T..  an  expressman,  who  handed  it  to 

Elaintiffs.  -  Plaintiffs  treated  it  as  an  order  from 
>.,  with  whom  they  had  dealings,  and  sent  the 
goods  and  invoice  to  him  by  T.,  and  D.  refused 
to  receive  them.  T.  then  delivered  them  to  de- 
fendant who  paid  T.  for  them  and  took  his  re- 
ceipt. PlaintifFs  remaining  ignorant  of  this  trans- 
action demanded  payment  of  D.,  whidi  he 
refused. 

Held,  1— That  by  bringing  aemmpeit  for  goods 
sold  and  delivered  agauist  defendant,  they  waived 
the  tort,  ratified  the  sale  by  T.,  and  treated  him 
as  their  agent,  and  payment  to  him  dischai^ged 
defendant 

2.  —That  the  plaintiff  might  have  maintained  trover 
against  dclendant  for  a  wrongful  conversion. 
DcUton  et  al.  v.  Hamilton,  422 

AGREEMENT. 

See  Contract.    Substituted  Aorsembnt. 

AMENDMENT. 

See  Malicious  PROtEcunoN,  2. 

1.  Where  one  of  the  persons  named  as  defendants 
in  a  suit  had  died  before  the  summons  issued,  the 
pleadings  were  amended  by  striking  out  his 
name,  and  the  answer  was  re-sworn.  Byera  v. 
Harngan.  230 

2.  Where  an  amendment  was  made  in  a  foreclosure 
suit,  by  adding  plaintifh  after  the  filing  of  the 
bill,  the  defendant  was  allowed  a  month  to 
answer  after  service  of  the  order  to  amend,  and 
of  a  copy  of  the  amended  bill  Wright  v.  Evan- 
9on.  232 

ANSWER  (IN  EQUmrX 

1.  An  objection  that  a  suit  is  defective  for  want  of 
parties,  cannot  be  taken  on  the  argument  of  ex- 
ceptiuns  to  the  defendant's  answer.  Hendriek$ 
V.  HaUet.  195 

2.  In  answering  interrogatories,  the  defendant 
must  confess,  or  'traverse  the  substance  of  each 
charge  in  the  bill.  PRrticular  charges  must  be 
answered  particular!]^  and  precisely,  and  not  in  a 
general  manner.    Ibid. 

3.  Where  defendant  is  Interrogated  as  to  the  re- 
ceipt of  particular  sums  of  money,  it  is  not  suf- 
ficient te  refer  to  an  acoount  annexed  to  hit 
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answer,  m  Bhewini?  what  he  had  received,  unlese  :     work  had  been  satiifactorily  performed,  and  or- 


he  states  that  it  ia  the  best  account  he  can  give.  '     dered  an  ameasmcnt  on  the  land  o«-nera  to  vmx 
Ibid.  . 


4.  If  he  8tate<«  that  an  account  annexed  to  hia 
answer,  contains  ail  the  information  he  is  able  to 
give  on  a  particular  question,  it  is  sufficient; 
thougli  it  was  his  duty  t<>  have  kept  a  more  par- 
ticular account.     Ibid. 

6.  Defendant  is  bound  to  answer  an  interrogatory 
if  it  is  pertinent  to  the  case  made  bv  the  bill, 
though  It  is  not  founded  on  any  specific  charge 
in  the  bill :  and  M^mfde,  that  ho  should  answer  an 
interrogatory  whether  it  is  material  or  not.    Ibid. 

0.  Defendant,  filling  the  offices  of  trustee  and  ex- 
ecutor, is  bound  to  answer  tui  intern >gatory, 
whether  his  accounts  distinguish  the  receipts  and 
charges  as  trustee,  fn»m  those  as  executor.  It  is 
not  sufficient  to  refer  the  plaintiff  to  the  ac- 
counts.   Ibid. 

7.  Defendant  is  bound  to  answer  as  to  his  own 
transactions,  and,  if  necessary,  to  obtain  infor- 
mation to  enable  him  to  do  so ;  but  he  is  not 
bound  to  seek  information  as  to  transactions  not 
his  own,  and  of  matters  equally  accessible  to  the 
plaintiff.     Ibid. 

&  As  a  general  ;nile,  if  defendant  professes  to  an- 
swer, he  must  do  so  fully  ;  and  he  cannot  protect 
himself  from  the  conseauences  of  an  insiifflcient 
answer,  by  objecting  that  the  interrogatory  is 
not  warranted  by  the  bill,  or  that  the  plaintiff 
has  no  equity,    ibid. 
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9.  An  answer  which 
insufficient.    Ibid. 


states  a  conclusion  of  law  is 


10.  When  an  answer  denies  or  ignores  a  matter  in- 
quired after,  it  must  be  as  to  the  defendant's 
knowledge,  information  or  belief.     Ibid. 

11.  Defendant  may  be  interrogated  as  to  the  con- 
tents of  writings,  decrees,  Ac.    Ibid. 

12.  Where  the  discovery  would  be  material  to  the 
case  made  and  Uie  relief  prayed  by  the  bill,  a  de- 
fendant may  be  interrogated  as  to  the  amotuit  of 
his  property,  and  his  ability  to  pay ;  but  he  is  not 
bound  to  answer  a  mere  hypothetical  interro^ga- 
tory.     Ibid. 

ASSAULT. 

L  On  an  indictment  for  murder,  the  jury  found  the 
prisoner  guilty  of  an  assault  onlv,  and  that  such 
assault  did  not  conduce  to  the  death  of  the  de- 
ceased. Held,  That  the  prisoner,  under  sudi  find- 
ing, could  not  be  convicted  of  the  assault  under 
the  1  Rev.  SUt,  e.  149,  f  SO.  The  Quaen  v.  Orv- 
gan.  96. 

ASSESSBfENT. 

See  School  Assbssmknt. 

1.  An  assessment  made  by  oommisiionerB  of  sew- 
ers, under  22  Vict,  cap.  53,  f  10,  must  be  upon 
the  owner  of  the  land  by  name,  and  not  upon  tilie 
land  itself.  The  Queen  v.  The  Commiseionertt 
dtc,  OennanUnan  Lake.  841 

1  K,  a  oommissioner  of  Mwen  for  the  Qerman- 
town  Lake  District,  beoame  oontraotor  for  the 
execution  of  certain  woric  executed  under  their 
direction,  and  afterwards  sat  and  voted  with  the 
other  commiMionen,  when  they  decided  that  the 


for  it.    Held,  That  the  assessment  was  bad.   I 


3.  The  General  Sesnions  has  no  power  to  order  an 
assessment  aM  for  County  contim^ncies,  t«>  meet 
the  costs  incurred  by  a  fiarty  in  making,  and  bv 
the  assessors  in  resisting,  an  application  t<>  quasii 
an  assessment  under  the  Parish  School  Act.  Itr- 
gina  v.  AMsesMom  of  King's.  523 

ATTACHMENT. 

1.  Where  a  party  is  served  witli  a  subpoena  to  at- 
tend as  a  witness  and  accepts  a  sum  of  nidney 
which  is  tendered  to  him  for  his  expenses,  with- 
out objecting  to  the  amount,  but  refunes  to  at- 
tend on  account  of  his  own  business,  he  is  liable 
to  an  attachment  for  non-attendance,  even  though 
the  sum  tendered  be  less  than  he  is  entitled  U* 
receive  under  the  ordinance  of  fees.  Gilbert  v. 
CampbeU.  268 

ATTORNEY. 

See  Coats. 

A  uTit  issued  by  an  uncertificated  attorney,  and  all 
proceedings  taken  thereunder,  will  be  set  aside. 
DeeBriMiy  v.  Mackey.  138 


BARON  &  FEME. 

See  Separate  Property,  1,  2.     Declaration,  S. 
Execution,  3.    Comtract,  10. 

BASTARDY. 

1.  An  order  of  affiliation  may  be  quashed  in  part 
and  confirmed  as  to  the  rest,  if  the  defective  part 
can  be  separated  from  the  other.  The  Queen  v. 
Simpeon.  82 

2.  Where  in  a  bastardy  case  by  consent  of  counsel 
a  single  Justice  tried  the  matter  aloue  and  after- 
wards made  an  order  of  affiliatiim,  the  Court  heM 
that  a  Court  could  not  be  constituted  bv  consent, 
and  ordered  the  proceediiun  to  be  quashed.  The 
Queen  v.  The  Ju»tice*  of  Weetmonand.  472 

3.  Held,  also,  that  the  Court  not  beiuff  properly 
constituted  there  was  no  triid  at  all,  and  the  party 
was  required  to  enter  into  reoognlsanoes  to  an- 
swer the  duurge  before  i-essiona.    Ibid. 

BEQUEST. 

See  Debt  1.    Will  1. 

BILL  IN  EOfHTT. 

1.  An  allegation  in  the  bill,  that  the  pUintUT  had 
purchased  the  lii^hts  of  two  of  the  heirs,  and  ob- 
tained conveyance  thereof,  shews  a  sufficient  in- 
terest in  the  subject  matter  of  the  suit  Coy  v. 
Coy.  ,  177 

1  In  a  suit  for  foreclosure  of  a  mortgEge  In  tee, 
after  the  death  of  the  moHgEgee,  the  dQI  maet 
shew  in  whom  the  legal  aetue  is  vested.  AOsg- 
ing  that  the  plaintifTis  ezeeutor  and  tmatee  of 
the  mortgagee  is  not  mflkient.  Wiggitu  amd 
othen  V.  Fioyd.  OB 

8.  In  a  suit  to  obtahi  pajment  of  a  ^pMsy ;  ftMne. 
whether,  if  the  bill  showi  the  pefiOMl  ettete  in- 
suffldent  for  paymmcit  of  the  dsbli.  It  anwi  not 
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also  show  that  the  legacy  was  charg^ed  on  the 
land,  if  the  plaintiff  seelu  payment  therefrom. 
WaUace  and  W\;e  v.  Woods.  230 

BOND. 

See  ADMIN18TEATI0N. 

.  One  of  the  conditions  of  a  bond  given  to  the 
Crown  by  a  Deputy  Postmaster,  required  htm  to 
give  thrue  nionthi)  notice  to  the  Postmaster  Ueu- 
eral  of  his  intention  to  resign  his  office,  and  to 
pay  all  suius  of  money  chargeable  against  liim  as 
Postmaster.  At  the  time  of  his  resignation,  a 
Puetmoster  was  a  defaulter,  and  died  insolvent, 
about  twenty-one  monthtt  alter.  No  proceedings 
were  taken  against  him  to  enforce  payment, 
though  he  was  applied  to  (»everal  times,  and  prom- 
ised payment,  and  no  notice  of  his  indebteOuess 
was  given  to  his  Kureties  till  after  his  death. 
Held,  That  his  sureties  were  not  entitled  to  be 
relieved  from  the  bond  under  the  83  Hen.  8.  c 
39,  $  79.     Tlie  Queen  v.  Hamtnond  at^  another. 

83 


2.  In  an  action  against  defendants  in  the  name  of 
the  church  corporation,  for  boarding  up  the 
church  windows  and  doors,  the  defendants  gave 
as  notices  of  Justiflcatiou  ^at  tliey  were  church- 
wardens, and  closed  the  church  for  repairs.  On 
the  trial,  one  of  the  defendants  admitted  that 
they  had  closed  the  church  to  prevent  a  clergy- 
man who  claimed  to  be  rector  from  officiatug 
there. 

Held,  That  in  the  absence  of  proof  of  there  being 
any  rector,  the  defe  dante,  as  against  the  church 
corporation,  had  no  right  to  dismantle  the  church 
even  though  they  were  them  elv^  members  of 
the  corporation.     Ibid. 

CITY  COUNCILLOR. 

A  contractor  with  the  commissioners  of  the  Alms 
House  for  the  County  of  York,  is  disqualified  from 
being  elected  a  city  councillor  in  Fredericton,  un- 
der the  Act  22,  Viut. ,  c.  8.    Ex  parte  Cameron.  800 

COMMISSIONER. 


CERTIFICATE. 

See  Attornby,  1. 

CERTIORARI. 

1.  Where  an  assessment  was  ordered  on  the  20th 
October,  and  a  rule  niei  tor  a  certiorari  obtained 
at  Ch:unbers  on  27  oh  February,  returnable  in 
Easter,  the  Court  held  the  application  to  be  in 
time,     hegina  v.  The  AgeeKkom  of  Hatet^  Kinge. 

628 

2.  The  provisions  of  1  Rev.  Stat,  cap.  58,  §  6,  re- 
quiriut;  security  lor  costs  before  granting  a  eerti- 
arari  Ut  remove  a  rate,  is  not  incorporated  in  the 
Parish  School  Act.    Jlrid, 

CILUJ.ENQE. 

1.  It  is  not  a  ground  of  challenge  to  the  array,  that 
some  of  the  Jurors  named  in  the  sheriff's  pane  , 
are  not  on  the  list  of  persons  qualified  to  serve  as 
jurors,  tiled  under  the  Act  18,  Vict,  c.  24.  Dow 
and  Wife  v.  Dibblee.  55 

2.  It  is  no  objection  to  the  sheriff  summoning  or 
the  jury  serving  that  the  sheriff  and  jury  were 
corporators  of  the  city  of  St.  John,  and  that  the 
action  was  based  and  the  land  in  dispute  was, 
upon  a  lease  made  by  the  mayor,  aldermen,  and 
oomiuonalty  of  the  city  of  8t  John,  in  which 
they  had  a  reversionary  interest,  it  not  appearing 
that  they  had  any  interest  m  the  suit  J}oe  dem. 
Orant  v.  hoyne.  842 

CHATTEL. 

See  Trrspass,  2. 

Manure  lying  in  'heaps  in  the  barn-yard  is  a  chattel, 
which  may  be  tj,ken  away  by  the  out-going  ten- 
ant, even  after  his  tenancy  has  expired,  and  trover 
will  lie  for  it  if  held  or  taken  awa^-  by  Uie  land- 
lord.   Fonhay  v.  Barnes.  462 

CHURCH  CORPORATION. 

1.  An  action  for  damage  done  to  the  church  prop- 
erty, in  the  absence  of  proof  of  their  being  any 
legady  inducted  rector,  may  be  brought  in  the 
name  of  the  church  corporation.  Rector y  etc„ 
St.  iJeorye's  Church  v.  Couple  et  al.  620 


See  AssBBSMKXT,  1,  2. 

1.  An  owner  of  land  in  the  Oermantown  Lake  Dis- 
trict is  disqu-Uifled  from  acting  as  a  commissioner 
of  sewers  for  that  district,  the  dutim  of  such 
commissioners  under  22  Vict,  cap.  63,  bein^  of  a 
judicial  character.  The  Queen  v.  Commissioners 
of  Sewers  GermafUoum  Lake.  341 

2.  A  commissioner  appointed  to  examine  confined 
debtors  was  held  disqualified  from  holding  an  ex- 
amination in  a  case  in  which  the  plaintiff  was  a 
first  cousin  to  his  wife.    Peck  v.  barbarie.      628 

The  Act  2,  Wm.  4,  c.  26,  incorporating  the  St  John 
Water  Compuiy,  authorized  them  to  draw  water 
from,  erect  r^ervoin  on,  and  cany  pipes  through 
private  property,  provided  that  no  sudi  water 
should  be  drawn,  &c.,  wiUiout  compensation  be- 
ing paid  for  the  use  of  the  same,  and  for  any 
damage  sustained  by  the  operations  of  the  oom- 
pany,  and  in  case  of  disagreement  between  the 
company  and  Uie  owners  of  the  land,  the  compen- 
sation to  be  determined  by  arbitration ;  and  if 
the  owner  of  the  property  should  decline  to  ap- 
point an  arbitrator,  the  Supreme  Court,  on  appli- 
cation of  the  company,  should  issue  a  warrant  to 
the  sheriff  to  sunmion  a  jury  to  assess  the  amoimt 
to  be  paid. 

By  Act  12,  Vict,  a  61,  further  powers  were  given 
to  the  company  to  enter  on  private  property, 
erect  dams,  and  draw  water  from  any  streain,  on 
paying  compensation  to  the  owners — Uie  amount 
to  be  determined  as  by  the  Act  2,  Wm.  4,  c.  26. 
After  the  passing  of  this  Act,  the  Water  Companv 
erected  a  dam  upon  a  stream  flowing  through 
private  property,  laid  down  pipes  and  diverted 
the  water  from  its  natural  channel,  without  the 
consent  of  the  owners. 

By  Act  18,  Vict,  a  88,  all  the  property,  rights, 
powers  and  privileges  of  the  Water  Company  were 
vested  in  commissioners  appointed  under  this 
Act,  saving  to  all  parties  all  rights,  remedies  and 
actions,  for  any  act  done,  or  for  any  contract 
theretofore  made,  and  giving  Uie  commissioners 
power  to  lay  down  pipes,  &o.,  for  extending  a 
supply  of  water ;  and  providing  that  in  case  of 
duAage  done  in  the  execution  ^  the  works,  the 
commissioners  should  pay  Uie  party  sustaining 
the  same,  such  compensation  as  should  be  agreed 
upon,  and  in  case  they  could  not  agree,  the  oom- 
nussioners  should,  on  request  of  such  party,  ap- 
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ply  to  a  Joiitioe  of  the  Peace  for  a  warrant  to  the 
Aheriff  to  gummon  a  Jury  to  aKsest  the  dama^cii. 
The  cinninlssioners  continued   the   obstruction 

1>]aced  on  the  stream  by  the  Water  Comrany,  and 
aid  down  additional  pipes,  drawing'  off  a  much 
lander  quantity  of  water. 

A,  claimini;  as  one  of  the  hein  of  the  former  owner, 
then  i^ve  notice  to  the  commlssioiiers  that  he 
daimod  dainatfex  under  the  Act  2,  Wm.  4,  c.  26, 
and  the  severd  Act  <  in  amendment  and  incident 
thereto,  for  abstraction  of  the  water  by  the  com- 
mifttionen,  and  requested  them  to  take  the  neces- 
sary steiM  for  summoning  a  jury  to  aauits  such 
damages.  The  oommLvsioners  dechned  to  talce 
any  8tc})8,  and  A  gave  them  a  further  notice,  stat- 
int;  that  they  hod  refused  to  Bfijee  up«.m  the 
amount  of  compensation  for  obstructing  the 
stream  and  diverting  the  water,  and  requiring 
them  to  take  the  neoemary  and  legal  stepe  point- 
ed out  by  the  Acta  2,  Wm.  4,  c  26,  12  Vict.,  c  38, 
or  any  of  them,  for  determining  tlie  amount  of 
compensation  to  be  paid  for  all  or  any  damage 
which  he  was  entitled  to  receive  in  his  own  right, 
or  in  behalf  of  the  other  heirs,  as  well  for  the 
acts  of  the  St.  John  Water  Company  aa  of  said 
oommissionen.  The  commimioneni  declined  to 
take  any  procMdings  on  this  application,  stating 
that  they  were  not  aware  that  any  damaire  had 
been  done  to  A  by  their  operations.  Held,  On 
application  by  A  for  a  mandSunus— 

1.— That  the  Commissioners  were  right  in  refusing 
to  act  on  tlie  Untt  notice — tlie  mode  of  pruceetl- 
ing  under  the  AcU  2,  Wm.  4,  c.  26.  and  12  Vict, 
c  51,  being  by  arbitration,  and  not  by  a  Jur}'. 

2.— That  the  Commitiioners  had  no  power  to  act 
under  the  2,  Wm.  4,  c.  26,  even  if  they  had  been 
requested  to  take  the  proceedings  pointed  out  by 
that  Act 

{.—That  as  all  rights  and  remedies  against  the 
Water  Company  were  preserved  bv  the  18  Vic.,  c 
88,  the  Commissioners  were  not  bound  to  apply 
for  a  jury  to  assess  damages  for  the  acts  of  the 
Water  Company,  as  required  by  the  seoond 
notice. 

4.— That  without  showing  who  the  other  owners  of 
the  property  were,  and  how  A.  was  entitled  to 
ebdm  on  their  behalf,  a  mandamus  could  not  be 
Issued  to  assess  the  damages  due  to  them,  but 
must  be  confined  to  A*8  interest  in  the  land. 

6.^That  it  was  sufficient  for  A  to  show  by  his 
affidavits  a  prima  facie  case  of  title  to  the  land, 
and  that  he  need  not  produce  his  denls. 

8.  —That  the  allegation  of  the  withdrawal  from  its 
natural  course  of  a  large  quantity  of  watmr  from 
a  stream  flowing  thnragh  A's  land,  showed  a 
priirui/aeie  case  of  damage  to  him. 

7.— That  a  demand  in  the  alternative,  to  do  one  of 
two  things,  and  a  general  refusal,  was  sufficient 
to  found  an  application  for  a  mandamus,  if 
the  apnlicant  was  entitled  to  part  of  what  he 
daimea. 

8.— That  a  request  to  a  public  officer,  to  take  the 
the  necessary  and  XegtH  steps  pointed  out  l^  an 
Act  of  Assembly,  to  assess  damages  for  the  injury 


10.— That  where  an  application  for  a  mandamus 
fails,  because  there  was  no  denuuid  and  refusal, 
it  cannot,  as  a  general  rule,  be  renewod  after  a 
a  demand  ;  though  there  may  be  drctunstanoea 
v'arranting  a  dcfmrture  from  this  rule.  Retina 
v.  Commijtgwnrr*  of  Smeem  St  John.  i 


COMMON  COUNTS. 
See  CoxTkACT,  8. 

CONSIDERATION. 
See  CoKTRACT,  2.     Declaration,  3. 

1.  Defendant  gave  his  note  payable  at  a  future  da-«-, 
to  the  plaintiff,  fur  a  debt  due  from  A  to  the 
plaintilx,  A  agreeing,  in  consideration  tiiere<»f.  to 
convey  land  to  the  defendant.  A  afterwards  re- 
fused to  convey  the  land.  Held,  Tliat  the  giving 
time  for  the  payment  of  A's  debt  woh  a  good  con- 
sideration for  the  defendant's  pnmiise,  and  that 
the  plaintiff  s  knowlodjce  at  the  time  the  note  was 
given,  of  the  agreement  between  the  defendant 
and  A,  rep'>eotiug  the  land,  did  not  affect  the 
plaintiil's  right  to  recover  on  the  note,  ho  n<>t 
being  a  party  to  such  agreement  Moffatt  v. 
DiijMituey.  21 

2.  Under  the  Registry-  Act,  (1  Rev.  SUt.  c,  112).  a 
deed  fnmi  A  to  B,  expressed  to  be  "for  and  in 

consideration  of  the  sum  of lawful  money  of 

the  Province,"  habendum  to  B.  his  heirs  aiul  as- 
signs, but  iftithout  any  declaration  of  the  u.«<c,  is  a 
•ufiidcnt  conveyance  of  the  land  to  B. 

Snn^.— That  it  suffidently  appeared  that  the  con- 
sideration of  the  deed  was  money ;  and  the 
amount  of  consideration  being  unimportant,  that 
the  deed  might  operate  either  as  a  deed  of  bargain 
and  sale,  or  as  a  feoffment     Wortman  v.  Ay  lee. 

63 

8.  M  nuMle  a  promissory  note  payable  to  his  own 
order,  which  he  endoraed  and  gave  to  his  son-in- 
law,  S.,  as  a  gift  by  way  of  advancement  to  his 
daughter,  the  wife  of  S.  After  it  i^-as  overdue  & 
transferred  it  to  plaintiff  for  a  valuable  coosider- 
ation. 


done  to  the  ^)plicants  property  under  the  autho- 
rity of  the  Act,  was  sufficiently  spedflc 

0.— lliat  an  objection  that  there  had  be  no  snffld- 
tnt  demand  oould  not  be  taken  after  the  merits 
of  the  apj^leation  bad  been  discussed. 


Held,  That  the  first  consideimtioa  was  not  suffldent 
and  that  plaintiff  having  taken  it  when  ovenlQe 
all  equities  attached.     ThKnnae  v.  MeLeod.      608 

CONTEMPT. 

See  NoHBurr,  8. 

L  Justices  of  the  Peace  acting  judicially  are  Judges 
of  Record,  and  have  power  to  oommit  to  |Mieon 
orally  without  warrant  fcnr  eontempi  oommltted 
in  the  face  of  the  Court  Armetrottg  ▼.  MeCttf- 
frey.  fiaB 

They  have  no  power  to  commit  to  the  lodc-np  house 
at  WoodstodL    Ibid. 

CONTRACT. 
See  Evioixci,  2,  IS,  18, 

1.  The  defendant  for  value  reoslTed  proadsed  to 
deliver  the  plaintiff  30  dialdront  of  ooel  on  de- 
mand. The  onlv  demand  on  the  defendant  and 
the  only  refusal  bv  him  to  deUver  the  ooel,  was  n 
refusal  to  allow  the  pUlntUf  to  put  the  eo^  on 
board  a  certain  veaselirf  whtdidefendsat  obimed 
to  be  the  owner,  though  )m  offered  to  diliver  tlie 
ooel  to  the  plaintiff  wbo  refused  to  reeehre  It,  vn- 
HfM  he  waa  allowed  to  pot  It  on  boeid  the 
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Held,  That  as  there  was  no  contract  aboat  the  ves- 
•el,  the  defendant's  refiual  was  no  breach  of  the 
agreement  to  deliver  the  ooaL 

Quaere  whether  such  an  agreement  is  within  1  Rev. 
Stat  c  IIU.     Vaihbutkirk  v.  Urten.  25 

2.  Defendant  agreed  to  deliver  plaintiff  100  tons  of 
timber,  of  a  specified  size  and  quality,  at  a  certain 
time.  He  delivered  101  tons,  partly  within  the 
time,  but  not  of  the  size  or  quality  required.  Dis- 
putes having  arisen  respecting  it.  and  also  as  to 
the  defendant':)  liabiUtv  to  pay  the  expenses  of 
putting  the  timber  in  shipping  order,  it  was  agreed 
liotween  them  that  if  defendant  would  pav  this 
ex;>en  o,  the  plaintiff  would  allow  the  timber  at 
80  tons  at  the  contract  price.  In  an  action  for 
non-delivery  of  the  timber,  it  was  left  to  the  Jury, 
whether  the  plaintiff  had  agreed  to  receive  the 
timber,  and  waive  all  claim  for  damages  for  breach 
of  the  contract ;  and  the  jury  having  found  in 
the  affirmative. 

Held,  No  misdirction,  and  that  the  performance 
of  the  contract  being  in  controversy  between  the 
parties,  such  a  settlement  was  binding— the  de- 
lendant's  agreement  to  pay  for  trimming  the  tim- 
ber, being  a  sufficient  consideration  for  the  plain- 
tiff's  promise. 

SembU^  That  what  took  place  between  the  parties, 
might  be  treated  as  an  accord  and  satisfaction  of 
the  plaintiff's  demand.     Turner  v.  Keiter.        91 

3.  Where  a  contract  is  to  be  made  out  partly  by 
written  document's  and  partly  by  pan>l  evidence, 
Uie  w^holc  besomes  a  quetftion  for  the  Jury.  Mac- 
pherson  v.  The  Fredericton  Boom  Company.    886 

4.  Where  a  contract  was  made  to  load  a  ship  foi 
$1.60  per  standard  by  the  lump,  and  part  of  the 
load  wa:«  brought  alongside  in  wood  boats,  the  con- 
tract was  held  not  affected  by  a  custom  of  the 
port  of  St.  John,  that  in  such  a  case  the  amount 
of  the  scowage  went  to  the  shipper.  MeNichol  v. 
Peck.  430 

5.  Where  a  party  to  a  contract  disables  himself 
from  performing  it,  the  other  party  s  right  of 
action  for  the  breach  immediately  attaches.  Gil- 
bert V.  CampbeU.  474 

6.  In  an  action  for  breach  of  defendant's  contract 
to  sMsIgn  certain  Jiidgmente  and  mortgages  on 
plaintiff's  property  to  him,  the  latter  cannot  re- 
cover damages  for  injury  done  to  his  business  and 
credit,  in  oonftequence  of  the  sale  of  his  property 
under  a  decree  in  Equity.    Ibid. 

7.  A  plainUff  in  Equity  before  decree  has  the  power 
to  discontinue  his  suit,  and  where  a  breach  of  his 
contract  results  from  his  not  doing  so  he  is  liable. 
Jbid. 

8.  Plaintiff,  l^  a  written  agreement  sold  to  defend- 
ant for  £46,  payable  part  that  autumn  and  balance 
in  one  year,  the  logs  on  his  and  his  son's  land, 
with  the  right  to  cut,  for  five  years.  Defendant 
during  the  following  winter  cut  and  hauled  off  all 
the  trees  suitable  for  lumber.  In  the  meantime 
plaintiff  conveyed  to  his  brother,  who  brought  an 
action  of  trespass  against  defendant  for  cutting 
on  the  land  and  recovered  damages. 


Held,  That  the  plaintiff  was  entitled  to  recover  the 
amount,  defendant  having  bound  himself  to  pay 
on  a  oerti^n  day,  and  having  got  the  Iojb^ 

That  the  trees  being  severed,  became  chattels,  and 


plaintiffs  claim  doing  merely  a  money  demand 
might  be  recovered  on  the  common  counts.  Mvr- 
ray  v.  Gilbert.  663 

0.  S.,  who  wRs  building  a  ship  for  plaintiffs,  being 
indebted  to  them,  agreed  to  transfer  tlie  vessel 
to  H.,  one  of  the  plaintiffs,  together  with  all 
materials  for  construction  Uien  procured,  S.,  to 
flnit»h  the  vessel  at  hiH  own  cost,  and  rig  and  eouip 
her  with  rigging  to  be  provided  by  plaintiff.  The 
vessel,  when  fmished,  to  be  registered  in  the 
name  of  H.  Canvas,  cordage  and  wire  wore  pro- 
cured by  L.  at  plaintiffs'  store  ;  and  while  b^ng 
prepared  for  the  vessel  were  taken  by  the  sheriff 
unaer  an  execution  against  S.,  when  $160  worth 
of  labor  had  been  expended  upon  them. 

Held,  That  under  the  agreement  the  property  in 
the  sails  and  rigging  remained  in  plaintiffs,  and 
that  the  fact  of  the  articles  being  charged  to  S. 
in  plaintiffs'  books  was  not  conclusive  to  diow  a 
sale  to  S.  but  was  a  question  for  the  Jury. 

That  the  plaintiff  was  entitled  to  recover  the  value 
of  the  sails  and  rigging  when  taken.  Eankin  et 
al.  V.  MiteheU.  499 

10.  C  (plaintiffs  mother)  and  M.,  daughters  of  S., 
were  entiled  to  certain  real  estate  in  nght  of  their 
mother,  who  died  in  1826,  8.  married  again,  and 
subsequently  in  1841,  made  a  will  whereby  he 
provided  that  C.  and  M.  should  each  receive  £1000 
on  their  marriage,  and  that  when  his  voungest 
son  became  of  age,  an  equal  share  with  his  other 
children,  of  his  property  should  be  invested  for 
their  benefit ;  after  the  death  of  either,  her  share 
to  be  divided  amongst  her  children,  the  child  to 
represent  the  parent  in  anv  division  of  propertv ; 
no  share  to  be  deemed  to  have  vested  until  paid, 
with  the  proviso  that  C.  and  M.  should  not  be 
entitled  to  any  benefit  under  his  will  unless  they 
ratified  his  acts  relative  to  their  mother's  real 
estate.  In  1844,  by  deed,  in  consideration  of  the 
legacies  and  provisions  made  for  them  by  the  last 
will  and  testament  of  8.,  thev  conveyed  to  him 
their  real  estate.  C.  married  in  1847,  and  died  in 
1851.  In  1852  S.  revoked  the  provisions  in  his 
will  in  favor  <  f  C.  bequeathing  the  plaintiff  £1000 
on  his  becoming  of  age.    In  1868  8.  died 

Held,  1.— That  8  could  not  revoke  the  provisions 
in  favor  of  his  daughters  in  his  first  will,  and  that 
the  transaction  was  a  contract  capable  of  being 
enforced  in  equity. 

2.  That  there  was  a  sufficiently  signed  contract  to 
satisfy  the  Statute  of  Frauds. 

3.  That  the  fact  of  C  having  received  certain  ad' 
vances  from  S,  after  her  marriage,  was  no  proof 
to  establish  a  substituted  contract. 

4.  That  during  coverture  C  could  not  enter  into  a 
contract  to  abandon  the  rights  she  acquired  un- 
der the  will  of  S. 

6.  That  the  provisions  in  the  will  for  the  benefit  of 
0  inured  for  the  benefit  of  the  plaintiff  her  son. 

6.  That  the  plaintiff 's  infancy  was  no  bar  to  his  en- 
fordng  the  contract,  as  he  was  entitled  during 
infancy  to  Uie  interest  of  his  mother's  share. 

7.  That  in  equity  a  party  who  intends  to  rely  on  the 
Statute  of  Frauds  must  specially  plead  it  or  r^se 
the  objection  in  his  answer.  « 

a  That  under  17  Vict.  c.  18,  it  was  not  necessary  tor 
M  to  be  a  party  to  the  suit.    Gilpin  \.  SooviL  879 
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ODNTRIBCTORY. 

See  Stockboldia. 

CORPORATION. 

See  CiirEai  OiaruxATiox. 

L  The  C«>rp«»rat'»ii  of  the  City  of  St  John  are  not 
bound  by  their  chirter,  as  (rrxnteet  of  the  tYown.  . 
t't  builU  *>T  keei'in  re|iair  wharvea  urMa-wmllh  for 
the  protectirm  of  the  city  lands  frr^m  the  Ma,  and  * 
there  is  Do  cm  lition,  cxpreanei  orimplied,  in  their  i 
<;harter  requirintf  thcni  Ut  do  w).  Coram  v.  The  .. 
^ay/r,  A-e.,  of  M,  J*ihn.  443  ■ 

2.  A  municipal  Ciri>oration  \a  liable  to  an  action  for  , 
ne:;li{pence  in  th«  dificfaarjre  of  any  duty  imposed  : 
uiwn  them     Gre^n  v.  The  Mayor,  drt,  of  St. 
John.  Ml  I 

3.  The  iilAintiff,  while  a  pju<6en4;er  on  board  t^e 
ferry-boat.  In  St.  John,  wan  injured  by  the  falling 
of  a  pile,  whi'.-h  formed  part  of  the  amiroach  to 
the  ierry  Undin«j^.     Held,  That  the  defendants.  ^ 
bein^;  the  owners  of  the  ferr>',  were  liable,  and  | 
were  not  relieved  by  the  fact  of  Che  ferry  being  ; 
leased  to  a  third  paity.     Ibid. 


CORPORATE  NAME. 

Where  the  notioos  and  onlers  upon  which  an  action 
under  the  Winding-up  Act  wa»  founded,  were  en- 
titled "The  Prerildent,  l>irecU>rB  and Ccmipany  of 
the  WcHtmorland  Bank,  in  the  County'  oi  West- 
morland,' the  corporate  n:ime  Insing  "  The  Provi- 
dent, I)ircr:tow  and  OomiKiny  of  the  We><tnir/rland 
Uank."  Hel  1,  No  mi^  deHcnption,  the  words  be- 
ing nierelv  an  addition  of  the  uxaliiy.  MtKemie 
V.  WUteeU.  511 

CORONER. 

See  Vbxikb. 

COSTS, 

1.  The  Rev.  Stat.,  c.  1.T7.  i  43.  depriving- a  plaintiff 
of  costs  where  he  does  not  recover  more  than  £6, 
only  applies  to  case^  in  whidi  Justices  of  the  Pau» 
have  Jurisdiction ;  therefcure  in  an  action  for  non- 
perfomance  of  a  contract  to  deliver  goods,  the 
plaintiff  Li  entitled  to  uoitts  without  a  Judge's  or- 
der, though  he  reoovem  less  than  that  amount. 
Hidetutt  V.  Stevens.  28 

2.  A  mortgagor  was  made  defendant  In  a  foreclosure 
suit,  appeared  thereto  and  answered,  disclaiming 
any  Interest  in  the  proper^.  On  nwtion  to  dis- 
miss the  bill  as  against  the  mortgagor. 

Held,  That  as  the  plainUff  either  knew  or  had  the 
moans  of  knowing,  before  commencing  the  suit, 
that  the  mortgagor  had  conveyed  away  nis  equity 
of  redemption  m  the  property,  Uw  morCngor 

Hornbrook 


was  entitled  to  tiLi  costs.     WiUon  v. 
and  Wifty  and  MeKenna. 


167 


S.  The  taxation  of  costs  by  the  Clerk  in  Equity  un- 
der the  Act  17  Vict.,  cap.  18,  may  be  reviewed  by 
a  Judge  of  the  Court,  and  the  application  may  be 
made  by  motion,  stitin^  the  objections  to  the 
taxation. 

The  application  is  not  too  late  if  made  at  the  next 
sitting  of  the  Court  after  the  costs  are  taxed, 
thou'^  th?y  were  t.i!ced  during  the  sitting  of  tiie 
ijourt.    Hendrickw  v.  Ballet.  170 


4.  If  the  clerk  in  taxing  acts  oo  a  wronr  principle', 
the  Court  will  review  the  taxation.    Ifnd. 

5.  C  «ts  of  abbreriat'n?  pleadings  antt  affidavits 
used  in  o|T;Mietn-r  an  appllcat--oa  for  au  injunction 
not  allowed  in  the  co>t«»  rtf  oppuMn:;:  a  seci^nd  ap- 
plimtioii,  the  sanw  counsel  appearin:j  on  buth 
m'ltions,  and  it  not  being  sh<iwn  that  a  semuii 
abbreviation  had  actually  been  m4de.     Ibid. 

6.  In  ^neral  iMymentof  costs  between  ci:»-defend- 
antd  ln  n>t  dirertiy  ordered,  but  the  plaintiff  i» 
ordereii  tt  pay  the  ovCp  to  the  defendants,  to 
whom  they  are  decreeijk  and  to  add  them  t«i  the 
general  ^^ytL*  in  the  cauw,  and  recover  them  f n>m 
the  other  defendants.    J'jhtuton  v.  MeCartmnt 

i27 

7.  In  a  «uit  for  foreck>sarenf  a  mortgage,  by  which 
the  mnrtgagnr,  in  addition  toother  prttpert^  con- 
veyed, asiri^ied  a  mort^aire  given  to  him  by  31, 
the  plaintiff  i^  not  cntitleJ  to  re  >^ver  the  o.tst* 
incurred  bv  him  in  defending  a  suit  for  redemp- 
tion brougKt  against  him  by  the  aangnee  of  the 
redemption  of  M,  in  which  suit  each  party  was 
ordered  tit  pav  hii*  own  costK  The  Bank  of  Xett 
liruMU^Jtv.'Cnmk.  Hi 

8.  Where  the  defendant  challenges  the  array  <mi  the 
ground  of  afflniU*  between  himself  and  the  sheriff, 
and  the  challenge  is  sustained,  defendant  is  en- 
titled to  the  costs  of  the  day,  as  a  general  rule. 
Sirou  V.  Hammond.  iQi 

0.  Where  a  motion  for  Judgment^  as  in  ca.<tc  of  a 
nonsuit,  was  pending,  the  Court  dischargMi,  with 
costs,  a  motion  for  awts  of  the  day  for  the  same 
default.    St^rvetu  v  UainUtOfi.  j35 

10.  In  an  action  by  an  attorney  to  recover  the 
amount  of  a  bill  of  costs  incurred  in  defending 
defe:idant  against  a  criminal  charge,  the  bill  had 
been  taxed  bj'  the  clerk,  who  taxed  only  sudi 
items  as  the  ordinance  c4  fee*  provided  for,  and 
refused  to  recognize  or  touch  the  other  itema 

Hold.  That  the  Jury  were  bound  by  the  clerk's  tax- 
ation as  to  the  taxable  items,  and  as  to  the  others 
they  might  And  for  the  plaintiff  for  such  services 
as  were  in  the  nature  of  attorney's  work,  but  that 
plaintiff  could  not  recover  for  counsel  fees. 

Quaere- -Whether  if  the  derk  had  followed  the  En;;- 
lish  practice  and  taxed  the  whole  bin  it  would 
have  been  sustained  t    Pedtif.  JKntfiey.  Hi 

11.  Where  the  plaintiff 's  Mil  wa«  diamisMd  in  eon- 
sequence  of  usury  the  Court  in  appeal  refused  U» 
interfere  witii  the  discretion  of  the  Judge  of  ths 
Court  below,  who  drdded  that  the  ct^sts  stMiald 
follow  the  result  of  the  suit  Jardine  y.  Mc- 
Williame.  SB» 

COUNTY  OOfTRT. 
See  hnoLVEm  Dirob,  Z. 


CRIMINAL  FROCEDITRE. 

1.  The  Rov.  Btat,  c.  159. 1  18,  bj  vldeh  on  a  trial 
for  felony  the  Jury  Is  aotborlaed  to  aoqnlt  of  the 
felony,  and  find  a  Terdlct  of  goiltj  of  a  mlad** 
meanor,  if  tiie  erldenos  wamala  II.  wH^lillrtm  s 
general  mode  of  prooedun  In  all  etlmlml  cum, 
and  is  not  confined  to  fdoiries  oxtstliif  at  UiethiM 
of  the  passing  of  the  Statute ;  tharefore.  oo  an 
indiotinent  for  a  feloniowi  aauilt  waAw  th«  Aet 
25yict.,cip.  10,  the  priaonar  may  ba  found  goilty 
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<ot  an  atsHXiIt  otkiy.    The  Queeti  v.  Thonws  Ryan 
and  John  Ryan,  116 

2.  Where  a  bill  of  indictment  laid  before  the  Grand 
Jur>'  was  returned  by  Uiem  into  Court  with  an 
induraement  "The  Grand  Jury  reaxnmend  no 
bill,"  and  it  is  entered  in  the  Minutes  of  the  Court 
a«  "no  bill,'  and  no  further  proceedintpi  are 
talcen  a^nst  the  par^,  it  is  a  termination  uf  the 
prosecution.     Alward  v.  Sharp.  286 

CUSTOMS  DUTIES. 

Certain  liquors  manufacture<l  in  Ontario,  prior  to 
July,  1867,  warehoused  for  exportation  and  having 
paid  no  excise  duty,  were  exported  to  Portland, 
tl.  S.,  where  they  were  landed  and  immediately 
exported  to  St.  John,  N.  B.,  where  they  arrived 
after  the  British  North  America  Act  came  into 
force,  beintf  under  the  control  of  the  Customs 
authorities  durin(f  the  whole  period  of  transit 
until  they  Isft  Portland. 

Held,  That  by  passiaj  through  the  United  SUtes 
they  d{d  not  become  foreign  goods,  and  were  en- 
titled to  be  admitied  free  of  duty,  under  the  12l8t 
section  of  the  British  North  America  Act 

That  coming  from  a  foreign  country  they  were 
prima  facie  foreign  goods,  and  the  burden  of 
proving  that  they  were  not  so,  to  the  reasonable 
sat'sfaction  of  the  Custom  House  authorities,  was 
on  the  importer.  Kinnear  and  another  v.  Robin- 
ton.  668 


DAMAGES. 

See  Reasonable  to  Probable  Cause,  I. 
TftACT,  6,  y. 


CON- 


L  In  trespass  for  cutting  a  net  with  which  the 
plaintiff  was  fishing  in  a  public  navigable  river, 
where  the  defendant  claimed  an  exclusive  right 
to  fish,  as  owner  of  the  adfoining  land,  the  Jury 
gave  a  verdict  for  $40.  Held,  ThaX  the  damages 
were  not  excessive,  though  the  plaintiff  stated 
the  actual  damage  to  the  net  did  not  exceed  $2. 
Rom  v.  Belyea.  109 

2.  In  trespass  against  several,  two  of  the  defendants 
left  after  being  forbidden  bv  the  plaintiff,  and  did 
not  again  enter  on  the  land,  or  take  part  in  the 
subsequent  trespass;  the  plaintiff's  counsel  elected 
to  go  ag^st  all  the  defendants  for  the  trespasses 
proved.  Held,  That  the  damaites  were  properly 
confined  to  the  trespasses  committed  before  the 
two  defendants  left  the  land.  McMillan  v.  Fair- 
ley  and  othen.  *  325 

3.  In  an  action  against  a  surgeon  for  n^ligenoe  in 
treatUig  a  patient,  whereby  it  was  alle^  that  he 
lost  his  hands  and  feet,  a  verdict  was  given  for 
the  plaintiff  for  125,000.  Held,  That  the  (Umages 
were  excessive,  the  Jury  having  found,  that  with- 
out any  negligence,  the  plaintiff  woidd  have  lost 
a  portion  of  his  hands.  In  such  a  case,  the  Court 
ordered  a  new  trial,  thoiigh  the  plaintiff  was  will- 
ing to  assent  to  reduce  the  amount  of  the  verdict. 
Key  V.  ThomtoiL  296 

4.  In  an  action  for  wrongful  detention  of  timber  in 
a  boom,  the  plahitiff  b  entitled  to  recover  dam- 
ages for  the  loss  sustained^  by  reason  of  a  fall  in 
the  market,  between  the  tbne  the  timber  should 
have  been  delivered  and  the  time  it  was  actually 
delivered.  Godard  v.  The  Fredericton  Bo<nn 
Company.  664 


5.  Where  the  Jury  do  not  appear  to  have  assessed 
the  damages  on  a  wrong  principle  or  acted  under 
the  influence  of  improper  motives  or  bias,  the 
Court  will  not  ditturo  toeir  finding,  even  if  the 
damages  are  larger  than  they  might  have  been 
disposed  to  give  as  jurors.    J  bid. 

DEATH  OF  A  PARTY, 

See  AmekduksTj  1. 

DEBT. 

A  bequest  by  a  debtor  to  his  creditor,  of  a  legacy  to 
the  amount  of  the  debt,  payable  out  of  the  pro- 
ceeds of  certain  property,  which  remains  unsold, 
is  no  defence  to  an  action  by  the  creditor  for  his 
debt     Buthop  V.  Robinson.  68 

DECLARATION. 

See  Contract,  8. 

1.  The  declaration  in  an  action  for  excessive  dis« 
tress,  alleged  that  the  pUdntiff  held  land  as  a 
tenant  to  defendant  at  a  certain  rent ;  that  the 
defendant  wrongfully  seized  goods  on  the  premises 
as  a  distres-4  for  arrears  of  rent  alleged  to  be  due, 
viz:  $311,  and  sold  same  forthesaid  allied  arrears, 
whereas  a  small  part  only  of  the  said  alleged  rent, 
viz.,  #70,  was  in arrear.  There  was  no  allegation 
that  more  goods  were  taken  or  sold  than  were 
neces!«ary  to  produce  the  rent  actually  due.  Held, 
That  the  declaration  disclosed  no  cause  of  action  ; 
that  some  rent  being  due,  the  distress  Itself  was 
not  a  wrong,  and  that  the  mere  distraining  and 
seeing  on  a  claim  of  more  than  was  due,  was  not 
actionable.    Preston  v.  Simonde.  44 

2.  A  declaration  alleging  that  the  plaintiff  was  a 
married  woman,  linng  separate  and  apart  from 
her  husband,  and  compelled  to  support  herself, 
and  that  the  defendant  contracted  w.th  her  while 
she  was  such  married  woman  and  compelled  to 
support  herself,  sufficiently  shews  the  plaintiff's 
right  to  sue  in  her  own  name  under  the  act 
Abel  V.  Light  97 

S.  The  first  count  of  a  declaration  stated  that  on  the 
1st  November,  1865,  in  consideration  of  the  assign- 
ment of  license  No.  84,  made  to  defendant  by 
plaintiff,  at  defendant's  request,  defendant  under^ 
took  and  promised  that  F.  should  deliver  to  plain- 
tiff  whatever  quantity,  say.  not  to  exceed  165,000 
ft  of  logs  by  the  10th  July  then  next —Averment, 
that  although  the  time  for  the  delivery  of  the  logs 
had  elapsedu  and  the  plaintiff  was  ready  and  will- 
ing to  receive  them,  yet  F.  did  not  deliver  them, 
whereby,  &c 

The  fourth  count  stated  that  on  the  day  and  year 
aforesaid,  in  consideration  of  the  assig^nment  by 
the  plaintiff  to  the  defendant  of  a  certain  license, 
then  and  tiiere  aoreed  upon  between  them,  de- 
fendant undertook  and  promised  th^  F.  should 
deliver  plaintiff  whatever  quantity  of  logs  sidd  F. 
had  before  then  agreed  to  deliver  plaintiff  in  the 
year  1866,  not  to  exceed  166,000  feet,  by  the  10th 
July  then  next— Averment,  that  F.  had  agreed 
to  deliver  plaintiff  186,000  feet  in  1866.  Breach, 
— Uiat  F.  did  not  deliver  the  logs. 

Held,  1st  That  a  sufficient  consideration  for  defend- 
ant's promise  was  alleged,  but  that  the  promise, 
as  stated  in  the  first  count,  was  uncertain  and 
unintelligible.  2nd.  That  the  words,  "on  the 
day  and  year  aforesaid,"  in  the  fourth  count,  did 
not  neoeosarilv  refer  to  the  10th  July,  1866,  (the 
last  day  mentioned  in  the  preoeding  oountX  tmt 
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mlffat  n(v  to  Uw  la  NoroBbar,  ISU  ;  ind  bt-  £  VThi 

log  only  u  unUgultT,  (tia  objecUon  muld  oat  (imn 

ba  Uk«n  on  n»nl  dnuiurtr.    Dahritag  v.  Llmli 

*eI>od.                                                              1!S  tenn 
4.  PUlntifl  Dcrmd,  In  htIIIiik^  ladslinr  lhe(t>f«n<l- 

thit  Ihe  dalsnduit  would  dglivsr  the  piiinUir  k 
lika  quuitlty  tnit  of  thsdetendant'ri  lojfi  al  anothar 
pLuA,  aihl  il  thisra  wu  my  ovaniliit*^  pUintifTfl 


ot  tha  plalalUr  dcrivaa  hia  tltlt 
ir.  ■t'QTilTvl  bj  the  Stetalc  of 

Cati'tna^  It  [a  aanelaiat  to  prova,  for  Q\t  dc 

^,  whila  tba  abLlute  wh  ruDninf.     JMd 
BNTRY. 

ESTUfPEL. 

.Sk  Evidlici  -Paumaaixr  Han,  i. 
Wi,    Hv1d»  Thmt  the  prtcc  nf  tlif  ovenilua  could    1.  By  ai^raemcDt.  uiidcr  aeal,  batwaaii  tba  plaltitUf 
bv  revtvarad  on  tha  cipUDt  for  tfwda  auld  uid  dr-       uid  U-.  the  Uttor  B^rved  tu  purchm  %  ve-aei^ 
Livaredr     I't^ie  v.  ila  tmnt.  !M3       then  huUdiOff  by  tha  pLiiJntifl,  and  to  pay  buij  m 


'aodint  ahouM  pay  him  for  th 

ta.     Tha  pUnliir  racalved   1 

■     I  anddellv.     ■  ■  '       ■ 


DEED. 


ment  l.v  Uie  prtiv  ut  the  i 

1.  Tha  deed  of  a  luiulic  U  not  ibaulutaly  void  but       laynwit  (or  jm"1>  deluapod  t«  the  plaiii'tiff.  • 
•DiJabla,  and  an  only  be  aiofded  by  tlw  grwilor       an^umt  to  the  agreaiMBV 


or  hIa  npraMutuUvaa.     i>aa  drM.  Utttmatt  v. 


Held,  That  the  plalnUir  na 


Sh  TiAseni,  t,  1 

n  M.  fe^  of  1"gi  nn 

•pert]   □(  tha  pUu 


.alOK.. 


under  by  A.     Tamprliuu  t.  7%6ilj 
DEIAY. 
Str  Cianoniu,  1. 

DEUUKEtER. 

Sh  DacLniiTioii,  I. 

DEMAND  AND  REH'SAL. 

Stt  CmTBACr,  I,    CawmMOim, 

DEt'IATIOS. 

StI  IiaUKUKS,  4.  G. 

DISCONTINUANCE. 

Sk  JfoamiiT  IB  in  Cui  or  NonariT,  L  Coktuct,?.  ' 

DTTERSION  OF  STREAK. 

Sn  LutD  Duuan. 


thu  Kc».  Sut.  c.  W,  "Uf  Ciiilioverted  Eleeiiuna," 
il  hi  ba  the  obllgUlon  of  the  priudpil  ouly.     Tlir 


It  tha  reL'oiintBuica  waa  nhtAlned  by  fnud.  thv 

fram  danytim  the  Vulh  of  tb  '  JMd. 
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bida  the  Kla,  ba  1>  t»^  by  purvhiuinc  at  the 


,'«  pmperty.    /'rifun  v.  TrmpU. 
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t  ICiaaiuBMantdafl 
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not  to  tha  grutae.     Held.  A 
tha  tenant  that  hla  wtdnw  vm»  anoppea  In  tM 
payment  ot  nut.  from  denying  the  tlUa  it  the 
gnnlea.     Dtt  dan.  Hiektman  t.  Kimg.  4M 

S  Whan  a  party  maliea  a  rapwailatloB  taaaothar. 

him  to  alter  hli  itrevltiui  poaitlofi  and  advsnea 
■nowy  upon  tham,  ha  la  (atoppad  hum  (tai)'iiig 
tha  tnith  of  Bw^  rapraaantattoa      ^nMtraiip  ir. 

7.  B.  B.  went  Into  poiaBnlon  sf  m  lot  ol  Ctowb  land 
In  INt.  of  which  Ma  bni«baT,  J.  H.  B.,  iilifcliiiil 
a  grant  In  IgM,  (ha  ptiretaaB*  nwDay  and  eoat  tt 
Bumy  being  p^  byB,  B.,  and  J.  H.  B.  nam 
mads  an  entry.  &  U.  died  hi  18M.  derWiw  K  In 
loU  lo  hiB  BOna  K..W.  andT.-Vbo  not  Into 
poiaaaakn.  T.  mortgagad  hla  ahai*  aod  aold  tlM 
equity  (4  mil |Tlii I  lila  lllliiTiiiama  iwlail 


Held.  That  R  and  W,  iHiflBc  hbh  faiki  H 

tuvtar  (betr  fai*«r*a  wUt,  waraas' '^■ 

thiaiipan«rUtla,andthBt  Bai_^_ 

of  J  IT  B  the  SIstirte  ol  UmttatlsBH  dU  BO*  bHto 
H!       tonnantUthagnuittMMd.    AM. 
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EVIDENCE. 

See  Estoppel,  1.    Will,  4.    Contract,  9.    Customs 
Duties,  1.    Commissiokbr,  3. 

Defendant  lost  a  cow,  which  be  stispected  to  have 
been  stolen  by  the  plaintiff ;  he  reported  the  facts 
to  the  Chief  of  the  I^oliue,  who  told  him,  in  the 
presence  of  a  policeman,  that  be  had  better  arrest 
the  plaintiff.  He  then  went  to  the  plaintiff's 
shop  with  the  pohceman,  and  directed  him  to 
take  the  plaintiff  in  charge,  and  the  policeman 
arr&stod  the  plaintiff  and  detained  him  iieveral 
hours,  when  the  cow  was  found,  having  strayed 
from  the  defendant's  field.  In  an  action  for  false 
impriscnmont,  the  policeman  stated,  in  aiiitwer  to 
a  question  from  :4)e  plaintifl  's  counsel,  tliat  he 
would  not  have  arrested  the  plaintiff  without  the 
direction  from  the  defendant.  Held,  That  the 
question  was  profier.  Qucere^  whether  the  de- 
fendant's counsel  had  a  right  to  aske  the  pohce- 
man on  cross-examination,  whether  be  did  not 
make  the  arrest,  in  consequence  of  the  direction 
from  the  Chief  of  the  Police.  Though  the  evi- 
dence was  improperly  rejected,  it  is  no  ground 
for  a  new  trial,  as  the  defendant,  being  a  tres- 
passer, by  directing  the  arrest,  the  verdict  mu^t 
have  been  in  favor  of  the  plaintiff.  Foley  v. 
Tucker.  52 

2.  Defendant  agreed,  in  writing,  to  deliver  plaintiff 
a  quantity  of  logs,  for  whi.h  the  plaintifl  agreed 
to  {lay  him,  after  paying  the  amount  of  the  de- 
fondant's  account  due  tb%  plaintiff,  at  the  rate  of 
16  shillings  per  thousand  feet. 

Held,  In  an  action  on  this  agreement,  that  parol 
e\i<jon<.e  was  admissable  on  the  part  of  tlie  de- 
fendant, to  show  what  the  account  referred  to  in 
the  a<,'reement  was,  and  to  identify  an  account 
rendered  to  him  by  the  plaintiff,  as  the  account 
so  rcturrod  to.     DeeBruay  v.  iJlenervss.  104 

3.  L<:)gs  were  measured  as  they  were  sawed  in  a 
mill,  und  their  contents  marked  on  a  board  by  the 
{Jbrsouri  who  sawed  them.  At  the  end  of  each 
week,  the  figures  on  the  board  were  transcribed 
into  a  book  by  a  person  who  had  made  a  part  of 
the  measurements,  but  who  could  not  tell,  from 
tlie  cliaracter  of  the  figures  on  the  board,  what 

*  portion  of  them  was  made  by  either  of  the  other 
parties.  Held,  That  the  book  was  not  evidence 
to  prove  the  quantity  of  logs  sawn,  without  call- 
ing all  the  persons  who  ha4  measured  the  logs. 
LeitlUiv.  ilaiison.  203 

4.  In  an  action  to  recover  the  price  of  logs,   the 

Elaintiff,  in  order  to  prove  the  quantity  received 
y  the  defendant,  shewed  the  average  size  and 
number  of  logs  put  in  and  driven  down  a  stream, 
at  the  mouth  of  which  defendant  had  a  saw  mill, 
and  that  tlie  defendant  bad  sawn  a  portion  of 
them.  Held,  In  the  absence  of  any  evidence  by 
the  dofcnUant  of  the  quantity  he  had  sawn,  that 
the  jury  were  justified  in  presuming  he  hsui  re- 
ceived the  whole  quantity  driven  down  the 
stream  by  the  plaintiff,     ibid. 

5.  In  tresfNiss  for  impounding  cattle,  the  defendant 
plea' led  "  not  guilty,"  and  at  the  trial  his  counsel 
oiMined  a  defence,  justifying  impounding  the 
cattle  darnaye  feasant  and  examined  several 
witnesse-s  to  prove  it,  the  plaintiff's  counsel 
then  iibjected  that  the  evidence  was  not  ad- 
mi.H  >ible  under  the  plea ;  but  further  evidence 
was  received,  and  the  defendant  obtained  a  ver- 
dict. The  Court  refused  a  new  trial  on  ^e 
ground  of  the  improper  admission  of  the  evidence, 
the  damage,  if  any,  being  very  small. 


Quaere,  whether  the  plaintiff  had  not  waived  the 
objection,  by  not  taking  it  before  the  defendant 
gave  any  evidence  of  justification  CampMl  v. 
Wheeier.  269 

G.  In  an  action  by  partners,  brought  after  the  act 
allowing  parties  m  a  cause  to  be  examined  as 
witne)»es,  it  is  not  necessaav  to  call  the  plaintiffs 
to  prove  the  partnership :  it  may  be  proved  by 
other  evidence,     liankine  d*  others^  v.  Harley. 

271 

7.  Evidence  of  a  witness  who  had  dealt  with  all  the 
plaintiffs  as  partners,  and  purchased  goods  and 
settled  accounts  with  the  firm  for  several  years. 
Held,  Sufficient  to  prove  partnership.    Jbid. 

8.  In  trespass,  the  plaintiff's  counsel  opened  a  case 
of  absolute  property  in  the  plaintiff,  but  proved 
that  the  projierty  was  delivered  to  hiiii  as  security 
for  a  debt  Held,  Sufficient  to  entitle  the  plain- 
tiff to  recover.     Pelton  v.  Tetn-ple.  274 

9.  It  is  discretionary  with  the  Judge  at  the  trial 
to  allow  counsel  to  with  draw  evidence.  Per 
JUtchie,  C.  J.,  that  where  evidence  is  admitted 
against  the  opinion  of  the  Judge,  it  ought  not  to 
be  withdrawn.     Ibid. 

10.  Matter  of  iustiflcation  in  trwpass,  cannot  be 

Siven  in  evidence  in  mitigation  of  damages,  un« 
er  the  general  issue.     CmuieU  v.  Price.  332 

11.  Where  a  written  lease  of  a  farm  excepted  a  part 
of  ii,  described  as  lot  No.  2,  parol  evidence  is 
inadmissiable  to  show  that  it  was  agreed  between 
the  parties  at  the  time  of  the  bargain,  that  the 
tenant  should  also  occupy  lot  No.  2.  McElveticy 
V.  McKiUigan.  322 

12.  One  item  in  an  account  of  money  paid  by  the 
plaintiff  for  the  defendant,  appeared  on  cross- 
examination  to  have  been  paid  under  a  written 
agreement  by  the  defendant  to  deliver  goods  to 
the  plaintiff.*  Held,  That  without  production  of 
the  agreement  the  plaintiff  could  not  recover  on 
this  item.     HarUy  v.  Gook/eliow.  336 

13.  Where  a^laintiff  stated  in  evidence  that  he 
claimed  property  under  a  written  agreement 
which  was  not  pr.iduced,  but  a  letter  was  put  in 
evidence- which,  with  other  facts,  were  sut&cient 
to  vest  the  property  in  the  plaintiff,  and  the  jury 
were  directed  that  without  such  letter  and  sub- 
sequent facts  the  plaintiff  bad  shown  no  right 
to  the  property,  the  non-production  of  the  writ- 
ten agreement  was  held  immaterial  MePherson 
v.  Fredericton  Boom  Company.  336 

14.  In  an  action  against  the  defendant  for  negli- 
gence as  a  surgeon,  in  his  treatment  of  the  plain- 
tiff, whose  hands  and  feet  had  been  amputated  in 
consequence  of  his  having  been  frozen,  it  was 

Sroved'by  the  plaintiff  that  when  the  defendant 
rst  visited  him,  he  said  that  the  plaintiff  would 
not  lose  any  of  his  limbs.  Held,  That  a  state- 
ment made  by  the  defendant  on  the  Hune  occa- 
sion, to  another  person  in  the  house  where  the 
plaintiff  was,  that  he  would  lose  his  hands  and 
feet,  was  evidence  for  the  defendant  as  part  of  the 
res  gest/K  it  appearing  that  his  practice  was  al- 
ways to  encourage  hha  patients,  and  prevent  a 
deprei»ion  of  their  spirits.    Key  v.  Thomson.  295 

15.  When  the  plaintiff  gives  the  evidence  of  medi- 
cal men  as  to  the  proper  treataient  of  cases  of 
frozen  limbs,  the  necessity  of  frequent  visits, 
and  their  practice  in  particiQar  cases ;  the  defend- 
ant  may  give  evidence  of  the  treatment  of  other 


X. 


INDEX. 


cases  of  a  similar  character,  and  of  the  rcMiiItri, 
in  order  to  rebut  the  inference  of  neiflitfcuce 
arlsin^i^  from  the  evidence  on  the  part  of  the 
plaintiff.    Ibid. 

16.  When  evidence  is  tendered,  the  Jud^  has  a 
ri^ht  to  ask  the  particular  purpose  for  which  it 
[a  offered,  and  if  the  counsel  refuses  to  state  it, 
he  may  reject  it     Ibid. 

17.  Where  a  witness  on  eroj*s-examiuatiou,  denied 
having  8igncd  a  i>aper,  but  which  was  not  then 
shown  to  him,  and  the  opposite  party  afterwanls 
produced  the  ))ai)er,  and  (rave  evidence  to  prove 
the  witness'  sij^nature  to  it,  the  witness  may  be 
re-called  to  disprove  the  signature.  ToinjHcimt 
v.  Tibbits!  317 

18.  Where  a  SherifTs  deed,  and  his  affldavifc  of  due 
execution  and  tale  bear  different  dates  parol 
evidon-je  i.H  admi.<<sible  to  prove  that  they  were 
executed  on  the  same  day.  Doe  ex  dein.  Connell 
v.  Dieki/uton.  459 

19.  The  sufficiency  of  preliminary  evidence  of  the 
lo&«  of  a  document  to  entitle  secondary  evidence 
to  be  received  is  a  questiim  for  the  Judge  at  the 
trial  to  determine.    Gilbert  v.  Campbell.         474 

20  Where  a  commission  for  the  examination  of 
witnesses  abroad  was  issued  directing  the  deposi- 
tions to  be  taken  before  four  commissioners,  one 
of  whi>ni,  though  notified,  did  not  attend,  and  the 
commission  was  executed  by  the  other  three,  in 
the  absence  of  any  protest  at  the  time,  or  sugges- 
tion that  defendant  had  been  iniured  by  its  exe- 
cution by  three  only,  and  where  he  had  an  oppor- 
tunity of  applying,  at  tenn.  to  suppre.^is  the 
depositions,  the  Court  held  that  the  objection 
was  waived  and  it  was  too  late  to  object  to  their 
reception  in  evidence  at  the  trial.    Ibid, 

21.  A  party  cannot  make  evidence  for  himself  by  a 
letter  written  to  the  opposite  party,  omtaining  a 
statement  of  the  daiuage  he  has  sustained  uy 
reason  of  that  party's  breach  of  contract,  and  a 
letter  written  to  plaintiff  by  his  attorney  contain- 
ing a  statement  of  the  damages  plaintiff  had 
sustained  from  defendant's  breach  of  contract,  is 
inadmissible  in  evidence.    Ibid. 

22.  An  application  was  made  on  behalf  of  B.  to  com- 
pel the  sheriff  to  pay  over  a  sum  of  monev  de- 
posited by  him  in  lieu  of  bail  in  certain  suits  in 
which  8.  was  arrested,  but  in  which  he  had  since 
been  rendered,  fi^  affidavit  set  forth  that  the 
sheriff  agreed,  when  the  money  was  de()osited,  to 
return  it  if  8's  was  rendered.  This  statement 
sheriff  denied,  alleging  that  he  gave  a  receipt  to 
B.,  and  that  the  credutors  of  S.,  who  were  pro- 
ceeding against  him,  udder  Absconding  IXebtors* 
Act,  dalmea  the  money  as  the  property  of  S. 

Held,  That  the  receipt  not  being  produced,  and 
the  evidence  bein^  conflicting,  the  Court  would 
not  grant  the  application.    Omton  v.  Seovil.  502 

2S.  An  affidavit  made  by  a  i  attorney,  that  the  lessor 
of  the  plaintiff  resides  in  Halifax,  N,  8. ,  had  never 
been  in  this  Province,  had  not  the  deed  in  his 
possiBssion,  and  did  not  know  where  it  was  to  be 
found,  is  not  sufficient  to  entitle  a  certified  copy 
of  the  deed  to  be  given  in  evidence  under  1  Rev. 
Stat,  cap.  112,  f  12.  Fisher,  J.,  ditentimte. 
Doe  ex  dim.  Tnder  v.  Mclntoih.  605 

24.  Where  no  proof  was  given  that  the  deed  was  ever 
in  defendant's  possesnon,  and  no  notice  to  pro- 
duce to  defendant,  secondary  evidence  by  a  cer- 
tifled  copy  is  iuadmissiblc.    Ibid. 


j  25.  Where,  on  the  cross-examination  of  plaintiff, 
the  defendant  s  counsel  ex«minc<l  him  as  in  the 

I  time  he  entered  into  a  partnership,  and  his  inter- 
est in  it,  the  plaintiff  was  held  t«>  be  entitled  to 
go  into  the  contents  of  the  whole  agreement,  al- 
though it  appeared  there  were  written  articles. 
Tuzer  v,  Hutchimiu  .S48 

26.  Plaintiff  and  M  built  a  vessel,  of  which  defend- 
ant became  master,  purchasing  a  sixteenth  fr<.«m 
M  and  a  sixteenth  from  plaintiff,  which  he  did 
not  puy  for.  The  vessel  being  m  ditficultiea  at 
Boston,  U.  S.,  and  ^1,24(J  due  defendant  for  wa^e«, 
he,  in  cimsidcrution  of  ;gil,00(),  by  deed  of  sale 
transferred  to  plaintiff  all  his  right  in  the  vcsm;!, 
and  released  all  claim  on  accomit  of  wages. 

Held.  In  an  action  to  recover  the  price  of  the  six- 
teenth, that  parol  evidence  was  adtnis-sible  to 
prove  that  plaintiff,  at  the  time  of  the  deed  bein^ 
executed  by  defendant,  verbally  a^rrccd  to  re- 
nounce all  claim  io  the  purchase  money.  Limjleu 
V.  Smith.  tXjia 

27.  A  Judge's  order  settling  the  list  of  coiitribu- 
tories,  under  the  W.ndlng-up  Act,  is  only  prium 
farie  evidence  of  liabilit}',  and  the  defendant  ma\ 
give  evidence  at  the  trial  to  shew  that  he  is  not 
a  stockholder.  McKenzie,  Curator  of  the  Wr*t- 
iitorland  Bank  v.  Seaman.  032 

EXCESSIVE  DISTRESa 

Set^  Declaration,  1. 

EXECUTION. 
See  Trespass,  3.    Levy,  1. 

1.  Where  the  debtor  points  out  )>roperty  to  the  con- 
stable to  levy  on,  it  is  his  duty  to  seize  it,  unles.^ 
he  has  reasonable  ground  for  believing  that  it  does 
not  belong  to  the  debtor ;  and  this  question  should 
be  left  to  the  Jury.     Hunter  v.  Maddux,  10*2 

2.  Plaintiff  obtained  a  license  to  cut  logv,  and  agfeed 
with  A  to  cut  and  haul  the  logs,  put  the  plain- 
tiff 's  mark  on  them  and  take  them  to  the  mi>oth 
of  the  Oromocto  for  him  ;  plaintiff  to  fumiiih  the 
supplies,  pay  the  M-ages,  and  sell  the  logs  at  St. 
John ;  and  after  dwlucting  stumpage,  freight; 
supplies,  &C.,  ray  A  any  balance  that  might  re- 
main. Ileld,  That  A  had  no  interest  in  the  1(^ 
that  could  be  seized  under  execution.  XvbU  v. 
Temple.     Pelton  v.  Temple.  274 

3.  When  a  husband  and  wife  rsside  ou  land  of  whidi 
the  wife  has  the  fee,  the  husband  b  tenant  by  the 
courtesy,  and  the  crops  raised  by  his  labor  and 
the  labor  of  his  servants  and  ofailcb'en,  are  his  and 
liable  to  seizure  for  his  debts,  and  the  sheriff  may, 
enter  to  make  a  levy.  In  the  absence  of  tiUe, 
the  possession  is  the  possession  of  the  husband. 
Pourrier  and  Wife  v.  Raymond.  520 

EXECUTOR. 
See  Admikutrator,  1. 

FALSE  STATEMENT. 
See  ImDmamB,  Z. 

FI8HEET. 


The  right  of  fishing  in  a  pubUo  iuiTig»lile 
lonss  to  the  pubnc,  and  not  to  tb*  ox 
lands  bounded  on  the  liw.    itowT. 


rtwbe* 
<rf  the 


INSOLVENCY. 


]^  Whorv  it  i^mcared  to  the  Court  tJut  a.  fomur  1,  Ad  Act  which  pmvidei  tar  tliv  vXAmLiutloD  of  i 

dndilun  was  lncaTiii[>t<nt  «r1th  D»  right  buiUo-  '  debtor  before  ■  iud|[e,  u  tu  hia  lUlity  to  p>;  hii 

luw.  it  revarhud  the  runner  dw;lilun  nillioul  the  liinlU  u  tu  the  tuil  lur  wfaLeli  tie  wu  wiiBned 

without  diffennir  fium  the  re  t  u[  Uie  Court  u  to  hu  nude  no  fnuduleiit  tnuafer  or  undue  pref 

the  prIodiiJa  of  Iiw,  UiuuKhtthit  the  Court  hnv-  erenee,  ieui  Iiuolvant  Ael  which  the  Leguilatun 

Ine,  in  Cilhoun'i  eve,  decided  thut  persona  were  ii[  Saw  Uruniwick  hu  no  juwer  to  iHum  elnoe  Uii 


mil  of  beinj;  land  uwneni,  the  Court  wu  bound 

British  North  Amerio.  Act,  1SU7,  t 

make  i°t  «IM.  Tht'ua^^^  cZ 
HazitUm. 

INSOLVENT  DEBTOR. 

SwCUiTOMDlTlB.!. 

I.  Where  Juill.'et  nulla  an  onlor  for 
d«r  the  Ineolvent  Debtura'  Act_(1 
\i*)    uid  It  appsan  by  the  eiaffiin 

FOKEIOH  LAW. 

(,ue  of  lili  croillion—thie  Court  has  p. 

adminlBtratiou  ho^A  Ut  the  Judn  ol  Prob«t«e- 
On  paHing  bla  ic^-ounta  in  the  flobate  Court,  a 
balanw  beiungiog  (u  the  e-tate  wu  found  to  be 
in  hia  faand^.  uiiaixuunted  tor,  whereby  the  band 
wai  forfeited.     t>efeiLdant  then  reeiEned  the  offl<» 


Tudre  uf  the  Oounty  Court  may  examine  and 


the  bond  I.t 

"oh  an  trt 
by  the  law  ol 

Ihe  1 

mount  due  by  t'h 

aX  being  conal. 
w  on  hie  appoln 

defendant, 
proved  that 

red'aepahj 

Held,  That  for  the 
loRlgn  law,  the 
Valtntini  v.  hmt 

ar^'srax'i- 

a- 

01 

VING  TIME. 

s™  Bom.,  I. 

quirwl.     Ibid. 

INSURANCE. 
«l  wan  driven  on  ahore.  and  beine  aupposeil 


...  ....»._^v,n,  111  a  plan)  of 

n  brought,  and  required  the 
pe  of  her.  The  cml  ul  repalr- 
i(  bniufht  to  St  John  by  Uie 


lid.  That  the  itoht  of  the  ai 
jnly  recover  lor  a  partial 


INUICTMKHT. 


INJUNCTION, 
luiidJon  had  been  granted  a 


der  a  liceoHe  granted  by  the  PruhatB  Court,  on 
the  ground  that  he  had  lutd  proiierty  under  ■ 
fuRDer  llcauho  under  value,  and  hiid  aufflclenl 
proper^-  in  hia  hande  tu  pay  the  debt«,  au  u>pll 
oatiuu  to  diaaiilvB  the  Injunction  waa  refuaed  till 

■hwn  by  hb  ulildaTlle  that  lie  bod  not  a  portion 
of  file  e?<tate  In  hIa  poaaertaion  which  belonged  tc 


5bt,  and  that  he  could 
m.     ni^lor  V.  Smith. 
ISO 

been  worth  at  Inn  £400,  Held,  Thalit  theplaln- 
tiir  waa  only  entitled,  aa  widow,  lo  half  the  ea- 
Ute,  thorewaanotinoverviluatioii.    Lingltyy. 

i.  A  condition  of  a  policy  of  liwuranoe  uu  clothing, 
provlaiona,  Ice.  In  St.  Jubn,  required  that  per- 
tuna  aualainluK  loaa  ahould  forthwith  give  notice 

thereafter  d< 

theIo>aia  the  natun  at 

case  will  admit  of,  and  make  proof  of  the  same, 
Ac.,  and  IT   there  appeared  any  fniud  or  talae 

fulmeani.'orconnivaueeottheinaured,  be  ahould 
be  excluded  from  all  benefit  under  the  p<dlcT. 
The  plaiiitiO  s  affli^vit  lumiabed  lo  the  cumnmy 


clothing;,  and  bedding,  by  Are, 
originated.     : 


imnnny 


Xll. 


INDEX. 


hury,  where  he  arrived  the  following  morning: 
the  Are  broke  out  at  nine  (»'cl<K>k,  at  which  time 
the  plaintiff  would  have  been  in  the  County  of 
Kin^'H,  on  h'w  vmy  U*  Hunbury  and  only  a  few 
mile-i  from  St.  John.  Tlie  houj*c  wan  locked  when 
the  ttre  waM  discovereJ,  and  on  l>ein|jr  broken  oi»en 
it  w»s  found  to  be  in  a  roiMii  in  whitrh  there  wan 
neither  fire-place  nor  Ntovo,  and  no  apfR'arunce 
of  any  clothin;^  or  beddin^f ;  a  cimdlettiek  was 
found'  in  a  bitrnd  in  this  riKuu.  iMntahiinif  r«traw 
).Kirtly  oin><umed.  Held,  That  it  wan  the  duty  uf 
the  pJaintifT  Ui  state  in  liiH  atfidavit,  that  the 
house  WiM  h>oked  at  the  time  of  the  fire,  the  oir- 
cuinstanccs  connected  with  hi.H  leaving,  and  where 
he  was  at  the  time,  and  that  his  statement  that 
he  was  in  the  Countv  of  Sunbury.  waH  a  false 
statement  and  avoided  the  poliey. 

Held,  als),  Tliat  an  :icc<»unt  of  the  loss  delivcreii 
\\ithln  fourteen  days  alter  knowledp^  thereof  by 
the  assured  was  in  time,  thoii);h  nii>re  than  four- 
teen days  had  elapsed  since  the  Arc.  Smith  v. 
the  Quef.n  limu  mure  Com  pant/.  311 

4.  A  ship  was  in.^ured  for  a  voyaure  from  Livcrpocd 
to  Canliff,  thence  to  Aden,  and  from  theuoe  t'» 
India  or  iSurmah.  She  wtu  chartered  for  an«l  set 
sail  fmm  (Janliff  to  Aden,  with  the  intentiim  of 
pnK*eedin}f  fnmi  Aden  to  (^iucha,  instead  of 
India  or  Bunnah,  and  was  lost  before  re:ichin^ 
Aden.  Held,  No  deviation,  and  tliut  the  under- 
writer was  liable.     Itecd  and  another  y.  Wddon. 

4tiU 


A  shii)  was  insured  for  a  v(»ya<:e  from  Dundee  to  | 
St.  John.  N.  B.,  thcnee  tu  a  port  of  di^icharL.'C  in 
the  United  Kingdom.  She  started  on  her  voyage  ' 
and  arrived  at  St.  .lohn.  where  she  was  put  on  the  j 
bli>ck<i,  detained  seventeen  days,  refiuird  and  re-  i 
classed.  Held,  That  this  ehanj^ed  the  risk,  wa.s  i 
equivalent  to  a  deviation,  and  avoided  the  policy. 
Ibid. 


6.  Whether  delay  in  a  voyage  is  unjustifiable  or  not. 
Is  a  question  of  law  forwthe  Jud(^  ;  but  whether 
unreasonable  or  not,  is  a  <iuestion  for  the  Jury. 
Ibid. 


7.  Plaintiffs  applied  to  defendant?  on  November 
12th  to  insure  their  vessel  on  a  time  i>olicy  for  six 
mtmths,  beginning  on  the  0th  September  previ- 
ous, the  day  on  whieh  she  left  Swansea  for  St. 
Thouia  ,  where  she  was  then  over-due.  In  the 
written  applleatiou  in  reply  lo  the  ({uestion  "  where 
bound,"  the  plaintifTs  reply  was  "a  port  In  the 
West  indies."  The  news  of  a  hurricane  having 
occurred  al  St.  Thoniaa  had  been  published  in  the 
newsiApers  that  momlntf,  and  was  known  to 
plaintiffs  but  not  to  deKndants.  Held,  In  mn 
action  Ut  recover  for  a  total  loss,  that  Uie  desti- 
nation of  the  vessel  and  the  fact  of  their  being  a 
hurricane  at  her  port  of  destination  should  have 
been  communicated  to  defendants,  and  this  not 
having  been  done  the  plaintiffs  were  nonsuited. 
Mahaiiey  v.  The  Provincial  Imiuranee  Company. 

033 

&  PlaintifTs  premises  were  insured  in  The  London 
and  Liverpool  Company,  fruui  2nd  October,  1805, 
to  Snd  October,  1800.  Before  the  term  expired 
he  received  ni^ce  firom  W,  the  agent  at  New- 
castle, tliat  the  London  and  Liverpool  Company 
would  renew  the  policnr  on  the  same  terms,  and 
accordingly  he  paid  ^  the  premium  money  and 
gut  his  receipt.  A,  the  general  Stfent  at  St  John, 
declined  to  renew  the  policy,  onu  ndd  the  premi- 
um to  defendants  who  issuea  a  poucy  (taJcing  the 
description  of  the  premises  from  the  London  and 
Liverpool's  books)  dated  the  10th  October,  1800, 


but  in^^uriiig  fnmi  the  2nd  Octi>bcr,  ISGG  to  '2nd 
tX'tobcr,  \i3ti7.  The  premibos  were  dcstrt\ved  by 
I  Are  on  the  l.Htli  Ortobcr,  before  the  |K>licy  i*t<sued'; 
but  the  plaintitr  did  not  know  that  he  wa^  tn.'^ured 
by  defcnd.iniN  initii  he  received  the  jH^Hcy  from 
W,  wlio  al>o  actui  for  them. 

Held,  Tliat  this  amounted  to  a  re-insiirjui!i:,  and 
there  be:n^^  un  fraud  plaintiff  was  entitled  t** 
,  rcL-over;  that  the  jMilicy  related  luck  to  the  2nd 
OeU»ber,  and  that  the  wm.iilion  in  the  i>>»licy. 
that  all  fact<«  relating  U»  the  Mtjitc  of  the  ])rcniiM."« 
niu.^t  be  disclostjd,  must  lie  tiken  t4)  rctute  t.>  the 
time  from  which  the  iM)]iv:y  to<ik  effect,  i.rifani 
v.  The  Queen  Insurance  C'om^Hiny.  *J2 

'  INSi:iiANCK  BKOKKIl. 

1.   I'olicic*  of  in.Miruucc  effected  by  u  bnikcr,  dtrcl  ir- 

<Mi  tliat  |>rclmnnar»    pnM>r  anu  cv  .deuce  oi   the 

I      hxss  were  to  l)e  ;fnen  t«i  the  broker,  ana  jiu.Muciit 

oi  lo.vH.-s  to  be  nia<le  within  sl.vty  days  thcruiit«?r. 

The  practice  «>f  tiie   broker  wus  ti*»  receive   the 

premiums  in  money  or  notes,  cre«ll:tin)f  the  unacr- 

I      writers  with  ttie  aimtuut,  whether  actiiu]l\  paiil  or 

Hot,  the  aiisufltd  being  liable  to  him  aliuic  lor  the 

I      premium.     l*rooisot  lll^M^e^i  were  tunut^iied  t«i  the 

.      Druker  troiu  time  to  lime,  and  on  bein;;;  Kttished 

I      i»f  their  c«>rrectiic?4i.  he  paid  the  amount.-,  and  tlie 

IHtLicies  were  cancelled.     Half  yearly    uiv.>unts 

I      were  turnis^hed  by  the  bniker  t4i  tlie  underwriter, 

I      containing:  lull  particulars  uf  all  the  ri»k9.  |>rc- 

I      uiium.f,  lu.vse.'i  and  charges,  to  which  he  made  iiu 

I      objcvliuii  until  the  account  was  rcudcivd  bucmii^ 

I      the  Italaiice  claimed  in  tliis  action. 

Held,  In  an  Mttion  against  the  uiuierwriter  to  re- 
cover the  amount  i>aid  by  the  Imiker  fi>r  ht>s<-s, 
that  the  Jury  were  warranted  in  inferring  that 
tlie  defendant  had  authorized  the  broker  X^^ 
decide  ujiun  the  protif  «•!  K>sa  in  each  ea«e,  and 
had  assented  to  his  decision. 

Held,  Al.>o,  that  the  plaintiff  ci*uld  recover  from 
the  defendant  the  amount  of  premium  of  a  n- 
iiisurance  eftected  lor  him  without  proof  uf  actual 
I>a}-nient  to  the  underwriter.    Ila  nnty  v.  Grryonf. 

IJ2 

INSURABLE  INTIiKEST. 

A  widow  havhuir  continued,  for  four  years  after  her 
husbana's  death,  in  {MMsession  of  a  house  built 
on  land  of  which  he  was  the  lessee  for  years,  and 
|»aid  the  gruund  rent,  iiiNurod  the  houseui  her  own 
name.  Coadministration  was  taken  out  ou  the 
husband's  estate.  Held,  That  she  had  an  insura- 
ble intereitt-  -Ist  as  the  presumptive  t>wuer  Kti  the 
house ;  2nd,  as  executrix  de  mm  tort ;  3rd,  an  the 
>ividow  under  the  statute  (rf  distirbution.  LinyUy 
V.  The  Queen  Iiuurance  Compaug.  tati 

INTERLOCUTORY  JUDQEMKKT. 

See  AoKKT,  L 

J- 

JUDGMENT  AS  IN  CASE  OF  NONSUITS. 

See  Pbacticb,  8.    Com,  9. 

1.  Servlceof  a  rule  to  disoontinooL  without  pejmsnt 
of  the  costs,  will  not  prevent  tiie  deteoduit  fhm 


obtaining  Judgment  es   ia 
White  V.  Barton^ 


of  %  nonaoii 
1 


2.  Where  the  plaintiff  ooontanDUMled  aollee  tA 
trial  twice;  first  because  tbepfwUlBV Jad^  was 


INDEX. 


Xlll. 


Incapable,  liy  interest,  fn>m  trying  the  cause; 
and  secondly,  in  consequence  of  the  absence  of 
hiij  counsel  from  the  country,  the  Court  dkichars^ 
a  rulo  for  judgment,  as  in  case  of  a  nonsuit,  on 
hi^  (fivin;;  a  peremptory  uudertalcing.  Sheplierd 
V.  Uallett.  43 

;i  In  answer  to  an  a]>plicatiou  for  Judgment  as  in 
ease  of  a  nonsuit,  where  the  array  had  been  chal- 
lenged at  the  trial  and  the  panel  quashed  in  con- 
sequence of  the  sheriff  being  related  to  defendant, 
the  plaintifTM  attorney  stated  that  he  did  not 
i!>suc  a  veniru  to  the  coroner  in  ctmsequence  of  a 
statement  of  the  defendant's  attorney  leading 
him  to  believe  that  there  was  no  relationship  be- 
tween the  sheriff  and  defendant.  The  Court 
ordered  the  application  to  stand  over  in  order 
that  the  defendant's  attorney  might  answer  the 
affidavit.     Hoyt  v.  Stockton.  327 

JUDICIAL  NOTICE. 

1.  The  Court  cannot  talce  judicial  notice  that  a 
vessel  lying  "near  the  mouth  of  Richibucto 
Harlxjr "  is  in  the  County  of  Kent.  DcMBrUay 
V.  The  Coin  inutfionera  of  the  E.  d;  S.  A.  Railway . 

48 

2.  Tlic  Court  cannot  take  judicial  notice  that  the 
per  on  who  signs  a  certificate  of  registry,  endors- 
ed ui>on  a  deed,  was  not  the  registrar  at  the  time 
the  deed  was  recorded  ;  and  in  the  absence  of  any 
hueh  proof,  it  must  be  presumed  that  the  Regis- 
tnir  rightly  certified. 

A  certificate  dated  in  1866,  stated  that  the  deed  had 
been  registered  tire  20th  April,  1836.  Qwxre , 
whether  the  certificate  should  not  have  been 
made  at  the  time  the  deed  was  registered.  Doe 
on  the  demise  of  Roinngon  v.  CKatuey.  50 

JURISDICTION. 
Ste  Costs,  1.     Peobate  Court,  1.    Bastardy,  2. 

Semble,  That  the  Court  of  Equity  has  power  to 
RuperviM  the  proceedings  of  Trusteet  of  abscond- 
ing debtors  appointed  under  the  1  Rev.  Stat.  c. 
12.^,  and  to  open  and  examine  accounts  adjusted 
by  them  ;  but  it  will  not  interfere  where  there  is 
n«>  fraud,  and  the  proceedings  of  the  Trustees 
haves  be«n  regular  and  no  special  ground  is 
sUted.    Outhouse  y,  Hickman  and  othert,        38 

JURY, 

See  CUALLKNOB,  1. 

JURY  OF  VIEW. 

Where  a  Jury^of  view  supped  and  slept  at  the  plain- 
tiff s  house  after  completing  the  riew.  Held,  No 
f ground  for  disturbing  a  verdict  for  the  plaintiff, 
t  appearing  that  no  oommunication  respecting 
the  suit  had  taken  place  between  the  plaintiff  and 
the  jtiry  ;  that  there  was  no  inn  within  ten  miles 
of  the  place,  and  no  house  near  exoept  the  plain- 
tifTs  and  his  son's,  where  all  the  Jur>'  could  be 
accommodated  ;  that  the  jury  were  taken  to  the 
plaintiffs  hou«e  by  the  Deputy  Sheriff,  who 
attended  them,  and  who  objected  to  their  sepa- 
rating ;  and  there  waa  no  complaint  that  the 
verdict  was  against  evidence.  Spenee  v.  Tren- 
holm.  77 

JUSTICE  OF  PEACE. 
See  NoncB  op  Action,  1.    Haitdaiidb,  1. 

L  Defendant  made  complaint  before  a  llagiatrate 


that  the  plaintiff  had  threatened  to  shoot  him, 
whereupon  a  warrant  was  iasued  and  the  plaintiff 
ai  rested  and  brought  before  the  Mac^istrate,  who, 
after  hearing  the  parties  dismissed  the  complaint. 

Held,  In  an  action  for  malicious  prosecution,  that 
there  was  a  termination  of  the  proceedings  before 
the  Magistrate.     Wa^on  v.  Taylffr.  102 

2.  The  trial  of  a  civil  suit  by  a  Justice  of  the  Peace 
is  an  *' Official  Act."  and  he  is  entitled  to  notice 
under  the  Rrevised  Stati  tea,  cap.  129,  before 
bringing  an  action  against  him  for  WTongfully 
proceeding  In  the  suit     Piikett  v.  Perkins.     131 

3.  The  Judgment  of  an  inferior  Court,  involving  a 
question  of  Jurisdiction,  is  not  conclusive  :  there- 
fore a  justice  of  the  Peace  is  li.ible  in  an  action  of 
trespass  for  issuing  an  execution  on  a  ludgment 
recovered  before  him,  in  a  case  in  which  he  had  no 
Jurisdiction,  l)ecause  the  title  to  land  came  in 
question,  though  the  Judgment  remains  unre> 
versed.     Ibid. 


LANDLORD  AND  TENANT. 
See  RioiiT  OP  Wat,  1. 

LEVY. 

Where  a  Ji  fa.  was  delivered  to  the  sheriff  for  the 
purpose  of  binding  defendant's  lands  and  not  for 
the  purpose  of  a  sale,  and  the  sheriff  merely  in- 
formed defendant  that  he  had  the  execution  and 
endorsed  a  levy  upon  it,  and  did  no  other  act  for 
more  than  five  years,  when  he  advertised  the  land 
for  sale,  the  Court  set  the  levy  aside  without  costs. 
Hamilton  v.  Bryson.  629 

LIMIT  BOND. 
See  Pbacticb,  & 

LAND  DAMAGES. 

A  stream  diverted  into  a  new  channel  by  the  Com- 
missioners of  the  Euroi)ean  and  North  American 
Railway,  tnder  19  Vict  c  17,  became  obstructed 
in  consequence  of  the  new  channel  filling  up  and 
overflowed  piidntifTs  land. 

Held,  1.  That  the  commiasionen  were  bound  to 
keep  the  channel  open,  and  were  liable  to  an 
action  for  the  damage  to  plaintifTs  land. 

2.  That  the  fact  of  the  plaintiff  having  been  paid  by 
the  Commissioners,  land  damages  for  the  diver- 
sion of  the  stream,  was  no  bar  to  his  recovering 
damages  for  their  subsequent  n^lect  to  keep  the 
channel  open. 

3.  The  Act  of  Canada,  which  superseded  the  Com- 
missioners, did  not  take  away  the  right  of  acUon 
against  them  where  the  cause  arose  prior  to  the 
passing  of  the  Act  MeLeod  ▼.  The  Cmnmis- 
sioners  of  the  European  and  North  Anurican 
RaUway.  &84 

LUNATIC. 
See  Dkbd,  1. 


MAUCIOUS  PROSECUTION. 
See  Rbabokabui  amd  Probablk  Causb. 

1.  Any  motive  for  a  prosecution,  other  than  that  of 
wishing  to  bring  a  guilty  party  to  Juttioe,  is  etl- 


XIV. 
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deuce  of  nuUice.  Retaininjt  the  Clerk  of  the  Peace  : 
to  iiroMcute  an  indiutnioiit  agfalnst  the  plaintiff,  j 
betore  the  Ses^ionB,  together  ^ith  the  conduct  of 
the  proiie.utor  before  and  after,  are  pro]>er  inat-  | 
ten*  to  be  lelt  In  the  jury  <in  the  question  of  \ 
niali(».     Aluurd  v.  Sharp.  2bd 

2.  It  Is  ni^t  esHuntial  U>  the  nuintenance  of  an  action 
for  mali'.iouM  prowiiution  for  a  crime ;  that  u  war- 
rant  shuula  h^ve  been  issued  against  the  iilaintilT 
and  that  he  should  have  been  arrested.  It  in 
KUttlcit'Ul  that  he  has  been  proceeded  a^minHt  by 
i»uminou4  on  the  dcfendant'fl  complaint.  Where 
the  declaration  alleged  that  a  warrant  had  been 
i!i<>ued  aj^inht  the  plaiutitf,  and  tliat  he  had  been 
arrcMtea  on  the  shar};e,an  amcudmentwan  allowed 
8ub;^titutl.t((  therefor,  that  a  itummMUS  had  been 
irtsuod  by  a  Juntice  of  the  Peace  and  ^ervod  u]Hin 
the  plaliitiiT,  and  that  he  attended  before  the  Jub- 
tice m obedicn».e  thoreU.*.     Vincent  \.  Wt'ift.      290 

MANDAMUS. 

Si-e  CoMMIHHIONKR,  3. 

Where  a  magistrate  commenced  the  examination  uf 
a  party  on  a  criminal  charge,  and  after  hoarinj^  a 
purtion  of  the  evideni<e  refused  U)  proceed  with 
It  lurthcr,  tlie  Court  refused  to  jp*anta  iiianda- 
tiiH*  at  the  iuHtiucc  of  a  private  proscuU^rtocom- 
|M>I  him  to  do  HO.     The  Queen  v.  Duraney.        Ml 

MANURE. 

See  ClIATTKL,    1. 

MASTER  AND  SERVANT. 

Plaintiff  wa8  enga^^ed  by  defendant  for  two  yean)  ad 
clerk,  and  shortly  afterwards  entered  into  (lart- 
nership  with  other  parties  for  the  purpo^e  of 
earr>  inj;  on  the  same  kind  of  bu.^ine^•s  as  hiM  em- 
ployer. Held,  That  this  was  such  a  breiu-.h  of 
duty  as  wcmUl  jusUfy  his  dismii»8al.  Tozcr  v. 
Hutclii*0}i.  548 

MILL  DAM. 

In  an  action  for  overflowing  land,  the  plaintiff 
alleged  the  injury  to  have  been  done  by  the  de- 
fendant's raisuig  a  mill  dam,  and  thereby  over- 
flowing more  land  than  the  dam  originally  did. 
It  api>eare.l,  on  cross-examination  of  one  of  the 
defendant's  witnesses,  that  he  had  worked  the 
mill  for  a  longer  Ume  during  the  summer  than 
the  fonnor  owuer  di«l.  The  jury  were  directed, 
that  if,  by  the  i>riginal  dam,  and  the  'atty  it  was 
used,  the  land  was  overflowed  only  iu  a  particular 
manner  and  at  particular  seasons,  and  the  defend- 
ant had  within  twenty  years  used  the  dam  differ- 
ently, and  overflowed  the  laud  in  a  different  man- 
ner and  at  different  seasons  of  the  year,  the 
plaintiff  should  recover.  The  jury  having  found 
lorthe  defendant -Held,  That  tike  direction  was 
right     Lavdor  v.  Pottrr.  3«8 

MORTGAGE. 

See  Bill  ix  Equitt,  2. 

A.,  the  father,  and  B.  and  C,  his  sons,  being  joint 
owners  of  two  lots  of  land,  mortgaged  them  to  the 

Elaintiff.  A.  afterwards  conveyed  to  the  plaintiff 
md  of  which  he  was  sole  owner,  in  paj-ment  of 
half  the  mortgage  debt,  and  then  released  all  his 
interest  in  Uie  mortgaged  lands  to  b.  ana  C,  who 
occupied  the  land  In  common  for  several  years, 
and  made  several  joint  payments  to  the  mort- 
gagee on  aceouut  oi  the  mortgage  debt.    B.  and 


O.  afterwards  divided  the  land  equally  between 
them  by  deed  of  partition.  In  a  suit  for  fore- 
closure of  the  mortgage,  B.  claimed  that  as  be- 
tween himself  and  C,  his  i>ortion  of  the  land  It-«d 
been  release!  by  the  mortgagee  at  the  time  A. 
convey-  d  the  land  to  him.  and  that  Cs  lot  should 
be  flr.>t  s(.>ld  to  satisfy  the  mortgage. 

Held,  Ist,  That  i  the  absence  of  any  written  agree- 
ment by  the  morti^agee,  the  whole  of  the  land 
remained  eqiully  liaule  to  the  uiortgage,  ami 
should  be  sold  in  (me  lot.  2nd.  That  if  a  verba] 
agreement,  and  the  appropriati<»n  of  the  |iAymont 
by  A.,  would  be  suflicicnt  to  release  a  f^rticnlar 
part  of  the  mort'e,'a<.;ed  lands,  it  would  not  bind  U. 
who  was  iio  party  to  it.  Srd.  Tliat  the  subuc- 
quciit  i>artiti(m  of  the  land  between  B.  and  C.  in 
ignorance  by  the  latter  of  the  aj^'ccmeiit,  by 
which  the  porti<m  of  the  land  allotted  to  B.  waH 
to  be  releaHcd  from  the  mortgage,  was  afriud 
uiKiu  U.  and  that  such  an  agrceuient  would  not 
Iw  carried  out  for  B's  benefit.  Jnhn^ton  v. 
McCartney  a tui  otherK.  '220 

IT 

NAVIGABLE  RIVER. 

Set'  FirtiiKRV,  1.     Damages.  1, 

NEGLIGENCE. 

Sec  Evidence,  U,  15,  16.     Damaoeh,  3. 

NEW'  TRIAL. 

Sec  Practice  1. 

1.  Where  the  verdict  is  against  evidence  in  au 
actiou  of  ejectment,  aud  the  Statute  of  Limita- 
tions may  defeit  the  plaintiff  before  he  can  briii;jr 
a  second  acti<m,  tlie  Court  will  grunt  a  new  tria). 
D'H*  dent.  Eaiftahnnikit  y.  Iliiwp/irey.  lU'.J 

2.  A  cut  considerable  more  than  IW  m.  feet  of  lojrs 
on  land  mentioned  in  an  agreement,  of  which  he 
delivered  the  plaintiff  94  m.  feet  and  sold  the 
remainder  to  the  dotendant ;  the  plaintiff  claiuMNl 
the  whole  of  the  logs,  under  a  verbal  agreement 
and  delivery  allseed  to  have  been  made  after  the 
written  agreement,  and  replevied  the  logs  sold  to 
the  defemlant,  (5:)  m.  feet) ;  the  jury  found  against 
the  plaintiff's  claim  under  the  verbal  ogroement, 
and  gave  a  venlict  for  tlie  defendant-  the  Court 
refused  a  new  trial,  though  the  plaintiff  had  not 
received  the  whole  quantfty  agreed  to  be  delivered 
t<»  him—  this  difference  being  very  maalh—Tninp- 
kiM  v.  TibbU*.  317 

NONSUIT. 

1.  \\liere  a  plaintiff  was  nonsuited  for  not  oomply- 
ing  with  an  undertaking  to  glra  material  evidence 
in  a  particular  Countv,  the  Court  set  aitide  the 
nonsuit  on  payment  of  the  eosts  of  the  trial  and 
of  the  motion  to  set  aside  the  nonsuit.  De*Bri- 
itoit  V.  The  Commisftionen  of  the  JS.  4t  X.  A. 
Railway,  48 

2.  Where  a  nonsuit  has  been  ocdered  on  one  ground 
the  defendant  cannot  sustain  It  hy  another.  Doe 
dem.    Connel  v.  DicJHfuion.  45tf 

In  trespass  for  false  imprkonment  igAlnst  Justices 
uf  the  Peace  where  the  JosUees  had  exceeded 
their  powers  In  oummitting  tiie  mlanner  ioan 
Improper  place  of  Impriaonment  for  contnnpt, 
but  where  the  plabitiff  had  received  no  greater 
punishment  Uum  he  waa  entitltd  lo  taj  tfie  Umt, 
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the  Judge  offered  tu  direct  to  the  jury  to  find  a 
verdict  tor  the  plaintiff  with  noniiual  dama;;e8. 
The  plaintiff  refused  to  accede  and  claimed  sub- 
stantial damages,  whereupon  the  Judge  nonsuited 
him,  and  the  Court  refused  to  set  the  nonsuit 
adide.     A  nnntrottg  v.  McCaffry,  525 

NOTICE.     ' 

Set  1N80LVRNT  DEBTOR,  3.      COMUISSIONBR,  3. 

1.  Where  an  assessment  is  made  under  the  Parish 
School  Act,  the  a«Miessors  must  give  notice  thereof, 
in  the  same  manner  as  in  cases  of  assessment  for 
county  rates,  under  1  Rev.  8.  cap,  53,  §  12.  Ex 
PARTE  Street.  lOtf 

NOTICE  OF  ABANDONMENT. 

See  I58URANCB,  1. 

NOTICE  OF  ACTION. 
5w  Police,  1.    Justice  or  Peace,  2. 

A  notice  of  action  stated:  "That  you,  the  said  E. 
"P.  (defendant)  on  the  23rd  December,  1H63,  at 
"the  Parish  of  K.,  and  County  of  K.,  and  An 
"divers  other  days  and  times,  &c.,  wrongfully 
"and  maliciously,  and  without  any  reasonable 
"and  probable  cause,  advised  and  encouraged  one 
"H.  P.  to  bring  an  action  in  your  Court,  before 
"you  us  a  Justice  of  the  Peace,  against  the  plain- 
"titf,  in  a  matter  of  real  estate,  whereui  the  title 
"of  land  was  and  did  come  in  question,  and 
"wherein  you  had  no  Jurisdiction  as  a  Justice  of 
"the  Peace  (setting  out  the  proceedings  and  the 
"award  of  Judgment  against  plaintiff),  and  that 
"you,  the  said  (defendant)  on  the  day  and  year 
"last  aforesaid,  issued  in  the  aforesaid  case, 
"wherein  you  had  no  jurisdiction,  as  aforesaid, 
"an  execution  on  the  said  Judgment  against  the 
"go<Kls  and  chattels  of  the  plaintiff,  and  caused 
"his  goods  and  chattels  to  be  seized  under  such 
"execution  to  satisfy  the  same." 

Held,  That  the  issuing  of  the  execution  was  a  con- 
tinuatitm  of  the  previous  proceedings  in  the  suit ; 
and,  therefore,  that  the  tune  and  place  of  the  is- 
suing was  stated  with  sufBcient  certainty  in  the 
notice.     IHckett  v.  Perking.  131 

A  consteble  who  executes  a  capais  in  a  suit  in  which 
he  is  the  plaintiff,  is  not  entitled  to  notice  of  ac- 
tion before  being  sued  for  the  arrest.  Coiutell  v. 
Price,  382 

NOTICE  OP  DEFENCE. 
See  Promissort  Note,  6,  7. 

NOTICE  OF  TRIAL. 

Where  no  notice  of  trial  was  given  by  plaintiff,  and 
a  counsel  who  had  been  retained  for  defendant  in 
a  former  trial,  in  ignorance  of  this  fact,  appeal^ 
without  authority,  defendant  being  abeent,  and 
defended,  a  verdict  for  the  plaintiff  was  set  aside. 
Dolterty  v.  DeiBritay.  497 

ORDER. 
See  Bastardy,  1. 


PARTNER& 

F  &  S  D  and  B  entered  into  a  partnership  foi^tbe 
buying  and  selling  of  shingles ;  F  &  S  D  to  fur- 


nish the  capital,  and  B  to  purchase  shingles  ; 
profits  to  be  equally  divided.  The  shingles  to  be 
shipped  to  F  &  S  at  Boston,  and  money  to  be 
provided  by  drafts  drawn  by  D  upon  them ;  the 
basiuess  in  New  Brunswick  being  done  under  the 
name  of  M  &  D.  Plaintifft:  sold  goods  to  O  on 
the  credit  of  the  partnership  and  took  his  notes 
in  payment.  Held,  That  the  goods  being  proper 
for  the  business  of  the  firm,  and  sold  on  the 
credit  of  the  firm,  the  other  partners  were  liable, 
and  that  as  regards  contract.-*  with  third  parties 
it  was  of  no  con^ioqueuce  whether  D  had  advanced 
his  proper  share  of  the  capital  or  not.  Joneit  v. 
Pouter  tt  al,  impleaded  with  Dowlinij.  607 

PARTNERSHIP. 
See  Evidence,  G,  T 

PERJURY. 

1.  Perjury  cannot  be  assigned  unpon  an  afiftdavit 
taken  before  a  commissioner,  who  had  no  authori- 
ty to  Uke  the  affidavit.     Regina  v.  Mclntonh.  872 

2.  The  meaning  of  the  definition  of  perjury  in  1. 
Rev.  Stat.,  c.  1(>1,  §  30.  is  that  per1ur>'  can  only 
be  assigned  for  false  sweariug,  before  an  oflScer 
authorized  to  administer  an  oath,  in  the  particu- 
lar proceedings  in  which  the  witness  was  sworn. 

Ibid. 

PLEADING. 
See  Estoppel,  2. 

POLICE. 

The  Police  Act.  11  Vict.,  c.  13,  f  22,  does  not  au- 
thorize the  arrest  without  warrant,  of  known 
residents  of  the  place ;  nor  is  a  person  who  acts 
as  a  principal  in  directing  a  policeman  to  make 
an  arrest,  entitled  to  notice  of  action  under  that 
Act.     Poley  v.  Tucker.  62 

POWER  OF  ATTORNEY. 

See  AOBST,  1. 

POWERS  OF  LEGISLATURE. 

See  IKBOLVBNCY,   1. 

Where  an  Act  of  the  Local  L^slature  conflicts 
with  an  Imperial  Statute,  the  Court  will  pro- 
nounce upon  its  validity.    Reg.  v.  Chandler.  556 

PROBATE  COURT. 

1.  The  Probate  Court  has  Jurisdiction  to  grant  ad- 
ministration, without  a  dtation,  on  the  estate  of 
a  person  dying  in  the  Province,  on  the  petition 
of  a  person  uleging  himself  to  be  a  creditor  of 
the  dfeceased.  and  uiat  he  died  without  leaving 
any  next  of  kin.    Doe  dem.    Shore  v.  Gearon.  144 

2.  If  administration  is  irregularly  granted,  appli- 
cation should  be  made  Ui  the  Probate  Court  to 


revoke  it.    Ibid. 


PROMISE. 


A  promise  by  an  underwriter  to  pay  the  amount  of 
the  loss  claimed  by  the  assured,  is  prima  facie 
evidence  of  the  right  of  the  assured  to  reoover, 
and  of  the  amount  of  the  loss  ;  and,  unanswered, 
entitles  the  assured  to  recover  the  amount  so  ad- 
mitted.   Gilbert  v.  Stockton.  68 
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PROMISSORY  NOTE. 

See  COXBTDRnATIOK,  1.      SURrRISE,  2. 

1.  Dcfendaut,  by  Mi-riting:,  promised  t<>  |»ay  A,  "or 
her  he.ra, '  a  cM^rtaiii  8um  of  mouoy.  On  the  death 
of  A,  tlie  right  to  recover  the  money  vests  in  her 
per^unul  representative,  and  not  iu  her  heire. 

SeMihlf.,  That  the  instrument  is  a  promissory  note. 
VfHik,  Adminititrator,  drc,  v.  Jiobimton.  270 

2.  H  gave  the  defendant  a  promimori'  note  for  the 
prii-e  of  j^oi^drt  purchased  from  him,  which  note 
tlie  plaintiff  discounted  for  the  defendant,  who  i 
re^Civet!  the  proceeds  ;  when  the  note  hocauie 
due,  it  was  renewed  by  H,  and  the  new  note  in-  i 
donKxl  by  the  defendant  and  heUl  by  the  plaintiff. 
Held,  that  this  was  only  an  cxtenuion  of  the  time  i 
for  {tayment,  and  did  not  alter  the  original  lia- 
bility of  the  defendant  a«  indorscr.     Tin'  Com  lu^r- 
cuUBank  v.  Willutton  and  another.  283  j 

8.  Before  the  rene^Til  of  the  note,  If,  who  was 
largely  indebted  to  the  ptainUff,  vm  the  drawer  of 
a  number  of  other  notctt,  paid  the  plaintiff  a  sum  ' 
of  niimey  without  nuiking  any  ajipropriation  of  ' 
It ;  he  soon  aftenvards  asked  the  plaintiff  to  give 
him  credit  for  it,  for  the  benefit  of  his  indorsers ; 
but  tlie  ovivieuce  left  it  uncertain  whether  it  wan 
for  the  benefft  of  hin  accommodation  indorsers 
only,  or  for  h  h  indorsicni  generally,  and  a  venlict 
ha\  ing  been  given  for  the  plaintiff  for  the  amount 
of  the  note,  without  any  rieduction  on  acootmt  of 
the  money  jxild  by  H,  a  new  trial  w.as  granted,  in 
*»rder  to  ascertain  whether  the  indoniers  gener- 
ally were  entitled  U.I  i)artici]>ate  in  Uie  payment 
by  II.  It  being  the  defendant's  duty  l.»  estuMish 
tills  fact,  the  new  trial  was  granted  on  (layment 
of  eostri.     Itiid. 

4.  A  promissory  note  drawn  in  Boston,  where  both 
the  maker  and  pavee  resided,  was  made  [layable 
"  at  any  bank. "  Ifleld,  That  this  meant  any  bank 
in  lUiston.  Baldicin  v.  Ilitcheitek,  iinjdendfd 
with  Howard.  310 

6.  It  is  not  competent  for  a  party  who  indorses  a 
note,  and  delivers  it  to  a  bank,  to  set  up  as  a  de- 
fence that  the  signature  of  the  maker  \«'as  forged. 
MeLfod  V.  Cannan  and  others.  (J02 

6.  Iu  an  action  by  a  bona  /Ide  holder,  against  the 
indorsers  of  a  promissory  note^  a  notice  of  defence 
that  the  indorsement  was  made  by  one  of  the 
partners,  in  the  name  of  the  Arm,  without  the 
sanction  of  the  rest,  and  that  the  note  was  un- 
connected with  the  business  of  tlie  firm,  was  held 
to  be  bad.    Ibid. 

1.  In  an  action  against  the  indorsers,  a  notice  of  de- 
fence that  the  holder  of  the  note,  before  it  be- 
came due,  had  released  the  indorsers  from  all 
actions  and  causes  of  action.  Judgments,  bills, 
notes,  accounts,  claims  and  demands,  at  law  or 
equity,  was  held  to  be  good.    Ibid. 

PRACTICE. 

See  AMESVbMSKT,  1,  2. 

1.  Where  an  issue  is  tent  down  for  trial  by  the 
equity  side  of  the  Court,  under  17  Vict.;  cap.  18, 
f  18,  (2  R  8.,  p.  80)  a  motion  for  a  new  trial  must 
be  made  before  a  Judge  in  Equity.  Hodge  v. 
Reid.  89 

2.  A  defendant  is  entitled  to  a  month  to  answer 
after  the  flliny  of  the  bUl ;  and  notice  of  motion 


to  take  the  bill  pro  cot^euo  cannot  be  given  tm 
the  expiration  of  that  time,  though  a  copy  of  the 
bill  and  interrogatories  may  have  been  served  on 
the  defendant  more  than  a  month  before  the  no- 
tice.     Godfrey  r.  OgUehy.  23» 

3.  In  nn  action  by  the  assignee  of  a  limit  bond.  U* 
which  non  eat  factum  Is  pleaded,  the  common 
venire  to  try  tlie  issue,  issufticiont ;  and  the  plain- 
tiff need  not  have  damages  assessed,  but  may 
take  a  verdict  for  nominal  damages,  and  issue 
execution  for  the  amount  of  his  debt.  McElnty 
V.  Getty  aud  another,  implead^  wUh  EUi*.   2»»1 

4.  A  motion  for  a  tenirt  de  novo  may  be  m.oiie  in 
the  same  manner  as  a  motum  for  a  new  trial. 
PelUm  v.  TcinpU.  274 

5.  The  affidavits  upon  which  a  warrant  under  the 
Absconduig  Debtorh'  Act  is  issued,  may  be  swoni 
l)eforc  the  aitomey  of  the  petitioning  crvditiir. 
Jiegina  v.  Stradnuin.  'Mi> 

0.  I>efendant  moved  for  Judgment  qs  in  case  of  a 
nonsuit  agaiiibt  the  plaintiff  for  not  pri>ceo.ling 
to  trial  pursuant  to  a  peremptory'  undertaking. 

^  It  was  discovered  that  no  entry  had  been  fiIo<i  in 
tlie  clerk's  office,  and  that  the  only  |>apor  in  Uie 
cause  on  Ale  was  tlie  notice  of  appcarauce.  Held. 
That  the  cause  wjis  not  in  Court,  aud  no  judg- 
ment could  be  given.     AliUcr  v.  Weldon.  I^IH 

7.  Where  at  the  Ulal,  a  nonsuit  was  moved,  ami 
upon  hearing  the  i>pinion  of  the  Judge,  a  verdict- 
was  taken  by  consent  of  counsel,  tiie  question 
caun<»t  afterwards  be  raised,  as  to  whether  the 
CA^e  should  have  been  submitted  to  the  jurv. 
liexd  v.  WVWoji.  4tW 

<^ 

qVO  WARRANTO. 

1.  When  a  person  elected  a  city  councillor  has  en- 
tered \i\>on,  and  is  exercising  tlie  office,  a  quo 
warranto  is  the  proi>er  mode  of  trying  his  rii^bt 
to  it     JtJx  parte  Cameron.  iiuri 

2  A  decision  of  the  City  Council  in  favor  of  thv 
election,  on  the  complaint  of  an  electm*,  under  the 
24th  sect,  of  the  Act.  does  not  (Mreclude  the  elector 
from  applying  for  a  quo  warranto  to  try  the  right. 
Ibid. 


RAILWAY  COMMISSIONERS. 

See  Land  Damaou. 

REASONABLE  AND  PROBABLE  CAUSE. 

1.  Plaintiff  was  a  boarding-house  keeper,  iu  whoee 
house  defendant  had  boarded,  having  the  use  »f  a 
room,  and  some  fumitere  <^  his  own.  He  went 
to  England,  leaving  his  furniture  in  the  house, 
and  after  being  absent  leveral  months,  applied 
through  his  agent,  to  the  plaintiff  for  the  furni- 
ture ;  she  gave  up  a  portton  of  it,  but  liept  the 
rest,  claiming  a  lien  on  it  for  a  balance  due  from 
defendant  for  board.  Defendant  then  brought  an 
action  of  replevin  for  the  fnmitare,  and  obtained 
a  verdict,  the  Judge  rulliu>  that  a  boutUng-htiuse 
keeper  had  no  lien  ontoe  good»  ot  his  gueeL 
lief  ore  and  after  the  trial  MgotiaUom  for  tettle- 
mont  took  place  between  the  ettomcn,  plaintiff 
offering  to  give  up  the  goods  on  being  paid  a 
eertaiu  sum,  which  defenobuifc  nfoMd,  offering  % 
ramUer  turn.    The  pleintlflli  niwiiiwl  «|i|died  lor 
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a  new  trial  in  thu  action  of  replevin,  on  the 
grunnd  of  mii»dabction  as  to  the  lien,  and  the 
Cuiirt,  after  a  few  da^s  amsidcnition,  refused  a 
rule.  While  this  motion  was  }>endin}f,  and  while 
the  plaintiff's  o>uii8cI  was  absent  from  the  town 
where  ^he  lived,  attending  the  C-ourt,  defendant 
again  api»lifcd  to  her  for  the  furniture,  oflerhij; 
her  a  Kinn  of  money  if  she  wcmld  give  it  up  in  the 
absence  of  her  attontey,  and  threatening  U>  t:ike 
proceed inj^H  against  her  and  ruin  her  house  if  she 
refused  :  the  pliiintiff  still  claimed  a  right  to  hold 
the  furniture,  and  refustcd  to  do  any  thing  in  the 
absence  of  her  attorney.  Dofcadaut  then  applied 
Ui  the  I'olice  Magistrate,  and  obtained  a  warrant 
jiguinst  the  plaintiff  under  the  Act  27  Vic.  c.  ii, 
for  unlawfully,  a^  a  bailee,  detaining  h  s  propertv 
and  converting  it  to  her  own  use,  under  which 
warrant  she  was  arrested  and  imprisoned  for 
want  of  bail,  and  on  examination,  the  charge 
was  dUnuHsscd.  In  an  action  for  nialiciomt  i>ro- 
set.'ution  and  false  imprisomnent  the  fury  were 
direi-ted  that  if  the  plaintiff  was  a  bailee  of  the 
gctods,  and  fraiidulcnty  converted  them  Ut  her 
own  use,  the  dcfendunt  had  probable  cause  for 
the  prosecution,  whatever  he  might  have  believed 
on  the  Hubject ;  that  if  plaintiff  had  not  fraudu- 
lently converted  the  gixxls,  if  defendant  believed, 
and  had  rcasunable  grounds  for  believing  that  she 
had  d<^ne  .so  there  was  also  probable  cause  ;  but 
if  hu  did  not  Ijciieve  pliintiff  to  be  guilty  of 
fraudulent  conversion,  and  in  his  own  nund  be- 
lieved and  had  rea.>ionable  grounds  for  believing 
her  innocent,  then  there  was  want  of  reasonable 
and  probable  cause. 

Held,  That  the  dire<.  titm  was  right ;  that  the  know- 
led..^c  and  belief  of  the  defendant  as  to  the  plain- 
tin-.  ci<tiui  t^*  hold  the  gu^Kls,  tuid  liis  acts  in 
reierence  thereto,  and  the  inferenoea  to  be  drawn 
from  the  acts  of  the  fiarties,  the  negotiations  for 
settlement,  the  claiuis  by  one  party  and  the  offers 
by  the  other,  were  proper  matters  for  the  consider- 
ation of  the  jury  ;  and  that  the  Judge  would  not 
hu\e  been  Justiflcd  m  directing  the  jury,  that  as 
the  plaintiff  had  no  legal  r^i^ht  to  detain  the 
g«>«KJs,  her  refusal  to  give  them  up,  afforded  pr<»- 
bub!u  cau'se  for  instituting  the  prosecution 
against  her  under  the  Ait. 

Held  also,  Tliat  under  the  circumstances,  a  verdict 
for  t:JOO  damages,  was  not  excessive,  it  not  being 
shown  that  the  jury  were  aciiiato.l  by  any  inipro- 
l>cr  motive,  or  acted  on  a  wrong  principle.  Abell 
V.  Li:;ht.  240 

2.  Where  inferences  are  to  bo  drawn  from  the  facts 
pro\ed  in  an  action  for  malicious  prosecution,  the 
case  nmst  bo  left  i*i  a  jury  :  and  the  question  of 
"pr.lKible  cause"  should  not  be  determined  by 
the  J  udgc  alone.    Alwardw.  Sharp.  28(5 

3.  When  the  evidence,  tending  to  show  whether 
the  plaintiff  was  or  was  n  t  guilty  of  the  crime 
chiirij^cd  against  him  is  conflicting,  the  Judge 
cannot  determine  the  question  of  ** reasonabit) 
one  probable  cause."     V  ineent  v.  West  290 

RECOGNIZANCE. 

Sec  Bastardy,  8. 

A  rC'  .  nizaiice  entered  into  for  the  prosecution  of 
an  •  -crtion  petition  l)efore  the  House  of  Assembly, 
uri  '• :-  the  Kev.  Stat.  c.  98,  and  certified  tf)  the 
8ii.  nie  Court  b^'  the  8i>oaker  as  forfeited.  Is 
n(''  record  ;  and  m  scire /acioM  on  such  a  recog- 
ui/.i.<cc  with  an  averment  j^nn/t  patet  per  rewr- 
dv  ,  ,  to  which  the  defendant  i^««ulea  nul  tiel 
reo>.  d,  the  production  of  th«  recognizance  so 


certified  from  the  files  of  the  Court  does  not  prove 
the  issue.     The  Queen  v.  Sparrme  and  other», 

287 

REGISTRAR 
See  Judicial  Notice,  2. 

REMANENT. 

A  cause  can  only  be  made  a  remanent  by  order  of 
the  Judge  at  A'wt  Pritts.     Shepherd  v".  UalletL 

43 
RIGHT  OF  WAY. 

The  owner  of  land  laid  out  and  opened  an  allev-way 
leading  from  a  street,  through  his  land,  and  leas* 
•d  the  lots  c»n  each  side  of  the  alley.  After  the 
alley  had  been  used  by  the  public  and  the  tenants 
occupying  the  lot  for  more  than  twenty  years, 
G,  the  administrator  of  one  of  the  tenants,  as- 
signed to  the  defendant,  and  by  the  description 
of  the  land  in  the  deed,  conveyed  to  him  the  alley 
as  a  part  of  the  property  leased.  Held,  That  this 
conveyance  could  not  affect  the  right  of  the 
public  to  ase  the  alle^.  and  that  the  defendant 
was  liable  for  obstructmg  it,  though  the  plaintiff 
was  the  tenant  of  a  house  fronting  on  the  alley, 
and  also  claimed  under  G  as  representing  another 
lessee  of  the  property.     Leary  v.  Anmiirottff.    22 


SCHOOL  ASSESSMENT. 
See  Notice,  1. 

SEA  WALLS. 
See  CoapoBATiox,  1. 

SECONDARY  EVIDENCE. 
See  EviDKNCx.  23,  24. 

SECURITY  FOR  COSTS. 

See  Cektiohari,  2. 

SEPARATE  PROPERTY. 

1.  Land  was  conveyed  t<i  a  married  woman,  for  life, 
for  her  seftarate  use ;  it  was  managed  under  her 
directions,  and  the  labor  paid  for  by  the  produce 
of  the  land,  the  husband  not  interfering  except 
as  her  agent.  Held,  1st.  I'hat  under  the  Rev. 
Stat.,  c.  114,  the  crop,  when  severed,  did  not  be- 
come the  property  of  the  husband,  and  was  not 
liable  to  seizure  under  an  execution  against  him. 
2nd,  That  an  action  for  seizing  the  crop,  under 
execution  against  the  husband,  was  rightly 
brought  in  the  name  of  husband  and  wife.  Dow 
and  Wife  v.  Dibblee.  56 

2.  A  married  woman,  whose  husband  is  Insane  and 
confined  m  a  Lunatic  Asviuin,  and  who  is  com- 
pelled  to  support  herself  by  keeping  a  boardUig 
house,  may  sue  and  recover  in  her  own  name,  the 
amount  due  from  a  boarder  lodgbig  in  the  houee 
after  her  husband's  insanity,  under  the  Rev.  Stat, 
c.  114,  i  3. 

The  amount  due  from  a  boarder  under  such  of  reins- 
stances,  vests  in  the  woman  as  her  sepante 
property,  and  will  not  pass  to  the  husoaod's 
represMAtatives  on  his  death.    AbeU  v.  L^ht  117 


XVlll. 
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STAMP  A(T. 

An  unstiinfM.'d  chtMjuo  u|>(in  a  ]>arty,  not  bcintr  a 
chartcrotl  or  liocnm?*!  Lkiiikor  or  Saviiifp*  liank,  iit 
void  under  (.'iinuUiun  SUit.,  :tl  Vict.,  cup.  ii, 
:ui«i  rannot  he  rei-t'lve<l  hh  cvidfiicc  of  pa>iiient. 
(rttndy  \.  Stnj>ltJt,et  ai  '      027 

STATUTE  OF  FUAIDS. 
Set!  Contract,  10. 

STATUTE  OF  LIMITATIONS. 
Ste  New  Trial,  1.     l'>Tt>riKL,  6.     Ejixtmknt,  i 

STOCKHOLDER. 

See  EviiiKNCE,  27. 

The  stockholden*  (»f  the  WcKtniorvland  liank,  by 
their  charter,  in  additii>n  to  the  liubility  of  tlie 
iit<H;k  held  by  them  for  mvnient  of  the  debts  i»f 
the  Hank,  are  Uable  in  their  private  and  imlivid- 
iial  cajMeit.-  for  an  :unount  e<|nal  to  the  i4uui  uf 
their  stock.  McKrnzie,  Curator  of  We-»tinor- 
laud  Bank  v.  Wmrrll.  511 

The  exeeuti^rH  of  the  cstiito  of  C.  hive^tcii  a  }iortion 
of  its  fundN  hi  kuik  sti>ek  in  their  own  n.-unes, 
but  for  the  In-uertt  of  the  e;<t:ite.  by  whieh  the 
tiivi'londH  were  rcceiveil.  After  their  death  their 
re]>re->entutivt:(),  b\  writinj^.  iiureed  to  truii.Hfer 
the  Kt^ick  to  the  widow  of  C,  who  had  taken  out 
letters  of  adniini''tr;iti«»n  ruin  tvtitnm-nto  nnncxo 
de  hirnift  non.  The  st'K-k  rertifli-ate  <  were  haiidi^l 
over  to  her  and  hhe  afteruurds  reivived  the  divl- 
den«i8,  but  no  trantifer  >\a<  made  on  the  bcKiks  of 
the  bank  a^  reiiuired  by  its  eliarter  and  bve-lawt). 
The  Inink  8UHiK.M)d<!d,  and  the  esUte.s  of  the  exee- 
utont  were  )ila<'ed  by  the  Jud>^  on  the  list  of  eon- 
tribuUtrie.s  for  the  t^toi-k  Htandiu^'  in  their  nauie.-^ 
on  the  rejfiMter. 

Hold.  That  they  bciu)(  prima  an'e  leifally  liable 
the  Judjjre  wuh  riyht  in  not  alterinj;  the  rc^nHler 
by  subetitutinif  the  iwrty  c<|uit:ibTy  entitled  t<.> 
the  at*K'k.  /#»  re  Preju'drnt,  d-c,  Westmorland 
Bank.     Ex  parte  AUitou.  614 

STUDENT. 

To  entitle  a  Student  at  Law  to  the  benefit  of  the 
reduetion  of  the  tenn  of  Htudy  allowed  to  grodu- 
ate>i  by  the  Act  2U  ^let.,  c.  23,  he  mu«t  be  a 
eruduate  at  the  tuue  of  e«>mnioncing  his  study. 
Ex  parte  Travit,  30 

SUIiSTITUTKD  AGREEMENT. 

See  CuKTRAOT.  10. 

K,  who  held  a  uuantitj  of  loyH  claimed  by  P,  told 
them  to  H,  who  placed  the  money  in  the  handri 
of  defendant,  both  paitieH  agreeing  that  if  not 
reple\'ied  by  P  in  six  dayn  it  was  to  be  paid  to  II. 
P  A-as  about  to  replevy,  but  before  the  hIx  days 
expired  K  afrreed  with  him  to  submit  the  matter 
to  arbitration,  the  money  to  abide  the  event; 
but  after  the  unie  elapsed,  K  refused  to  arbitrate, 
and  clidmed  the  uioney  under  the  first  a^reemeut. 

Held,  In  an  action  a({ainst  defendant  on  the  first 
agreement  for  the  money,  that  as  the  substituted 
agreement  altered  the  poclti<m  of  the  puiiea,  it 
was  an  answer  to  the  action.  KfUh  et  at  Admin- 
iftratorf  v.  Skinner.  M)6 


SUPKRSEDEAS. 

,  A  defendant,  rendt-retl  by  hi.>*  b:iil  aftvr  Jud'.,niient, 
I  wrote  t4i  his  ationiey.  rei|ue^tin;f  him  t<i  >>-.-c  thi- 
pliiiitifT's  attorney  and  t-ndeavor  to  oiiii]ip>!iii>*i- 
Uw  dettt  and  (;ct  time  for  p.i\int-iit.  Withni  tlin c 
nionthH  :ift«r  the  render  of  the  dcfcndat't.  t)ii-> 
letter  wan  <.'4iuniiiuiiuate(l  to  the  plaintiff*!*  attor- 
ney, who.  after  st'ein^  the  ])Iaintitf,  informed  i\\v 
deicndunl'!*  atUiniev  ot  the  tt-rm^  on  \ihii.-h  the 
plaintiff  wa.>«  willinjf'to  ttottio. 

■  Held,  lliat  it  was  the  duty  **{  the  'lefendunt'»  attor- 
i  ne\  to  t-ouinuinicatc  the  offer  tii  his  dicnt ,  aim  that 
until  be  di.l  imi,  the  treaty  lor  Mittlemeiit  w:.^ 
{temliui;,  and  the  aeleiidant  wan  not  untitled  t  »  a 
au|>i;r>e«leaif  for  n<»t  Ihs-u^j-  ehan^'ii  in  exeviiti<>ii 
witlim  tiiree  months  after  tlie  reiuier.  Jiun*,  \. 
attettut.  !!•»«) 

SUKPIUSE. 

1.  A  now  trial,  on  the  >p-tiund  of  oiiritniii',  WdH  rv- 
fu.se4l,  where  tlie  .iuieniiant  knew,  t:ie  d.iy  iH.-i-ire 
tile  trial,  •>!  the  eviden.e  tlic  pluinl.ff  \«.i.-«  ^'iii^^  t  • 
t;i\e.  ana  ini;;bt  have  applied  lor  u  ti.:i  ;• 'r.ii.> 
|>u.stiMUteiiieut  o;  tiie  trial  in  or^er  t>.>  :.lt^^.<.■r  the 
eviUeni*e.     Udtivrt  v.  .sttKktun.  .'•? 

'2.  One  of  the  ni^'natureit  to  a  Jo.iA  note  wiu-i  "  Fran  > 
Hiiw.ini, '  an  ai  tiuu  wai»  brou^^ht  o^.inst  the  otuer 
maker  of  the  note-,  and  Franeo}  ll<.i>Aarii,  who  u.^<i 
Hn  naiiif.i  in  tin*  (UN'laDtinu  :  llnwani  w:t«>  n<>r 
t»er>ed  Mith  pDiee.^s.  At  thetri:d,  theplaintili  t  • 
prove  the  niakin;;  of  the  note,  gave  eviduii.  e  of 
the  bandwritinjf  of  a  man  named  Frauci>  H<«w;ir<i ; 
and  the  defenilant  endcavured  to  shew  Li,\  L'P-.sa- 
examination  tliat  the  other  maker  of  tbe  ii(it<:  M.t.> 
a  female.  Held,  That  ati  the  iie^I.kTat.on  >l.ileU 
the  name  tti  l>e  ''iraneiH,"  and  the  de.eu«iurii 
knew  t>elore  the  trial  whti  tfie  other  maker  oi  the 
note  wab,he  watt  not  entitled  to  a  new  trial  ou  the 
ground  of  surprufc.     Baldain\.  HUchcttck..     '6i\} 

rr 

TAXATION. 
See  Cu6TB. 

TENANT  IN  COilMoN. 

One  teuant  in  common  cannot  maintain  an  aciiitn 
f(»r  money  had  and  received  aguiiist  bin  ci»-tvuaiit, 
for  recei\  ing  more  than  his  share  uf  tlie  rente  ami 
profits  of  tne  Joint  property,  unless  there  u  an 
account  settled  and  balance  agreed  upon,  even 
though  tlie  defeuduut  may  have  acted  a«  bailiff 
of  the  oUier  co-tenants  in  receiving  the  reutK. 
k'r*Mit  atui  awdher  v.  Uitbrott.  73 

Defendant  being  a  tenant  In  coounoii  with  the 
pluintifftt  who  were  infants,  rendered  in  an  ac- 
count, iu  which  he  acknowledged  a  certain  sum 
1 1  be  due  from  him  to  the  plumtitts,  as  their  share 
of  the  reutM  of  the  Joint  pn>perty  which  be  had 
received;  the  plaintiffs'  guardian  disputed  the 
corrcctneiw  of  the  acaount,  and  vlainwid  a  much 
larger  sum  from  the  dofenuant  Held,  In  an  ac- 
tion for  uioney  had  and  reoeived,  that  sut^  bal- 
ance not  hanng  been  agreed  to,  tb*  plaintiflii 
were  not  entitled  to  reUin  a  verdict  far  thtX 
amount.    Ibid. 

TENANT  BY  THE  OOURnST. 
Sm  Encmnmi,  s. 
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TERMINATION  OF  PllOCEEDINOS.  i 

See  JcencK  ok  Peack,  1.    Criminal  Procbdi're,  2. 

TRANSFER. 

1.  A. ,  the  owner  of  timber  in  posueission  of  the  Fred- 
cricton  Boom  Company,  for  the  pun>OM  of  being 
rafted,  a^eed  verbally  to  transfer  it  to  the  plain- 
tiff, to  be  sold  to  i>ay  certain  creditors  of  A. ,  and 
l,^ve  the  planitiff  a  written  order  upon  the  agent 
of  the  Boom  Company,  to  deliver  to  the  plaintiff 
all  the  lumber  in  the  boom  belonging  to  A.  of 
cert.iin  markti.  When  the  order  was  presented, 
the  Secretary  of  the  Com]any  said  it  would  be  all 
right ;  but  no  transfer  wjia  made  in  the  b(x>k8  of 
the  company,  nor  any  delivery  of  the  timber  to 
the  plaintiff,  nor  any  dealing  with  it  by  him. 

Heltl,  That  lu*  proi)erty  pav^sed  to  the  plaintiff,  and 
that  the  timi)er  was  liable  to  an  execution  subse- 
quently issued  against  A,  Allen  v.  t'trgu^on 
and  White.  140 

2.  The  plaintiff  claimed  lumber  under  a  letter  writ- 
ten tt>  him  uy  A.,  the  maker  of  the  lumber,  stvting 
that  part  ot  a  (quantity  of  lumber  in  the  river, 
which  i»art  \va.s  distinguished  by  a  particular  mark, 
was  for  the  ]>laintiff,  and  requesting  the  plahitiff 
to  send  money  and  provisions  to  A., and  funiLnhcd 
the  marks  <:»f  the  lumber  to  the  defendants,  a 
company  inc.>ri>oratod  for  the  purpose  of  picking 
up  and  rafting  lumber,  aiid  afterwards  obUuried  a 
portion  of  tijfc  luml>er  irom  them.  Held,  That 
the  letter  was  an  approjtriation  of  the  lumber  by 
A.  t.)  the  plaintiff,  and  that  his  subsequent  acts 
were  an  as.><ent  to  such  appropHiitiou  which  vested 
the  projHjrty  in  him.  Macphenon  v.  Frederictun 
Boom  Company.  'SM 

TRESPASS. 

See  Damages. 

A.,  by  will  executed  in  1«24,  devised  lot  No.  11  to  , 
bin  son  (J.,  except  100  acre^,  which  he  gave  to 
other  children,  and  he  likewise  gave  to  his  son  D. 
the  privilege  of  keeping  a  saw  mill  where  it  then 
St  Kxi,  with  a  log  and  lumberyard,  without  molest- 
ation or  hindrance  ;  but  not  to  dispose  of  the  said 
mill  privilege  to  any  person  except  h  s  brother  G. 
or  his  liberty  ;  and  all  the  remainder  of  said  lot 
No.  11,  to  romaui  and  be  to  his  son  G.,  with  the 
above  exception.  G.  died  in  1840,  having  devised 
all  his  property  to  his  sons,  one  of  whom  was  the 
))laintiff.  The  plaintiffs  proiterty  was  escheated 
m  18.-)2,  ;vnd  partiti(m  maijo  oetween  the  Crown 
and  the  other  heirs  ui  G,,  by  which  the  saw  mill, 
with  the  log  and  lumber  yard  adfoinlng,  and  the 
privilege  of  water  for  the  use  of  the  mill,  were 
awardcil  to  I).,  to  hold  according  to  the  will  of  A, 
The  t:rown  afterwards  granted  its  porticm  of  the 
land  to  plaintiff,  excepting  the  saw  mill,  with  the 
l(jg  and  lumber  yard  adjoining,  and  the  use  of  the 
water  for  the  mill,  as  awarded  to  D.  in  the  parti- 
tion i).  died  in  1801,  and  devised  the  saw  mill 
and  privilege  to  the  defendant  -The  plaintiff  had 
a  fulling  mill  on  the  land  granted  to  him  by  the 
Crown.  The  fulling  mill  and  saw  mill  were  sup- 
plied with  water  from  the  same  aqueduct.  Both 
milli^  i*ou1d  not  be  worked  at  the  same  time,  and 
when  the  fulling  mill  was  in  operation  the  water 
wa-s  diverted  from  the  saw  mill  by  an  opening  in 
the  aqueduct. 

Held,  In  trespass  for  taking  possession  of  the  saw 
mill,  injurinsf  the  gates  and  diverting  the  water 
from  the  fufiinff  mill :  1.  That  if  the  will  of  A. 
gave  D.  only  a  life  estate  in  the  saw  mill,  the  plain- 


tiff liad  no  right,  as  any  interest  he  might  have 
had  as  one  of  the  heirs  of  A. ,  was  escheated  t<> 
the  Crown,  and  excepted  out  of  the  grant  to  him. 
2.  That  in  such  case  the  defendant,  as  one  of  the 
heirs  of  A.,  would  have  an  undividetl  intcre.^t  in 
the  saw  mill  with  the  Cn>wn,  and  not  with  the 
plaintiff.  3.  That  if,  in  diverting  the  water  from 
the  fulling  mill,  the  defendant  did  no  more  than 
was  necessary  for  the  reasonable  use  of  the  water 
for  the  saw  mill,  the  plaintiff  could  not  recover 
for  that  act,  and  that  such  question  should  have 
been  left  to  the  jury.     Pickett  v.  Pickett.         ITS 

2.  Tlic  o\vner  of  liuil,  subject  to  an  estate  for  life, 
may  maintain  tresjMss  de  bonis  axportatia,  for 
carrying  away  trees  which  have  been  wrongfully 
cut  upon  the'land.     Alexander  v.  Hartl.  101 

3.  A  C'instable  is  liable  in  trespa:$s,  if  ho  arresti  a 
debtor  under  an  execution  issued  out  of  a  Justice's 
Court,  { 1  Rev.  Stat.  c.  137),  before  he  has  used 
reasonable  diligence  to  find  goods  to  levy  on. 
Uuntr  V.  Maddnx.  162 

4.  In  trespASji  i^minst  several  defendants,  the  plain- 
tiff had  forbidden  them  from  going  on  his  land, 
and  atfuin,  aftor  acts  ol  tre.sp.i«s  had  been  com- 
mitted, notified  them  to  desist,  wliereupon  t.vo 
of  them  did  so.  At  the  trial,  i>laintiff  elected  to 
proceed  against  all  the  defendants,  and,  under  the 
Judge's  direction,  only  recovered  for  the  tresixiss 
committed  l>cfore  the  two  defendant*  left,  amount- 
ing tt»  ^2  Held,  That  the  plaintiff  was  entitled 
t(»  the  certitlcate  (»f  the  Judge;  that  the  tre - 
pass  was  "willful  and  malicious."  McMillan  \. 
Fairly,  et  al.  504 

TRUSTEES. 

See  JraisDicTioN.  1. 

XJ 

UNDERWITER. 

See  Promise,  1.    Inburanch,  1. 

USAGE  OF  TRADE. 

See  Contract,  4. 

USE  AND  OCCUPATION. 

1.  AiH»umpsit  lies  for  the  use  and  occupation  of  a 
pew  ;  and  it  is  no  defence  under  the  general  is.sue, 
that  other  persons  occupie<i  the  pew  jointly  with 
the  defendant.  Tlie  Tru9tei<  vtf  St.  Andrews 
Church  V.  Ferguson  and  another.  278 

USURY. 

1.  Where  a  mortgage  «  n  real  estate  was  given  by 
A.  to  B.  for  the  purpose  of  being  sold,  and  after- 
wards as.signed  to  C. ,  who  t  >ok  it  at  a  discount  of 
10  per  cent.,  B.,  who  acted  merely  as  broker  in 
the  transaction,  receiving  1  per  cent.  Held,  In  a 
suit  for  foreclosure  against  the  purchaser  of  the 
equity  of  redemption  that  the  transaction  waa 
usurious,  and  that  even  if  defendant  was  only 
the  colorable  purchaser  it  would  not  affect  the 
case.    Jardine  and  othen  r.  MeWiUiains.       589 

VENIRE. 

See  Practici,  4. 

1.  Where  the  sheriff  is  interested,  the  jury  process 
must  be  dhrected  to  the  coroners  of  the  ominty, 
if  more  than  one ;  and  though  it  may  be  executed 


XX. 
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bv  Mijc  connier,  tlie  return  must  }'V  in  the  name 
ot  the   whole  i.if  tlium.     Xnhlr  v.   Temjtlf.  Jind  I 
I'cltnn  V.  TriHplc.  274  ' 

2.  A    f'-in're  iliriH'lod   to  nUf  "f  the  o«»roncrs  <»f  a  ■ 
»r«ni:'tv  in  IkuI,  unless  the  otliers  arc  intcre^tod.  . 

Jfni!.  ' 

M.  In  an  aetion  for  erilN  on  stink,  the  cor«)ncr  who 
summoned  the  Jury  uii**  a  «t«Kkliolder,  but  l)ofore 
»'<;eiv in;;  th«.!  riin'n  ,  trnnsfcrrwl  his  KtrH'k,  which  , 
wax  not  ill!  jial'l  up.  to  the  presidont  of  the  ismi- 
l-iny.     Tliv  Ai't  of  lni<'rp»nition  di-elure*!  that  no 
»h:iri-}ioKler  slioulij  Ih;  mtitleil  to  transfer   hiH 
Sv  "k  unIe^-»:'!!  imHs  \vit«!  imIiI      In  »ununonin<; 
till'  jury,  the  oomner  quontioneil  them  ast'ttlieir  ' 
\ii'Ws  in  reiT.ird  to  r.iilways,  and  w:is  guided  in  . 
hi>  >eleelion  h\  their  .\i. km ors.  ■ 

III  !d.  That  lio  h.'il  not  diveste«l  himself  i.f  liis  hi- 
tvrL-it.  aiul  w:is  not  .m  impartial  olH«er.  :ind  there 
nuist  l>c  a  I't/n'rif  tlr  nun.t.      Wuinint<ir\-  liniUmu  ' 


C'>npriif/  V.  Tfippt-r. 

VKNTK. 


Aru 


The  >enue  in  (i  i-i.i"»e  was  hi  id  in  Northunjhcrlaud, 


hut  tlu!  i>resi«i;nu'''uil:.:i:  »t  the  Circuit  hein:^  i-oii-  ] 
ncitui  V. ith  tilt-  piiintitT,  liivlineil  to  try  it.     The  ■ 
plnintitT  then    applied   to   eh:ii!irt-   the   venue   to 
l\ent.  iin<l  <>litidiied  .ui  onler  t(»  »!■■  so,  with  leave 
resi-rve*!    to   tho   def-'mliint  t«»  apjdy  U*  hrinic  it 
baek    to  N'orthumli-i' :ii  I.     defendant  then  oh- ! 
taineil  an  ord»;r  on  the  common  atfabvit  to  re- 
Mtore  the  venue  to  Nortlnunherlaud.     Ueld.'nmt 
Uh  this  was  the  flr-:t  opiK-rtunity  defendant  ha<l 
of  :ipplyin;r  to  ehan;re  the  \ciuu>,  the  order  was  [ 
priipei'ly  m:Mh-.     il'ifA'nr  \.  f.t  on.  21) 

VOLTNTKKH. 

A  Ne'v  UrutiNwiek  volunteer,  who  re-eurollcd  under 
:nst  Viet  .  e:ip.  40.  of  the  I*nrliamcnt  of  Oinada,  ■ 
is  nor  i.ntitlwl  t4>  tlic exemption  from  city,  county  '• 
and  pari>h  rates  and  taxe**  ]irovided  lor  by  the 
l*r"\ineial  Aet,  2Sth  Viet.,  eau.  1,  see.  17.     Hurl,  . 
Chuiiihi'rliiiii  of  S*.  John,  V.  llunttr.  (518 

WAIVER.  j 

Sve  EvinKNCK.  20. 

WILL. 

Fieel^YMV.K^^.l.      CONIRACT,  10. 

1.  A  lestat«tr  de\ise>l  as  follows  :    "AJjn)  I  jfivc  to  i 
my  ""n  S.  II.  IJ.  the  u'ic  itf  uiy  farm  (deserihbiif  I 


it),  al.-o  ^»  his  lan^ul  ehildreii,  and  in  enM:  of  h;s 
death  with'>nt  chihlren,  thoi!  to  be  e<]ualh  di- 
vUUhI  hetwwn  my  five  daughters  (hain'n<r  tht-m* 
iuid  their  h-irs  forever."  When  tlie  ti-^tator  dieil 
S.  H.  <;.  hud  no  children  iMtm  ;  but  his  wifi:  \*;is 
then  I'lu'i' iiti;  :tn<l  a  ^oii  w;is  lH»ni  .shortly  .if*er- 
wanls.  S.  II.  C  at  his  de.ith  Uft  tliis  ^r:  and 
four  youuifiT  children  sun-iviui:  him 

Held, 'Hiat  S  II  (J.  by  thix  de\i.'*e  took  an  ».s'..r-.' 
for  life,  ami  at  hi^  drath,  all  hi«i  i.-hildrin  then 
livlnj:,  :iii  cstaU.-  in  fee.  iin.nltu  dti'l  otltcr^  \. 
Gilhi'it  ami  itthrt>.  "«» 

2.  A.  by  dee<l  datol  2nd  Aiiril.  Is".;^.  e.>n\eyr.l  to 
hiK  dau:;hter  a  furm,  ilcM-rilied  :;<  iTjr  pr  ^\m  ri> 
iturehasi..d  by  him  from  li,  e\ce|'*  :;  part  thit  b«' 
luul  before  lesised,  to  hold  the  .-:n:ie  ilwr  'r.r  I:i-s 
life;  and  after  bis  decatsi:,  h-.*  fl:irri'b\  uiw, 
'^rMiiv^l,  barifainctt  and  s<>ld,  to  In-c  si-.d  d.<iu'i)- 
l<*r,  her  hoii*saniL  as-i^ns.  "all  tlu  ubii,  e  n.i': 
tioneil  ]irenu  ts,  ami  evi  r>  pirt  tluit-i".  '  Ti'^- 
|>.irt  i'Xei'pl"'d  h  'd  bi'eu  Iea'«od  b\  A  to  T  i;i  I  -.'■■. 
for  five  years,  with  a  i:>vinant  to  rene'\  or  i«';> 
fi^r  improvemenlH.  In  .lanuiny  .V  m  tdi  Iii.><vill, 
statinir  {infi  r  nUn)  .is  foMow-  "  I  h  ivin.  I 
"reoily  eonveytil  t<j  my  dau.''»ti  r  V..  S..  h>  »•  h''if> 
"  and  as-iu'UK,  by  way  of  .;dv;ii.»'i  i:i-.i,t,  -^u!  i^  ■  t  a^ 
"  in  the  tleed  thereof  is  nujit'iipid.  -ill  th:it  r.,':ri 
"  uT  trai  t  of  land  situaU.-.  vVv-  .  i'»rmi.r!\  pi.r-  ^  -i  ■! 
"by  mo  from  li,  with  all  bnildii-.s,  o.^..  loh.-lii 
"to  her,  my  said  d  uu'hter.  her  bv-ir*.  mmX  .«--i:;n>. 
"  I  do  not  make  further  mention  i>f  lier.  m;  -I'.'.l 
"dau;;ht-jr,  in  thi^  niy  will." 

Held,  1.  Tliat  the  teetiitov  s  diiuu'hter  tonk  r^'^  .-:•  it-- 
under  the  will  by  impliiati>iM.  2  llmt  uj-b.  ;• 
the  deeil  :'.hc  t«»o!:  the  v.ho]i:  f:".-:;i  ::*f.  r  tl.»'  .;.  ,»th 
of  A.  MUfux.  C'tf/ niui  Frnf-r,  tijc'rn*r,i!.,  ,ri  . 
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8.  \Mieri;  a  will  was  ei>nte>tod  by  the  beir-..t  l.iw. 
on  the  yj'iunil  of  undue  infliMiiiv  b\  the  d*. •. i-i.-i' 
with  the  te>tat  ir.  but  no  evidemv  thrre<'f  v.a.- 
pven,  the  Judiie  .-hi>uld  not  lea',  e  fsuch  a  ipir^tiiii 
to  the  jury.     />»>'■  ix  ih  m.  Lni  v.  Si'in'ir!.        •_'«!.'» 

4.  Letters  wxitton  bj  a  totator  t«i  his  relativ..^  \^v^ 
fore  making  his  will,  statinj; his  intention  to  l-^rwe 
his  property"  to  theui.  are  not  ;ulmi^>ible  in  '.m- 
dejiee  C*  defeat  a  will  disiHisinu  of  his  ]»ro|hit_\ 
to  another  i^won  ;  thoUirh  the  will  i-<  atUiekid  .-n 
the  jjTound  of  the  testator's  ino:i}»aeity,  a-  beiim 
iw  cxtremiif  at  the  time  of  it*  cxoeution.     IbiJ. 

WITNESS. 

Sa'ti  Attach MKNTf  1. 
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